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ARGUED and DETERMINED 17955 
— 
N IN THE | 
Court of KING's BENCH, 
IN 


Michaelmas Term, 


In the Thirty-firſt Year of the Reign of Georce III. 


Regula Generalis. IT IS ORDERED, That the Clerk of the 
Rules of this Court ſhall, for the future, 

keep à Book in which ſhall be entered all the Rules which from 
Time to Time ſhall be delivered out in Ejectments, inſtead of the 
preſent Book, containing a Liſtof the Ejectments moved; in which 
Book ſhall be mentioned the Number of the Entry, the County 
in which the Premiſes lie, the Names of the nominal Plaintiff, 
the firſt Leſſor of the Plaintiff, (with the Words - and others” if 
there be more than one,) and alſo the Name of the caſual Ejector. 
AND 1T is FURTHER ORDERED, That unleſs the Rule for Judg- 
ment ſhall be drawn up and taken away from the Office of the 
Clerk of the Rules within Two Days after the End of the Term 
in which the Ejectment ſhall be moved, no Rule ſhall be drawn 


up or entered in the Book, nor ſhall any Proceedings be had in 
ſuch Ejectment. 


———— ö — —ͤ 


Jonnson againſt Ban, . 


Fas action, which was brought to recover a wager of 5/. on The flat 1 

the event of a horſe-race, was tried at the laſt Chefter Aſſizes; it 5 a 
when, it appearing that the bet had been made on a-horſe; race mo: 

X for * 

Rake than 30 J., po action to recover a wager on ſuch a rate can be ſupported. 


Vol. IV, B for 


—— 


* * 


CASES N MICHAELMAS TERM 


1790. for a ſmaller ſum than 501. it was objected by the defendant's 
counſel that, as the ſubjcA of the wager was illegal, the wager 
gorirte? " itſelf was bad in law; and the Chief Juſtice of Che/ter, being of 
Ban . that opinion, nonſuited the plaiutiſſ. 
Leycefler now moved to ſet aſide the nonſuit; contending that 
as it was now determined, in Gozd v. Elliott (a), that wagers in 
general were legal, unleſs in ſome particular excepted caſes, and 
as this wager did not come within either of thoſe exceptions, 
the ation might be ſupported. It is there ſaid (5) that a wager 
is legal, unleſs it tend to a breach of the peace or to immorality, 
or unleſs it a'Fe& the intereſt and feelings of a third perſon, or 
expoſe him to ridicule, or libel him, or unleſs it be againſt ſound 
policy: now this wager is not void on either of thotfe grounds. 
But g 
Per Curiam. It is ſufficient, without adverting to 5 clas; to ſay 
that the horſe-race itſelf is prohibited by ſtatute (c); and as 
the race which is the ſubject of the wager is illegal, ſo alſo is the 


wager, 


2 


Rule refuſcd, 
(4) Ante, 3 wel. 693. (2) 695. (c) 13 Ce. 2. c. 19. J. e. 


Friday, Williams againſt PalTCu ARD. 
New. 12th. 


Houſes, P RESPASS for taking the plaintiT's goods; plea the gene- 


. ral iſſue. At the trial at Guildhall, at the Sittings after 


banked laſt Faſter Term, before Lord Kenyon, the jury found a verdict 


— en for the plaintiff, ſubject to the opinion of this Court, ou the fol- 


eee lowing caſe. 
„ % winch The plaintiff's dwelling-houſe ſtands on the ground which 
Lande bole was formerly part of the ground and foil of the river Thames, 
owners tree incloſed and embanked in purſuance of 7 Geo. 3. c. 37. and pay- 


from tax.s, . , , 
are not lia. ing the quit-rent impoſed by that ſtatute, which was paſſed © for 


ble to be 60 7 . ” r 
„„ completing the bridge acroſs the river Thames,” & c. The 


| the general houſe was built thereon after the making of the embankment. 


— The defendant was regularly aſſeſſed in reſpect of his houſe to 
27 Ge. 3. the land-tax, under the land-tax act 27 Geo: 3. ; and for non- 


abouzh weh payment the defendant diſtrained in the regular way. The 


act is con- 
— plaintiff at the time of the aſſeſſment and diſtreſs was neither the 
ner . 5 — 
ame, and owner nor proprietor of the ground whereon his houſe is erected, 


e. 
— e but he occupied the houſe as tenant only. 
point q: time to the aft creating the exemption, | 


IN THE THIRTY-FIRST YEAR or GEORGE III. 


This caſe was argued in laſt Trinity term by Williams for tlie 


1790. 


plaintiff, and by Lawes for the defendant. The Court took time 


to conſider of the queſtion; and now 

Lord KuN TON, Ch. J. deliveged the opinion of the Court. 

This queſtion depends on the expoſition of the ſtatute 7 Geo. 3. 
©. 37. © for completing the bridge acroſs the river Thames,” &c. z 
the 5 iſt ſection of which (after enabling private perſons to 
encloſe and embank at their own expence, under the direction 
of the mayor, Sr. of Londen) enacts, that “ the ground and 
« ſoil of the ſaid river fo to be incloſed and embanked in the 
« front of every ſuch reſpective wharf or ground ſhould veſt, 
« and the ſame was thereby veſted, in the owner or owners, 
« proprictor or proprietors, of ſuch adjoining wharf or ground, 
« according to his, her, or their reſpeCtive eſtates, truſts, or in- 
« terelts therein, free from all taxes and aſſeſſments whatſoever,” 
And the queſtion is whether this houſe, which has been built 


on ſoil recovered from the river, be liable to be aſſeſſed to the 


land-tax levied under an act paſſed fince that time. It cannot 
be contended that a ſubſequent act of parliament will not con- 
trol the proviſions of a prior ſtatute, if it were intended to have 
that operation: but there are ſeveral caſes in the books to 
ſhew that where the intention of the Legiſlature was apparent, 
that the ſubſequent act ſhould not have ſuch an operation, 
there, even though the words of ſuch ſtatute, taken ſtrictly 
and grammatically, would repeal a former act, the courts 
of law, judging for the benefit of the ſubject, have held that, 
they ought not to receive ſuch a conſtruction, In Bro. tit. 
Parliament,“ 52. is this paſſage; © where a ſtatute is that the 


“ merchant ſhall import bullion of two marks for every ſack of 


« wool exported, and then another ſtatute was made that the 
merchant ſhould not be charged unleſs for the ancient cuſtom 
« only, this does not repeal the firſt ſtatute ; Ji. cauſam, ib. 
4 Ed. 4. 12.“ And the reaſon is that it clearly was not the 


intention of the Legiſlature that it ſhould have that effeR.. 


So here, though ({triftly ſpeaking) the land-tax is an an- 
nual ſtatute, and the words of the land-tax act, which was 
paſſed in the 25th year of this reign, are general and ſufficiently 
large to ſubject theſe lands to the payment of the tax in 
queſtion, yet, as the land-tax is one of the ways and means 
for railing the ſupplies every year, and is now become part 
of the conſtant reſources of the country, the Legiſlature in 


paſling the 27 Geo. 3. cold not intend to repeal the provi- 


B 2 ſions 


Wit raus 


ainſt 


ag 
PRlren- 


ARD. 
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1790. fions of the 7 Geo. 3. which exempted theſe lands from the 
land-tax, Conſidering then that the Legiſlature did not mean 
8 — to repeal this part of the ) Geo. 3., conſidering alſo that this 
reivcn- preciſe queſtion has been already determined (a), we think our- 

* ſelves warranted in ſaying that the plaintiff is not liable to be 


aſſeſſed to the land- tax in reſpect of his houſe. 
Poſtea to the plaintiff (5), 


(a) In YTerraway v. Conflable, E. 20 C. 3. this very queſtion was decided on a 
ſpecial caſe reſerved. 
(5) See the next caſe. 


— 


Frida 
vans EpvincToN againſt BORMAN (a). 


Houſes IN trover for goods a verdict was taken for the plaintiff, ſub- 


— ject to the opinion of this Court on the following caſe. 

— „The plaintiff is an inhabitant and occupier of a dwelling- 
Themes in houſe, fituate in the parifh of Se. Anne, Blackfriars, in the ward 
—— ag of Farringdon Within, in the city of London, which ftands on the 
7G. 3.c.37. ground which was formerly part of the ground and ſoil of the 
em , river Thames, encloſed and embanked in purſuance of, and pay- 


liable to be 
ai»Ted to ing the quit-rent impoſed by, the act 7th Geo. 3. c. 37. 3 which 


— houſe was built thereon after the making of the ſaid embank- 
_—_ 6.3. ment. The defendant regularly diſtrained the plaintiff's goods 
for not paying a rate made under the 11 Ges. 3. c. 29. intitled 
« An act for conſolidating, extending, and rendering more ef- 
« fectual, the powers granted by ſeveral acts of parliament, Þ| 
« for making, enlarging, amending, and cleanfing, the vaults, 7 
« drains, and ſewers within the city of London, and for paving, 7 
« cleanſing, and lighting the ſtreets,” Wc. The former occupier | 
of the plaiatiff's houſe, which was occupied only for a ſhort time | 
(| before the year 1788, was aſſeſſed to and paid the poor's-rate, | 
as alſo the houſe-tax, commutation-tax, conſolidated-rate, church- 
' 


rate, tythes, watch, and orphan's, tax : and the preſent occupier 
has in like manner been aſſeſſed to, but has reſiſted the pay- 
ment of, all ſuch rates, upon the ground of his being exempt | 
therefrom by the 7 Geo. 3. c. 37. The plaintiff's houſe has 
been regularly aſſeſſed to the land- tax, but the payment thereof 
has been reſiſted, and is now in litigation. The ſtreet, place, 

or ſquare, in which the plaintiff's houſe is ſituate, has been regu- 

{| larly paved, cleanſed, and lighted by the commiſſioners under 

'Þ the authority of the act of the 11 Geo, 3. | 

2) See the pre . 

(«) preceding caſe Lan 


In TRT TRT RST Trax or GEORGE III. 


Luders, for the plaintiff, ſaid that the plaintiff's exemption 


mination of the preceding caſe, by which he is entitled to be 
exempted from the land-tax ; for by e. 41, the aſſeſſments 
are directed to be made upon occupiers of land and houſes, &c., 
« And who by the laws now in being are or ſhall be liable to be 
« rated towards the relief of the poor; /uch rates to be aſcertained 
« by the rates at which ſuch lands, houſes, Fe. ſhall be aſſeſſed to- 
« wards the land-tax.” As therefore the plaintiff is exempted 
from the land-tax, he is alſo neceſſarily exempted from this tax, 
quhich is to be aſcertained by the aſſeſſment to the land- tax, under the 
pofetive words of the above clauſe. 

Mingay, centra.—Thefe rates are perſonal, and therefore do 
not depend on the land-tax : for though the Jad itſelf be not 
chargeable to the land- tax, yet the perſons, who inhabit the houſes 
built on that land, are, They all derive a benefit under the 
11 Geo. 3. for lighting and paving the ſtreets. If the caſe of 
Williams v. Pritchard had received a different determination, it 
would have fixed this plaintiff's liability; but it does not follow 
that, becauſe the land is exempted from the land- tax, the occu- 
piers are not liable to thoſe taxes which are impoſed in reſpect 
of the perſons. 

Lord Kenyon, Ch. J.-—This queſtion ſeems concluded by the 
laſt caſe. In that the difficulty aroſe from the circumſtance 
of the land - tax being an annual act, and that the act, under 
which the diſtreſs was taken, was paſſed ſubſequent to the ſtatute 
containing the exemption. But this act of parliament, in de- 
ſcribing the perſons who are liable to be rated, refers to the 
poor-rates, which have exiſted ever ſince Elizabeth's time, as well 
as to the land-tax. Nor is there any foundation for the argu- 
ment, that the occupiers of houſes are liable though the lands 
be exempted. The ſtat. 7 Geo. 3. c. 37. enacts, that the lands ta 
be encloſed and embanked ſhall veſt in the owner, c. © free 
« from all taxes and afſeſments whatſoever.” If then the lands 
themſelves be exempted, ſo muſt alſo the houſes built thereon. 


Per Curiam, Poſtea to the plaintiff, 
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I 
_ ECKERSALL againſt Br1GGs. 


Frida , 
Nov. 12th. TO this action of treſpaſs, for taking the plaintiff's goods, the 
. defendant pleaded the general iſſue; and on the trial a 


— verdict was found for the plaintiff, ſubject to the opinion of this 


— Court on the following caſe. 

by tkecolo- By indentute of leaſe dated 22d September 1787, between the 
— plaintiff of the one part, and the Marquis of Lothian, captain 
— tY and colonel of his Majeſty's firſt regiment of liſe- guards, of the 

a'tho- +,» . . . 
rity of the other part, (reciting that his majeſty, by his ſign- manual, had 
King, for been pleaſed to direct and authoriſe the Marquis of Lothian 
the troop, on his Majeſty's behalf to accept and take a leaſe of the ſtables, 

is liable to 7 : . 
be aſſeſfed riding houſe, and premiſes thereinafter mentioned, ſor twenty- 
3 one years,) the plaintiff demiſed all thoſe ſtables and riding- 
collected in Houſe then and now occupied by his Majeſly's firſt regiment of horſe 
rp _ ' guards, ſituate on the eaſt fide of Portman-ftreet, Marybone, with 
M 8 the appurtenances, To held to Lord Lothian and the captain and 
* colonel of the trocp for the time being for twenty-one years, at the 
yearly rent of 273/. 114. gd. payable to the plaintiff quarterly, 
clear of all taxes, rates, charges, and aſſeſſments, then charged, 
or at any time thereafter to be charged, on the ſaid (tables, or 
on the rent, or on the plaintiff in reſpect thereof, or on Lord 
Lothian, or any other colonel of the regiment ſor the time 
being, in reſpect of the premiſes, by authority of parliament, or 
otherwiſe howſoever ; and the Marquis covenanted to pay all 
the ſaid taxes, rates, and aſſeſſments. Ihe horſes belonging to 
the troop are kept in the ſtables and riding-houſe, and are 
attended and taken care of by the ſoldiers of the regiment : 
no perſon reſides at the ſtables, nor is there any room or 
apartment therein for any ſuch purpoſe, but a corporal's 
guard of four men belonging to the regiment ſits up with the 
horſes during the night. The rent of the ſtables is paid by 
the agent of che regiment out of the money voted by parliament 
for army ſervices; the fund allowed for the regiment is ac- 
counted ſor by the colonel, and if any ſaving ariſe from the 
regiment not having their full complement of men, or of horſes, 
| ſuch ſaying reverts back to the Public, and is applied in pay- 
ment of army ſervices. The plaintiff was rated and aſſeſſed at 
221, 3 5. 7 d. by the commiſſioners for putting in execution a cer- 
tain act of the 10 Gez. 3. c. 23, intitled, “An act for the more 
#* efeCtual paying, repairing, &c, the ſtreets, &c. within — 

* 


IN THE THIRTY-FIRST YEAR or GEORGE III. 


4 pariſh of Marybone,” as the owner of the ſaid flables and riding- 
houſe, for and towards the purpoſes of paving, Cc. for one year 
ending the 31ſt of December 1788. The plaintiff refuſed to pay 
his rate; and the defendant, who is a collector of the rate, by 
virtue of a warrant under the hands and ſeals of two juſtices, 
Sc., took the goods in the declaration mentioned. The queſtion 
for the opinion of the Court is, whether the pling be liable to 
pay the rate under the act of parliament ? 

By ſection 93, it is enacted, that “one or more rate or aſſeſſ- 
« ment ſhall, for the purpole of repairing, &c. the ſtreets, Cc. 
tc be made upon all and every perſon and perſons who do or ſhall 
« inhabit, uſe, occupy, poſſeſs, or enjoy, any land, ground, houſe, 
ce ſhop, warchouſe, coach-houſe, ſlable, cellar,vault, building, tene- 


ce ment, or hereditament, in any of the ſaid ſquares, ſtreets,” Cc. | 


By ſection 105. © Foraſmuch as it is reaſonable that all public 
t buildings, and all dead walls, and void ſpaces of ground, ſhall 
« be rated and aſſeſſed in a due proportion towards the paving, 
6 Ec. it is hereby further enacted, that it ſhall and may be law- 
c ful to and for the ſaid commithoners, at their diſcretion, and 


e they are hereby required, from time to time, to rate and aſſeſs. 
towards the purpoſes of this act all pariſh churches and paro- 


“6 chial and other chapels, ſchools, markets, warehouſes, and all 
&© other public buildings whatſever, charged or not charged to the 
“ land-tax, fituate, Sc. in any ſquare, Sc. within the limits 
« aforeſaid, which now is or are, or hereafter may be, built or 
&© in building, at a rate not exceeding,” Sc.: © And” [after 
directing that the churchwardens ſhall be rated for pariſh 
churches] © the rate or rates, aſſeſſment or aſſeſſments, to be 
„ made and paid for any other chapel, meeting-houſe, ſchool, 
© market, warehouſe, or other public building, dead wall, or 
e void ſpace of ground, ſhall be paid by the reſpective owner or 
, owners, proprietor or proprietors thereof, and ſhall be charged 
« and chargeable on the ſaid premiſes, and be recovered and 
applied in ſuch manner as other rates and aſſeſſments are di- 
« rected to be recovered and applied by this act.“ 

Baldwin, for the plaintiff, contended that the plaintiff was not 
liable to be rated for theſe ſtables as the owner or proprietor of 
them, under this ſtatute, By ſect. 93. the occupiers of ſtables 
are expreſsly made liable; and in ſect. 105. in which the Le- 
gillature conſidered in what inſtances the proprietors ſhould be 
liable, ſtables are omitted. By the latter clauſe the proprietors 
are only liable for certain buildings, c. which are not enume- 

B 4 rated 


7 
1790. 


Ecxgr- 
$AEL 
againſt 


Ba1GGs, 
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1790. rated in the former one. The Legiſlature have therefore aſcer- 
—— tained for what ſpecies of property the proprietors and occupiers 
31 are reſpectively chargeable. The inſtances mentioned in the 
againfs latter clauſe are all buildings of a public nature; and the general 
words which follow, „ and all other public buildings whatſo- 
« ever, mean buildings eju/dem generic. It is not neceſſary for 
the plaintiff to prove that Lord Lothian is hable to be rated, 
as the occupier ; it is ſufhicient, in order to exempt the plaintiff, 
to ſhew that he is not chargeable as the proprietor. Perhaps 
this was a caſe not foreſeen by the Legiſlature, and not provided 
for. But even if it ſhould be conſidered that the Legiſlature 
have provided for every caſe, and that it be incumbent on 
the plaintiff, in order to exempt himſelf, to ſhew that Lord 
Lothian is aſſeſſable in the character of occupier, that may be 
done by ſaying he has ſubjected himſelf to the payment of this 
tax by ſigning the leaſe ; he accepted a leaſe of theſe ſtables in 
the ſame manner that any leſſce of any other private property 
would have done; he has admitted that he is the leſſee for the 
payment of rent, and therefore we mult be conſidered as leſſee 
for the purpoſe of paying the taxes. 

Lord KENVON, Ch. J. {ſtopping Garrow, who was to have ar- 
gued for the defendant}]..- The words in the firſt clauſe, which have 
been commented upon, and which expreſsly charge the occupiers 
with this rate, are to be ſure extremely general, and would com- 
prehend all ſorts of landed: property, were they not reſtrained 
by the ſubſequent proviſions of the act; for they mention © land, 
« ground, houſe, ſhop, warehouſe, coach-houſe, ſtable, cellar, 
, yault, building, tenement or hereditament.” But as it was intend- 
ed to impoſe the rate on every ſpecies of landed property within 
this diſtrict, and as it was foreſeen that difficulties would ariſe 
| / in many inſtances reſpecting the perſons who could be faid to 
occupy particular buildings, the Legiſlature, in order to obviate 
ſuch difficulties, provided by the ſubſequent clauſe that the 
rates on chapels, warehouſes, and other public buildings, ſhould be 
paid by the owners or proprietors, The queſtion then is, what 
is meant by public buildings ? and that may be anſwered by ſay- 
ing that thoſe are public which are applied to public purpoſes. 
A warchouſe may be rated to the proprietor, or the occupier, 
according to the uſe io which it is applied. If it be Jet, for 
inſtance, to the exciſe or cuſtom-houſe for public purpoſes, the 
burden muſt be borne by the proprietor : but if it be afterwards 
converted to a private uſe, the occupier of it will be liable to 
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this rate. So here the ſtables in queſtion are ufed for a public 
purpoſe by the horſe guards, in contradiſtinction to private oc- 
cupation; and as long as they continue to be uſed for this pur- 
pole, there is no private occupier of them. On this ground 
proceeded the caſe of Lord Amberft v. Lord Sommers (a), (with 
which decifion | perfectly coincide,) where Lord Amberft, as 
colonel of the ſecond troop of horſe guards, was held to be 
exempt from the payment of the poor-rate impoſed upon ſome 
ſtables occupied by the horſes belonging to the troop. Lord 
Ambherft could not in any ſenſe be conſidered as the occupier, 
ſo as to be liable to be rated, neither could the ſoldiers. So 
here, whilſt theſe ſtables continue to be uſed by the guards, 
they cannot be confidered to be in the private occupation of any 
one, but are public buildings within the meaning of the latter 
ſection of the act. And that clauſe cannot be confined (as has 
been contended) to ſubjects not enumerated in the former one; 
becauſe then it would have no operation whatever, ſince the 
former ſection mentions © hereditaments,” which includes every 
ſpecies of landed property. : 
ASHHURST, J. It clearly was the intention of the Legiſlature 
when this act of parliament was framed, that no real property 
within this diſtrict ſhould be exempted from the rates impoſed 
by it. The property muſt be charged to ſome perſon or other. 
If it be occupied by private perſons, the rate muſt be paid by the 
occupier; if converted to a public purpoſe, by the proprietor. But 
the ſame buildings, which have been occupied by private per- 


ſons, may become public buildings within the meaning of this 


act of parliament, from the kind of occupation, Now here 
Lord Lothian cannot be conſidered as the occupier of theſe ſtables, 
becauſe they are converted to a public-purpoſe ; then it follows 
that, as theſe buildings are liable in the hands of ſome perſon, 
the onus mult fall on the proprietor, by the latter ſection of the 
ſtatute : if they ſhould hereafter be in private occupation, the 
rates muſt again be paid by the occupier. 

BuLLts, ].—I confeſs that, when I firſt read this cafe, it ſtruck 
me in a different light: I thought that the words in the latter 
clauſe meant buildings which were in their nature public; and that 
* all other public buildings” following © chapels,” &c. meant 
buildings &ju/dem generis. But I now think that the conſtruction 
which has been put on the ſtatute is the true one; and that 
whether a building ſhall be conſidered as public or private muſt 


() Atte, 2 v0. 372. 
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1790. depend on the uſe to which it is applied. The obſervation which 
— my Lord has made on the term“ warehouſe” ſeems deciſive. 

55 „  Grosk, J.— The ground, upon which we decided the caſe of 

12% Lord Amberft v. Lord Sommers was, that the ſtables were con- 

ſidered as the ſtables of the Public, Now in this caſe the Le- 

giſlature intended that the proprietors of buildings, which are 

uſed by the Public, ſhould pay all rates impoſed on them by vir- 

tue of this act: and they have expreſsly charged ſuch proprietors 


by the latter ſection. 
Poſtea to the deſendant. 


e STEVENSON againſt YORKE. 

If defend- O* the trial of this cauſe the defendant obtained a verdict ; 
+ FM but, as he had paid money into court before trial, 

court, ana Marryat now moved that the plaintiff ſhould be allowed his 


3 coſts up to that time, on the authority of Hartley v. Bateſon (a), 


proceed to and Griffiths v. Williams (b); and that they might be deducted 


trial whc 

verde out of the coſts to be paid by him to the defendant: in the latter 
as hi, caſe he obſerved that a ſimilar rule was made after verdict. 
he is not But 

entitled to 

the coſts up BULLER, J. ſaid, that though the plaintiff was entitled t6 the 


to the time . . . . 13 
when the Coſts up to the time of paying money into court if the application 


money was 1 
paid me were made before trial, yet that the party came too late after 


court (d). trial ; and that that part of the caſe of Griffiths v. Williams could 
not be ſupported. 
Per Curiam, Rule refuſed (c). 
(a) Ante, 1 vol. 629. (2) Ib. 710. 
le) Yd. Stedbart v. Jolnſon, ante, 3 vc. 657. Sec alſo the next caſe. 
(4d) See Burflall v. Horner, pa, 7 weil. 372+ 


e, KaBtLL again} Hupsox (a). 

- eb. TN this caſe the defendant paid money into court at the time 
fdeſend- ** of pleading, which the plaintiff then took, but proceeded to 
— trial, when he was nonſuited. And he obtained a rule, on 2 
court, former day in this term, to ſhew cauſe why he ſhould not have 


whi ch the G . 4 

plaintiff his whole coſts, notwithſtanding he was nonſuited, on the 
aept he ground that the defendant had not ſerved him with notice of 
may ſerv 

the defendant with notice of an appointment before the Maſter to tax the coſts, 


(a) Sec the preceding caſe, 
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an appointment before the Maſter to have his coſts taxed ; 
which | 

Erſkine now inſiſted was neceſſary, according to the practice 
of the court; in which he was confirmed by the Maſter. 

Aarryat, who oppoſed this motion, obſerved that the books 
of practice did not agree upon this ſubjeCt ; the affirmative being 
laid down in Inp. 4 edit. 224; and the negative in Rzichards. 
Prad. B. R. 228; Harr. Pract. B. R. 93; and 1 Crompt. 3 ed. 
143. Such a rule, if it exiſt at all, is highly inconvenient ſince 
the defendant muſt take out three ſummons and make a tender 
of the coſts afterwards, But even if ſuch a rule do prevail, till 
the plaintiff has waved it in this inſtance by taking the money 
out of court. And that was one of the grounds on which the 
court decided in Griffiths v. Williams. At all events the plaintiff 
is not entitled to his 2whole cet, and, according to the authority 
of Steveriſon v. Yorke, not to any coſts, 

BuLLer, ].—This is the xrſt motion of the kind that was ever 
attempted to be made; for it calls on the defendant to ſhew 
cauſe why the plaintiff ſhould not have his full coſts, notwith- 
ſtanding he was nonſuited: if the nonſuit cannot be ſupported, 
he ſhould have moved to ſet it aſide; but as long as it remains 
in force, he cannot have his full coſts. Neither is he entitled to 
the coſts even up to the time of the defendant's paying the money 
into court: that was decided the other day. If a plaintiff chooſe 
to accept the money when it is paid into court, or even before 
trial, the court will give him his coſts up to the time of paying 
the money into court : but if he will, notwithſtanding, proceed to 
trial, and fail, he loſes all claim to thoſe coſts. The rule of prac- 
tice, which has been relicd on in ſupport of the motion, ſeems 
inconvenient ; but inconvenient and abſurd as it may be, we 
ſhould hold ourſelves bound by it (being only two judges in 
court), However ſuppoſing that ſuch is the eſtabliſhed prac- 
tice, it will not govern this caſe ; for even if the defendant (not 
the plaintiff) be bound to give notice of the appointment to tax 
the coſts, there is a prior act to be done by the plaintiff, namely, 
his ſignifying to the defendant his aſſent to take the money ; for 
if he will not aſſent to that, it is nugatory for the defendant to 
give notice of an appointment which the plaintiff will not 
obſerve. 

GRose, J. agreed that it was neceſſary for the plaintiff to 
ſignify his aſſent to accep; the money before the notice of the 


appointment is ſeryed, 


Aſtere 


3 


ö ( | will not go 
| | objection 
il. 
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1790, Afterwards BULLER, J. ſaid the Maſter is now ſatisfied that Ye 
is more convenient that the plaintiff, than the defendant, ſhould 
3 * give notice of the appointment to tax the colts : therefore Jet it 
ideen. be underſtood in future that ſuch is the practice. 

Rule diſcharged. 


— —— 


Saturday he ING againſt Aus ATKINS. 
Now. rath. T K 8 N J 


An appeal A Poor- rate was made in October 1789, and allowed in the 


| — November following ; againſt which the defendant ap- 
muſt be pealed to the laſt Eaſter Seſſions, when the appeal was diſmiſſed 


lodged at A - 
ol with coſts, becauſe it was not made to the next ſeſſions, The 


next aſter. rate and the order of Seſſions having been removed here by 


the allow - : . 

ance of it; certiorari, 

rv ne The Court, without hearing any argument, confirmed the order 
ſefſions it of Seſſions on the authority of the caſcs of R. v. Penryn (a), and 
be med R. v. Michlefield (ö). But 

ing ben Graham, who originally moved to quaſh the rate, and who 
lodged in e { 

time, nd Was not in court when this cafe was called on, on a. ſubſequent 
we order if day deſired that the Court would permit him to renew his motion 


— by to quaſh the rate for an informality appearing on the face of it, 
| CETTIOTATI 


into B. R. it having been made by one overſcer only. And he contended 


the Court that it was competent to the party, complaining of the rate, to 
imo any take advantage of any defect which appeared on it, notwithſtand- 
appearing ing the Seſſions had properly diſmiſſed the appeal, becauſe it 


"——_ — had not been lodged in time. The proceedings below are now 
ſor the or- before the Court; and they will not ſuffer a rate, which is 


| — allowed to be apparently illegal, to be confirmed here. In 
right, tis N. v. Stanley (e), where an appeal againſt an order of baſtardy 


38 was diſmiſſed upon che ground of its not having been made at 


—— the ſeſſions next after ſervice of the order, and the orders were 
| nm ii. removed here, Mr. Wallace objected to the original order for a 
| defect appearing on the face of it, and Mr. Chambre on the other 
| ſide admitting that the order could not be ſupported, it was ac- 


cordingly quaſhed. 


termination vn the point, and that it paſſed by conſent : but here 
the party objecting to the rate is not entitled to remove it. 
And, as the order of Seſſions is right, we cannot do otherwiſe 
than confirm it. 
Per Curiam, | Order of Seſſions affirmed, 
(a) Tr. 24 Geo, 3. B. X. (5) Hil. 25 C. 3. B. K. (0) Cald. 172. 


BULLER, J. ſaid that in R. v. Stanley the Court came to no de- 
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Dor on the Demiſe of Henzace againſt HExEAOE. 


FIJECTMENT for lands lying in the county of Lincoln, 
tried before Lord Kenyon, at the laſt Aſſizes, when a caſe 

was reſerved for the opinion of the Court; ſtating 
That Thomas Heneage deceaſed, (the late grandfather of the 
leſſor of the plaintiff in the ejectment,) being ſeiſed in fee of 
the premiſes in queſtion, by will dated the 28th February 1735, 
deviſed the ſame to his brother George Heneage, and to William 
Taylor, and their heirs, Ec. in truſt, as to part of the premiſes, 
to the uſe of his wife Catherine Heneage for life in lieu of her 
dower, remainder to truſtees for a term of 500 years, upon cer- 
tain truſts which never took effect, (and which term hath been 
ſince duly ſurrendered by the truſtees,) remainder as to the part 
before limited to the ſaid Catherine, and alſo as to the parts 
whereof no uſe was thereinbefore limited, to the uſe of his fon 
George Fieſchi Heneage, by his firſt wife, for life, remainder 
to the uſe of the ſaid George Heneage and William Taylor, and 
their heirs, during the life of the ſaid G. F. Heneage, in truſt to 
preſerve the contingent uſes and eſtates thereinafter limited, 
nevertheleſs to permit the ſaid G. F. Heneage to receive the rents, &c. 
thereef during his life, remainder to the uſe of the firſt and other 
ſons of G. F. Heneage ſucceſlively in tail- male, remainder to 
the uſe of the deviſor's ſon Thomas by his then wife ſor life, 
remainder to truſtees to preſerve contingent remainders, re- 
mainder to the firſt and other ſons of the ſaid Thomas Heneage 
(the ſon) ſucceſſively in tail-male, remainder to the uſe of the 
deviſor's third and other ſons ſucceſſively in tail-male, remainder 
to the deviſor's right heirs in fee. In which will is con- 
tained the following proviſo: “ Provided always, and my will 
© is expreſsly, that in caſe it ſhall happen that my ſaid ſon 
« G. F. Heneage, or any ſon or ſons of his, to whom the ſaid ma- 
« nors, &c. thereinbefore mentioned are limited as aforeſaid, ſhall 
&« ever inherit or take by deſcent, or by any gift, grant, or deviſe, 
&« or otherwiſe become ſeiſed in poſſeſſion for his or their life or 
& lives, or for any greater eſtate, of the whole or ſo much ol the 
« real eſtate of my ſaid brother George Heneage as ſhall exceed the 
« yearly value of the eſtate by this my will limited in uſe to him 
* and them by 100/. by the year, that then and from ſuch time 
as my faid ſon G. F. Heneage, or any ſon or ſons of his, ſhall ſo 
© anherit, or take by deſceat, gift, grant, or deviſe, or otherwiſe 
4 become 
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Nov. 16th. 


A. deviſed 
to his ſon 
B. for life, 
remainder 
to truſtees 
during ÞB.'s 
life, to Pre- 
ſerve con- 
tingent 
remainders, 
nevertheleſs 
to permit 
B. to re- 
ceive the 
rents and 
profits, re- 
mainder to 
the firſt and 
other ſons 
of B. in 
tail-male, 
remainder 
to C. ; with 
a proviſo 
that if . 
ſhould ſuc- 
ceed to the 
eſtate of D. 
the limit- 
ation of A.“ 
eſtate to B. 
ſhould 
ceaſe, and 
the next in 
remainder 
ſhould take 
as if B. 
were dead; 
B. ſuc- 
ceeded to 
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contingent 
remainders. 
Vid. Doe V. 
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« become ſeiſed in poſſeſſion of ſuch or ſo much of the ſaid 
« real eſtate of my ſaid brother George Heneage as aforeſaid, for 
& the term of his or their natural life or lives, or of any greater 
t eſtate, all and every the uſe and uſes, limitations, and eſtates, 
& hereinbefore created and declared of and concerning the ſaid 
&© manors, Sc. hereinbefore mentioned, to and for or in favor of 
« my ſaid ſon G. F. Heneage, or any fon or ſons of his, ſo coming 


into poſſeſſion of ſuch and ſo much of my ſaid brother's eſtates 
e as aforeſaid, ſhall ceaſe, determine, and be utterly void: And 


i in ſuch caſe my will and meaning is, that the next in re- 
&« mainder according to the uſes of this my will ſhall ſucceed 
„ to and have and enjoy my ſaid cltate hereby deviſed, as if my 


 & faid fon G. F. Heneage, or any ſuch ſen or ſons of his, vas or 


« were reſpectively dead; any thing hereinbefore contained to 
ec the contrary thereof in anywiſe notwithſtanding.” 

T. Heneage the deviſor died on the 18th May 1740, leav- 
ing the ſaid Catherine Heneage, ſince alſo dead, his widow, 
and G. F. Henenge his eldeſt fon and heir at law; whereupon 
G. F. Heneage entered upon the premiſes limited to him for 
his life (except ſuch part as was limited to Catherine Heneage for 
her life, for her jointure). Catherine Heneage died on the 16th 
October 1766, whereupon G. F. Heneage entered upon the pre- 
miſes ſo limited to her ſor her jointure, and was and continued 
in poſſeſſion of all the premiſes in queſtion until his death, on 


the 21ſt March 15782. G. Heneage, the deviſor's brother, who 


was alſo ſeiſcd in fee of ſcveral manors, Sc. by will dated the 
20th July 1751, deviſed the ſame to the uſe of his nephew the 
faid C. F. Heneage ſor life, remainder to his firſt and other ſons 
ſucceſſively in tail-male, with divers remainders over, and with the 
reverſion to his own right heirs. The deviſor George Heneage died 
on the 25th Augufl 1753; on which his nephew, G. F. Heneage, 
entered upon the premiſes deviſed to him by his uncle's will, and 
which exceeded the yearly value of the eſtates above limited to 
him for life by his father's will by 100/. and upwards by the year, 
and continued in poſſeſſion till the ſaid 21ſt arch 1782, when 
he died, leaving iſſue of his body the defendant his eldeſt ſon and 
heir, and the leſſor of the plaintiff his ſecond ſon. At the death 
of the ſaid George Heneage the uncle, G. F. Heneage had no ſon. 
The defendant was born on the 21ſt December 1768, and the 
leſſor of the plaintiff on the 28th September 1772. G. F. Heneage 
had alſo a ſon named George B. Heneage, who was born on the 
17th March 1767, and died 10th May 1768, before the birth of 
the defendant. Thomas Heneage (the ſon of the teſtator Thomas 

3 Heneage, 
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Heneage, named in his will) died unmarried and without iſſue, 
on the 27th February 1751, in the life-time of the ſaid George 
Heneage; and the deviſor, Thomas Heneage, had no third or other 
ſon. The ultimate limitation in the will of the ſaid Thomas 
Heneage to his right heirs was veſted in G. F. Heneage, as heir 
of his father Thomas Heneage, at the time of the death of the ſaid 
George Heneage, the uncle. Upon the death of G. F. Heneage, 
the defendant his eldeſt ſon took by deviſe, and became and ſtill 
is ſeiſed in poſſeſſion in tail male of, the eſtate of George Heneage, 
(the brother of the ſaid firſt- named deviſor Thomas Heneage,) 
under the will of George Heneage, and which eſtate of George 
Heneage exceeds the yearly value of the eſtate deviſed by the 
will of Thomas Heneage by 1001. by the year and more, Upon 
the death of G. F. Heneage, the defendant alſo entered upon the 
premiſes in queſtion, and is {till in poſſeſſion thereof, and hath 
never had any iſſue of his body. 
Cole was to have argued for the plaintiff ; but | 
Sutton, for the defendant, was deſired to begin. The event, 
which determined the particular eſtate of G. F. Heneage, alſo de- 
termined the ſubſequent limitations expectant upon it, no per- 
ſon being then in eſe to take; and conſequently the defendant 
is entitled as heir at law to the deviſor, his grandfather, The 
limitation to the truſtees to preſerve contingent remainders can- 
not vary this caſe in favour of the plaintiffs, becauſe their right of 
entry was only for a particular purpoſe, namely, to receive the 
rents and profits, and to pay them over to G. F. Heneage : but on 
the event of the uncle's death, and G, F, Heneage's ſucceeding to 
his eſtate, his right to thoſe rents and profits ceaſed by virtue of 
the proviſo in his father's will, If the limitation to the truſtees 
had given them a right of entry for all purpoſes during G. F. He- 
neage's life, or, as in Nicells v. Sheffield (a), a right of entry for 
the benefit of the perſon next in remainder, the ſubſequent remain- 
ders might have been ſupported. But here the deviſe to them 
was for a particular purpoſe only, which purpoſe was at an end 
before the birth of a ſon of G, F. Heneage; for the event of G. 
F. Heneage's ſucceeding to his uncle's eſtate was to have the ſame 
effect as his death. Suppoſing G. F. Heneage had had a ſon born 
before the death of his uncle, that ſon would have been entitled 
to take under the expreſs words of the proviſo; then if ſuch ſon 
would have had a right of entry, the truſtees would have none. 
But if they had any right of entry under the proviſo for the 
a) 7 Bro, Ch. Caf 217, , 
(4) Caf 217, net 
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1790. benefit of the perſon next entitled, ſuch right was inconſiſtent 


with the eflate before given to them; for the limitation to them 
was only in truſt to receive the rents and pay them to G. F. 


Hznzact. Heneage, and yet under the proviſo G. F. Heneage was not entitled 


to receive them. If G. F. Heneage had had a fon before the 
uncle's death, that ſon was to take by the proviſo as if the 
father were dead: but if the truſtees had a right to enter, they 
could only have entered to receive the rents and profits for the 
uſe of the father. Either therefore the truſtees could not enter 


at all, or, if they could, their right of entry was (in the event 


which happened) inconſiſtent with the truſt. The Court, by 
determining in fayour of the heir at law, will not defeat the 
intention of the deviſor, for that has been fruſtrated already 
by the event of the uncle ſurviving his nephew and dying before 
G. F. Heneage had a ſon. But if it were even neceſſary to de- 
cide contrary to the deviſor's intention, ſtill as he has not guard- 
ed againſt this event, which he might have done by a proviſo 
ſimilar to that in Nicoll v. Sheffield, the heir at law has a right 
to take advantage of that defect; and the Court muſt, as in 
Perryn v. Blake, and Coulſon v. Coulſon, determine againſt the in- 
tention, 

Lord Kewron, Ch. J.— This is one of thoſe caſes on which 
it is impoſlible to raiſe any doubt. It was owing to the anxiety 
of the parties at the time of the trial, and not to any doubt of 
my own, that this queſtion was reſerved for the opinion of 
the Court. 'The general outline of the will, ſtripped of tech- 
nical terms, is this; the deviſor, who was a younger brother, 
left his eſtate to his eldeſt ſon ſor life, remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt and 
other ſons in tail, with a proviſo that, if the larger eſtate ſhould 
deſcend from the elder branch of the family to his eldeſt ſon, 
his own eſtate ſhould go to the younger branch of his family: 
that event did happen, the uncle's eſtate deſcended to the de- 
viſor's eldeſt ſon. The argument now uſed is, that, notwith- 
ſtanding ſuch may have been the deviſor's intention, he has 
not uſed proper limitations to give effect to it: and the objection 
is, that the particular eſtate having been determined before the 
contingent limitations could take effect, thoſe limitations were 
defeated. But that objection depends on the not giving effect 
to one of the moſt important Rmitations in the will, namely, 
that to the truſtees to preſerve contingent remainders during the 


life of G. F. Heneage : Thoſe are the common words inſerted in 
every 
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every limitation of this kind; and there is nothing in this will 1790. 
to induce us to imagine that the deviſor intended that tha eſtate —— 
limited to the truſtees ſhould not continue during the whole . 
natural liſe of his eldeſt fon. Unleſs therefore the defendant Hzxzacx. 
can obliterate thoſe words from the will, or ſhew that they can- 
not have any effect, there is an end of his claim: but moſt 
unqueſtionably their eſtate did continue during the eldeſt ſon's 
life. It is not neceſſary to decide here who was entitled to the 
rents and profits after G. F. Heneage ſucceeded to his uncle's 
eſtate and before he had a ſon born: it is ſufficient for the de- 
termination of this caſe that the truſtees had a right of entry 
during the whole of G. F. Heneage's life, and were to receive the 
rents and profits, for ſome purpoſe. 
(a) BULLER, J. and GRosk, J. of the ſame opinion. 
Poſtea to the plaintiff, 
(a) Aſpturſt, J. was indiſpoſed and unable to attend on this day. 


— — . — — 
0 d aa . 
The KING againſt T. Prosstr and Others. — 


THE defendants appealed to the Seſſions againſt a poor- On an ap- 

rate, becauſe five perſons were omitted in the rate, whoſe me Ä 
names had been ordered, on the hearing of an appeal at a becauſe cer- 
former ſeſſions, to be inſerted, and becauſe ſeveral other perſons, tenen 


(mentioning them by name,) who had rateable property in the ted to be 
. . rated, a PA- 
pariſh, were alſo omitted. The Seſſions confirmed the rate, and riſh ener, 


| . whois liable 
ſtated the following caſe. to be rated, 


The counſel for the appellants (beſides producing other evi- but not in 
dence) offered to call the perſons mentioned in the notice of — 
appeal to prove that they were reſpectively poſſeſſed of rateable witneſs to 


property within the borough at the time for which the rate was — 
made, and have ever ſince been in the poſſeſſion thereof. Thoſe een 
ſeveral perſons tendered their votes at the laſt election of mem- * 
bers to ſerve in parliament for the borough of Leominſter in reſpect 

and as the occupiers of the property for which the counſel for 

the appellants now contended that they ought to have been 

rated; the right of election for members to ſerve in parliament 

for the borough being by the laſt determination of the Houle of 


Commons in the bailiffs, capital burgeſſes, and inhabitants, of 


the borough, paying ſcot and lot. And thoſe ſeveral perſons, 


ſubſequent to the Jaſt Faſter ſeſſions (which were the ſeſſions 


next after the making and publiſhing of the rate in queſtion, 
vol. IV. C and 
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and prior to the preſent ſeſſions) having given notices of appeal 
againſt the rate now in queſtion, complaining of their having 
been omitted to be rated in the rate for the ſaid property reſpec- 
tively, and having entered appeals at the preſent ſeſſions with 
the proper officer, but which appeals were not received by this 
court (of ſeſſions), the ſame not having been lodged at the laſt 
Eaſter ſeſſions. The counſel for the reſpondents objected to the 
teſtimony of ſuch perfons as incompetent ; and the queſtion hav- 
ing been argued by the counſel on both ſides, this Court (of 
ſeſſions) are of opinion that ſuch teſtimony is incompetent, and 
that the ſame ſhall not be received. The counſel for the appel- 
lants having alſo called one Gabriel Weaver, to prove that V. 
IWeaver, one of the perſons ſo mentioned in the notice, was at 
the time of making the rate, and alſo for the time for which 
the ſame was made, and ſtil! is, poſſeſſed of rateable property 
within the borough, the counſel for the reſpondents propoſed 
by examination on the voir dire to ſhew that G. Weaver, who is 
not rated in the rate, was poſſeſſed of rateable property at the 
time of making the rate, and at the time for which it was made, 
and was on that account an incompetent witneſs; and the 
counſel for the appellants having objected to ſuch inquiry into 
the fact of G. Weaver's being ſo poſſeſſed, c. as incompetent to 
the reſpondents in that caſe, the Court on hearing the counſel 
on both ſides over- ruled ſuch laſt-mentioned objection ; and it 
appearing by evidence that G. Weaver is poſſeſſed of property in 
the borough, equal in value to what other occupiers in the 
borough are rated in reſpect of, this Court (of Seſſions) are of 
opinion that he is not a competent witneſs, 

Bearcr:ft, Plumer, and Shepherd, in ſupport of the order of 
Seſſions, contended that the Seſſions had done right in rejecting 
the teſtimony of the perſons firſt mentioned, as the judgment to 
be given might afterwards be uſed as evidence in their fayour 3 
and alſo in refuſing to hear G. Weaver, who was intereſted in 
the deciſion on the rate. As to the firſt (a): It appears by the 
caſe that the right of voting in Leominſter is in the inhabitants 


paying ſcot and lot: and if theſe perſons had been permitted to 


prove their own liability to be rated, the order of Seſſions would 
have been evidence before a Committee of the Houſe of Commons 


(a). This point was on, ſpoken to by Mr. Bearcreft ; tne Court, entertaining 2 
ſtrong opinion on the ſecond point, deſired the other counſel to confine themſelves 
'to that queſtion only; obſerving that if the Seffions had formed a wrong opinion 
upon that queſtion, it would be ſuificient to warrant them in ſending the eaſe back 

to the Seſſions. 
70 
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to prove their right of voting. This therefore comes within the 
acknowledged rule, that where a verdict or judgment can be 
afterwards given in evidence by the perſon called as a witneſs 
in ſupport of his right, his teſtimony is inadmiſſible. Secondly, 


actually rated, he was liable to be rated. He was therefore in- 

tereſted in the deciſion of the Seſſions; becauſe he came to mul- 

2 tiply the number of perſons who were to bear the burdens of the 

boy pariſh, and conſequently in eaſe of Limſelf. This objection pre- 

5 vails univerſally in all parochial queſtions; and it is founded in 

of reaſon and juſtice, ſince otherwiſe a pariſh would omit one per- 

5 5 5 ſon, who was liable to be rated, in particular rates for the very 

8 purpoſe of obtaining his evidence in certain caſes. Formerly 

$7 the rule, reſpecting the admiſſibility of evidence, required that 

. the perſon called as a witneſs ſhould be wholly indifferentz and 

| though in modern times the rule has been conſiderably narrowed, 
e 


4 A 


— 
3 


and the courts have been inclined to let the objection go to the 
credit of the witneſs rather than to his competency, ſtill the rule 
is that if the party called have a direct intereſt in the very de- 


5 ciſion, he is incompetent : and the objeCtion is not confined to 
5 bh thoſe caſes only where the party may afterwards uſe the verdict 
l J 5 or judgment in his favour. 
it 7 7 Erſkine, Piggett, and Douglas, contra, were ſtopped by the 
* 5 1 Court. 
he Lord KEN Tox, Ch. J.—I purpoſely ayoid 1 any thing 
ou pon the firſt queſtion, as it is not neceſſary for the deciſion of 
= this caſe, But, on the ſecond, if I were aware of any poſſible 
Sal 2 = intereſt which the witneſs G. Weaver had, I ſhould heſitate be- 
ing 8 fore J held that his teſtimony was improperly rejected. The 
to poor: rates are made for a ſhort ſpace of time only; they are 
ur? adapted to the ſituation of the pariſh at the time they are made; 
a in and perſons, who are liable to be rated one month, may not be 
| the i ſo in the next. The rateability of one perſon cannot affect the 
ants rateability of another; and therefore, whatever rateable pro- 
ed to bert C. Weaver may have had in this pariſh, yet as his name 
-ould MR vas not inferted in the rate, his teſtimony was improperly 
mons vrejecded. 
—_— BuLLzR, J.—I have often heard Lord Mansfield ſay that the 
o__ 2 "1 queſtion whether the evidence be admiſſible or not depends on the 
opinten ſubject- matter to which it is applied. Then conſider the ſub- 
aſe back BR * TRE here ; a number of perſons, who inſiſt on being rated, 
* not wiſhing to be exempt from paying the rates,) called a wit- 


C 2 neſs 


G. Weaver was alſo incompetent z becauſe, though he were not 
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neſs who is not rated to prove that they have rateable property 
in the pariſh; and it is objected that he is an incompetent wit- 
neſs to prove this fact, becauſe he himſelf is liable to be rated: 
but ſuppoſing that the appellants ſuccecd in having their names 
inſerted in the rate, it does not follow that the witne(s ought to 
be rated; that queſtion will remain untouched, and it muſt de- 
pend on the fact of his having rateable property within the 
pariſh. It has been argued that a perſon, who is liable to be 
rated only, is equally an incompetent witneſs, as if he were ac- 
tually rated: but there is a material difference between the two 
caſes. It has been ſettled in ſo many caſes at Ni Prius that 
the liability to be rated is no objection to his being called as a 
witneſs, that it is now conſidered as an eſtabliſhed point. The 
firſt queſtian on this ſubject aroſe before Mr. Baron Burland, at 
Saliſbury, in an action on a penal ſtatute, which gave part of the 
penalty to the pariſh; and a perſon being called as a witneſs to 
ſupport the action, who was liable to be rated to the poor, it was 
objected that ſuch liability rendered him incompetent ; but that 
learned judge ſaid that as he was not rated, he had not an 
immediate intereſt at that time; and the witneſs was admitted. 
The ſame point has ſince been repeatedly raled by different 
judges. The rule ſtated by one of the counſel, that the witneſs 
is to be totally indifferent at the time when he is examined, is 
not accurate: if ſuch a rule were to prevail, every objection, 
which now goes to the credit of the witneſs only, would render 
him incompetent. That rule more properly applies to jurors, who 
are rejected on very ſlight grounds. I take the rule to be this, 
that, if the witneſs can derive no beneſit from the cauſe then 
before the Court, he is competent. 

Gross, J.—In many caſes it is difficult to draw the line be- 
tween competency and credit. But in this caſe there is no doubt: 
here the queſtion is, whether G. Weaver had any intereſt in the 
appeal at the moment when he was called to be examined ; it is 
ſaid that he-was intereſted, becauſe when another rate is made 
he will be ſo: the anſwer is that, if his name be inſerted in the 
next rate, he will be intereſted, and conſequently incompetent : 
but he had no intereſt on this rate to render him an incompetent 


witneſs. 
Order of Seſſions quaſhed (a). 


(a) Vid. R. v. The Inhabitants of South Lynn, poſt, 5 vol. 664. ; and R. v. Ti 
Iabaletant: of Little Lumley, 7%, G vol. 357, 
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The KINO againſt The Mayor, Sc. of Lox box. 


II defendants having been rated for the barge-way and toll- 
gate in the hamlet of Hampton-Wick, Midaleſex, appealed 
againlt the ſame to the Seſſions, who confirmed the rate, ſubject 

to the opinion of this Court on the following caſe. 
Hampton-Wick is a vill maintaining its own poor. The ap- 
pellants, by virtue of the ſtat. 17 Geo. 3. c. 18., and out of the 
fund provided by that act, purchaſed from Sir Milliam Dolben, 
for the ſum of 4200/., an ancient barge-way or towing-path 
within the ſaid hamlet, upon the bank of the Thames, and cer- 
tain ancient tolls and duties, payable in reſpect of horſes drawing 
barges along the ſame; and ſuch barge-way aud tolls were in 
January 1778 conveyed to the appellants for the purpoſes of 
the act, The appellants have leaſed the herbage and paſture of 
the barge-way or towing-path to Mr, Spencer, at an annual 
rent of 301. 104. which is expreſsly appropriated to the uſe of 
the navigation; and their leſſee is in the occupation of the 
herbage and paſture ſo leaſed to him, and pays the ſeveral rates 
for the ſame. Immediately on the purchaſe and conveyance, 
the tolls upon barge-horſes were in purſuance of the direCtion 
of the act diſcontinued, and ever ſince that time the new tolls 
authorized by the ſtatute to be collected in lieu thereof have 
been taken by the appellants for all barges and other veſſels na- 
vigating the river between Landon Bridge and the City Stone 
above Staines Bridge, according to the quantity of tonnage. Barges 
and other veſſels are daily navigated on that part of the Thames 
which is within the hamlet, and adjoins the barge-way z and, 
under the authority of the act, an additional toll of one halfpenny 
ber ton becomes payable, and is paid to the appellants for every 
barge or other veſſel navigating upon the river beyond King fon 
or Hampten-Mict, and towed along the barge-way to Ditten, 
Hampton- Court, Moulſey, or Hampton, within part of which limits 
the barge-way in queſtion is included z and barges from London 
frequently ſtop and unload within the limits of the barge- way. 
None of the new tolls are actually received within the hamlet 
of Hampton-Wick ; but the whole of them collected by the ap- 
pellants? appointment at Strand on the Green, below Kew Bridge. 
vir William Delben and his anceſtors, previous to the above pur- 
chaſe and conveyance, were always aſſeſſed to the land-tax, 
poor's-rate, and other taxes for the barge-way and ancient tolls, 
C3 and 
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and conſtantly paid all ſuch aſſeſſments up to the time of ſuch 
purchaſe and conveyance; and from the time of ſuch purchaſe 
and conveyance the appellants have been regularly aſſeſſed in re- 
ſpect of the barge-way and tonnage; and the land-tax and poor's- 
rate have been ſeveral times demanded by the officers of the 
hamlet, but the appellants have never paid the ſame. The whole 
intereſt which the appellants have in the tolls is derived under 
the before-mentioned act, and purchaſed under the authority 


thereof. And the rates appealed againſt have been duly made, 


allowed, and publiſhed according to law. 

The act of the 17 Geo. 3. c. 18. is intitled © An Act for ena- 
« bling the mayor, c. of London to purchaſe the preſent tolls 
« and duties payable for navigating upon the river Thames, Welt- 
« ward of Londen Bridge, within the liberties of the city of Lone 
ac don, and for laying a ſmall toll in lieu thereof, for the purpoſe 
« of more effectually completing the ſaid navigation; and for 
&* other purpoſes.” The act ſtates that great expences had 
been already incurred by the city for improving the naviga- 
tion under the 14 Geo. 3.; that further ſums of money were 
neceſſary to be laid out, over and above the annual expences z 
and it enables them to purchaſe lands and the ſeveral tolls 
and duties collected for the navigation of barges, and for 
horſes drawing the ſame: that, immediately after the pur- 
chaſe of ſuch to!ls and "duties, thoſe tolls and duties ſhould 
ceaſe; and then it enafts that “ in conſideration of the 
« great charges and expences the ſaid mayor, Cc. will be at 
« in improving and completing 'the ſaid navigation, and for 
« keeping' the works in repair, and in purchaſing the tolls and 
duties now collected and taken for barges and other veſſels 
« navigating, and ſor horſes drawing, c. it ſhall and may be 
«« lawful to and for the mayor, &'«c. to take for all barges, &c. 
c which ſhall be navigated upon the ſaid river between London 
« Bridge and the City Stone above Staines Bridge, (except as is 
* hereinafter mentioned,) ſuch ſums of money in the nature of 
« a toll or duty as the ſaid mayor, &c. ſhall think proper, not 
« exceeding the tolls and duties hereinafter mentioned.” It 
then ſtated the tolls which 'might be taken from London Bridge 
to ſeveral other places up' the' river as far as Staines, amongſt 
others to Hampton-Wick, 2d. per ton; to Staines and upwards, 
4d. per ton. It alſo gives the city power to collect the tolls 
where they pleaſe. It then requires that '« an accoimt of the ſaid 
« _ and duties 3 * the at be antually laid before rice 

ec ment.” 
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« ment.” It then recites that the money to be collected by the 
receipt of the tolls or duties to be made payable by virtue of 
this act will not be ſufficient for the purpoſe of the act and of 
the 14 Geo. 3. Oc. and then gives power to the city to raiſe 
money upon the ſecurity of the tolls. 

Erſkine, Fielding, and Marryat, in ſupport of the order of 
Seſſions, —1ſt, The corporation of London are in the eye of the 
law the occupiers of this property, and are therefore liable 
to be rated for it. 2dly, The ſubject- matter is rateable. And 
3dly, The tolls in reſpect of which the defendants are rated 
became due within the hamlet of Hampron-Wick.) 1ſt, It 
is objected that, whether the property be rateable or not, the 
defeudants, are not rateable for it, becauſe it is veſted in 
them by the 17 Geo. 3. c. 18. for public purpaſes, and they 
are accountable to parliament for the money raiſed under 
it, But the objection is not well founded; for it by no means 
appears upon the face of the act that they may not be beneficial 
owners of this property. It is veſted abſolutely in the. cor- 
poration like any other of their eſtates, and not ſubject to any 
other control; they have the ſole management and diſpoſition 
of it. And though the act is ſtated to have been paſſed for the 
purpoſe of enabling them more effectually to complete the 
navigation of the river, yet now conflat that they will not derive 
great private advantages therefrom ; and they are enabled by the 
ſame act to raiſe very conſiderable annual ſums by way of toll, 
With reſpect to the requiſition of the act that an account of the 
tolls and duties be annually laid before parliament, it can 
by no means be inferred from thence that the money raiſed 
13 to be under the control of parliament; nor can the Legiſlature 
be conſidered as having fo intended, there being no direction to 
lay before them an account of the diſburſements. If property 
were neceſſarily exempted from the poor's-rates becauſe it is 
veſted in a public body for public purpoſes, the objection would 
have prevailed in the caſe of The King v. The Deck Company of 
Hull (a); and in R. v. Rebowe (6b); but it was never thought 
tenable by thoſe who argued againſt thoſe rates. And in R. v. 
Cardington (c), the grantee of the Ouze Navigation was held rate- 
able for tolls ariſing from a ſluice, though it was ſtated that the 
river had been made navigable for the public benefit at a great ex- 
pence, and was ſtill attended with conſiderable charges. The 
defendants therefore are not only ſuch occupiers as are capable of 
being rated in point of law, but muſt be conſidered as occupiers 

(a) Ante, I vol. 219, (5) Bott, 384. (cup. 381. 
C 4 in 
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in ſact, of the property rated; for Spencer is only the leſſee 
of the herbage and paſture, the foil of the towing-paths is {till in 
the poſle{ſion of the corporation; and it is in reſpect of that 
that the defendants are rated. Then, 2dly, there can be no 
doubt on the authority of adjudged caſes but that the ſubject- 
matter, namely, the barge-way and 72//-gate, is rateable. The 
tolls, which become due in reſpect of the uſ- made of the land 
as a towing-path, are as much an adventitious profit ariſing from 
the /and as the mineral water was in the caſe of the Cheltenham 
Spa (a): and there the occupier was held liable to be rated for 
the whole amount of the annual profits, although the greateſt 
part of them, in the proportion of four to one, aroſe from the 
ſpring. So in R. v. Cardington (b) the grantee of the Ouze Navi- 
gation was held rateable for the tolls ariſing from a ſluice erected 
in the pariſh of Cardington, as an adventitious profit ariſing 
from the land. And again the caſe of the Aire and Calder 
Navigation (c) ſtands upon the ſame principle. 3dly, It remains 
only to be conſidered whether the defendants be rateable for any 
part of this property within the hamlet of Hampton-Wick ; for if 
any part of the tolls appear to become due there, this Court will 
not examine into the quantum of the rate. Now though the 
tolls be not actually collected in this hamlet, yet that makes no 
difference if any part of them become due within it. That is the 
only criterion : as to which the caſe of R. v. Cardington, and 
what is faid by Buller, J. in the Aire and Calder Navigation 
caſe, are deciſive. In the former the tolls were held rateable in 
the pariſh of Cardington, although they were not collected there, 
becauſe the fluice, in reſpect of which the tolls were pazable, was 
locally ſituated within the pariſh. And in the latter caſe Mr. Juſtice 
Buller ſaid the material queſtion to conſider was at what place the 
toll became due. Here it is apparent upon the face of the act that 
ſome of the tolls become due at Hampten- Wick, and it is found 
as a fact in the caſe that ſome veſſels ſtop and unload there. 
Mingay, the Common Serjeant (d), and Knowles, contra, con- 
tended, 1ſt, That the defendants were not rateable at all for this 
property. 2dly, That they were not rateable in Hampton- Wick, 
1it, It appears that the defendants are mere truſtees for the 
public ; they receive no profits themſelves, and therefore are not 


rateable. The act itfe!f only enables them to make theſe pur- 


chaſes © for the purpoſe of more effectually completing the 
* navigation of the Thames,” and they are bound to apply the 


(a) R. v. Mil, Cowp. 619. (c) Ate, 2 vol. 660. 
(5) Corop. 581. (4) Mr. ter. 
whole 
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whole profits (be they more or leſs) to that purpoſe only. The 
whole ſcope of the act ſhews that the defendants were in- 


veſted with the right of levying the tolls merely for the great pub- 1 
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lic benefit ariſing from the improvement of the navigation; they The Maya 
are conſidered by the Legiſlature merely as public truſtees, and 8 


in that character only could they be required to lay before par- 
liament the amount of the tolls collected. This caſe, therefore, 
is very diſtinguiſhable from that of the Dock Company of Hull. 
for there the ſhares were in the hands of private individuals ; they 
were proſitable, and as much the object of ſale as any other ſpe- 
cies of property. The ſame anſwer applies to all the other caſes 
cited. Whereas here the tolls are expreſsly appropriated by the act 
of parliament to a ſpecific public objef, in which the country at 
large are intereſted. And ſo far from being profitable, it appears 
that the tolls are not ſufficient to defray the charges, and there- 
fore the corporation are empowered to borrow money upon 
them. But, 2dly, if the tolls be rateable any where, they are 
rateable at Strand on the Green, where they are collected: other- 
wile the defendants may be rated for the ſame tolls in each of 
the ſeveral diſtricts through which the river paſſes, for it will 
be impoſſible to aſcertain the exact proportion which becomes 
due in each. The toll is not payable for any ſpecific property, 
as in the Cardington cafe, but for the benefit of navigating 
up the ſtream; for it is aſcertained in proportion to the diſtance 
from London. In the caſe of the Aire and Calder Navigation, 
where the navigation was carried through ſeveral diſtricts, the 
tolls were held liable to be rated in the place where they were 
collected. Now here it is particularly ſtated, that no part of 
the tolls are collected in Hampton-Wick. 

Lord Kenyon, Ch. J. From the time when I firſt read this 
eaſe to the preſent moment, I confeſs I have had no doubt on this 
queſtion. Ir appears that ſome years ago Sir V. Dolben was 


ſeized of a cloſe called The Barge-way, and from perſons who 


puaſſed over it he received tolls; it afterwards became neceſſary 


for the city of London, as conſervators of the river Thames, to 


get poſſeſſion of this barge-way, lying in Hampton-Wick; and 
accordingly they acquired the ownerſhip and poſſeſhon of this 


N land by virtue of the act of parliament, 17 Geo. 3. c. 18. It 


ſecems to me that the difficulty which has been made has ariſen 


from not conſidering what is rated; it is not a rate on the tolls, 


but the cloſe of land called the Barge-way and the Toll-gate, 


Now the queſtions are, firſt, whether this property be or be 


not 
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not rateable ? and, 2dly, who ſhould be rated for it? Firſt, the 


— ſubject- matter of the land is real property; it is land, tenement, 


or hereditament; and it is liable to be rated, unleſs it be ſo 


The Mayor, Circumſtanced that there is no occupier on whom the rate can 


Kc. Ot 
Loxpon. 


be impoſed; as in Lord Amherſt v. Lord Sommers (a), the caſe 
of St. Luke's Hoſpital (b), &c. But here the city of Landon are 
the occupiers; for the caſe exprefsly ſtates that Spencer's intereſt 
is confined to the. herbage and paſture; and therefore, if any 
injury were done to the ſoil, the defendants might maintain 
treſpaſs for it. Where there is no aCtual poſſeſſion in another 
perſon, the poſſeſſion follows the property. It is not neceſſary 
that there ſhould be a manual occupation every day ; as in the 
inſtance of the waſte of a manor, for injuries done to which 
the lord of the manor may bring treſpaſs. And in this caſe there 


is no doubt but that the city of London are in the actual occu- 


pation of this property, for perſons navigating on the river pay 
them for the right of paſſing along the towing-path. It is not 
neceſſary for us to ſay how much the city ſhould be taxed in 
one pariſh, and how much in another; it is ſufficient for us 
to ſay that they have the inheritance and ownerſhip of the ſoil, 
which is the ſubject- matter of the rate: if they be rated too much, 
their remedy is by appeal to the Se ſſions. | 

(e) BULLEK, J. after obſerving that the thing rated was the 
burge-way and toll-gate, ſaid, that there were two queſtions; 
the one, Whether the thing rated be or be not in its nature hable 
to be rated to the pcor? the other, Whether it be exempted on 
account of the uſe to which it is applied ? With reſpect to the 
former, it is an intereſt in the ſoil, lying in Hampton-Wrek, in 
reſpeC&t of which they take tolls, ſome of them payable in that 
diſtrict, and ſome in other parts, It is not neceſſary for us to 
determine whether they be liable to be called on in this diſtrict 
for a proportion of the tolls ariſing on one entire voyage from 
London to Staines; it is ſufficient, for the deciſion of this caſe, 


that ſome of the tolls are due for navigating to Hampton-Wick, 


If tolls were to be divided for the purpoſe of rating them in 
different pariſhes, it would create great confuſion: but it has 


been ſettled in a variety of caſes, particularly in R. v. The 


Aire and Calder Navigation, and R. v. Cardingtan, that the party 
is to be rated for tolls where they become due. The Court, in 
deciding thoſe caſes, proceeded on the principle that the owners 
were not entitled to receive the tolls till the veſſels arrived at a 


(a) A te, 2 vol, 372. (5) 2 Burr, 1053. (e) Abſent Au, IJ. 
certaim 
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certain place; and where thoſe tolls are due, there the party is 
rateable. It is immaterial in what place they are received ; for 
if, in this caſe, the defendants received them at Guildhall, they 
could not be rated for them in London, but at Hampton- Wict, 
where they become due. As to the other queſtion; the de- 
fendants are in poſſeſſion of this property, and are therefore 
primd facie liable to be rated for it; if they be entitled to any 
exemption, it is incumbent on them to ſhew it. Now it has 
been objected that they are not liable to this rate, becauſe they 
hold it on a public truſt : but, in the firſt place, it does not 
appear to be the caſe of a truſt at all; and, if it did, perhaps 
the conſequence contended for would not neceſſarily follow. 
Before this act of parliament paſſed, the defendants were the 
conſervators of the river Thames : now we are not ſufficiently 
informed by this caſe whether they were or were not under any 
obligation to cleanſe and repair the river; and if they were, this 
act was paſſed in eaſe of their burden: but whether they were 
or not is perfectly immaterial, for they are found in poſſeſſion 
of this property which is rateable, and it is not ſtated negatively 


0 that they are not the beneficial owners of it. 


Grost, J.— The queſtion before us is not whether or not the 
city of London be rated too high, but whether they be properly 
rated for that which is the ſubject of the rate? Now the rate is on 
the barge-way and toll- gate; and it appears from. the caſe that the 


ZZ ſoil is in the defendants, and not leaſed out, as it was in R. v. Fol- 


life (a): The ſoil, therefore, remaining in them, they are properly 


aſſeſſed for it. Then is the city of London rateable in this diſtrict ? 


it is ſtated in the caſe that 2d. per ton is due for goods landed at 
Hampton-Wick ; ſomething, therefore, is rateable to the poor in 
this place; and if we were to determine that the defendants are 


not liable for that in Hampton-Wick, we ſhould in effect over- 
turn the caſe of R. v. Cardington. The remaining queſtion is, 
Whether the city of London be truſtees of this property for the 
= benefit of the Public? On this, I confeſs, I had ſome doubt at 
ſirſt, but the manner in which my Brother Baller has put this 

ME queſtion removes all difficulty; for, finding the defendants in 
ypoſſeſſion of ſome property, and that property rateable, they 
= ſhould have. ſhewn that they were truſtees ſor the Public: but 
not having done ſo, they mult be rated for it. 


Order of Seſſions confirmed (5). 


(a) Ante, 2 vil. 00. 
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Mrab againſt Youns. 


T HIS was an action brought by the indorſee of a bill of 
exchange for 90 J. againſt the acceptor. The bill was drawn 
at Dunkirk by Chrijtian on the defendant in London, payable © to 
« Henry Davis, or order ;” and, having been put into the foreign 
mail incloſed in a. letter from CHriſtian, it got into the hands of 
another Henry Davis than the one in whoſe favour it was drawn, 
The defendant accepted the bill; and when Davis deſired the 
plaintifF to diſcount it, the latter made application ro the de. 
fendant to know whether or not it was his acceptance? and, 
on receiving an anſwer in the affirmative, coupled with an 
aſſurance that it was a good bill, he difcounted it, not knowing 
the H. Davis from whom he took it. There was no ground to 
impute any fraud to the plaintiff. On the trial before Lord 
Kenyon, aſter the plaintiff had proved the defendant's hand- 
writing, and the indorſement by Davis, the defendant offered 
evidence to thew that the H. Davis, who indorſed to the plain- 
tiff, was not the real H. Davis in whoſe favour the bill was drawn: 
but Lord Kenyon being of opinion that ſuch evidence was inad- 
miſſible, the plaintiff recovered a verdict. A rule having been 
obtained to ſhew cauſe why a new trial ſhould not be granted on 
this miſdireCtion | 
Erſkine and Shepherd now ſhewed cauſe. If there had been 
any particular deſcription of the payee on the bill, the plaintiff 
muſt have taken care that the perſon from whom he received it 
anſwered the whole of the deſcription : but there was no de- 
ſcription of, or addition to, the H. Davis; there was nothing 
on the bill to lead either the acceptor or any third perſon to ſul- 
pect that the H. Davis, who was in poſſeſſion of the bill, was 
not the real payee. . And, ſo far ſrom the plaintiff's having in- 
curred any charge of neglect, he ſeems to have taken more than 
ordinary caution in making inquiries of the acceptor before he 
diſcounted the bill. There is no pretence to impute either 
fraud or nepleQ to the plaintiff; he ſtands in the fituation of an 
innocent purchaſer for a valuable conſideration, This caſe 
therefore falls within the common rute, that, where one of two 
innocent perſons muſt ſuffer by the fraud af another, the lofs 
mult be borne by him who enabled the party to commit the 
fraud; and in this caſe that perſon is Chriſtian, who ought to have 
"deſcribed the payee more particularly. 


Piggeti, 


6 52 


» 0 — . wy or = 


cr 


We 


of 


Cc 


% 
4 
2 o 
111 © 
J 
* 


. 44% a FF | Ws * wo 
I Ae lth 2 - 4 _— YE - ks. W n 
"Sax LE 5 * 5 2 e * 4 3 „ ol 
A * Oe» — 5 * 
d * * * 


= "42%. (oa 


18 THE THIRTY-FIRST Year oF GEORGE III. 


Piggott, Mingay, Law, and Baldwin, in ſupport of the rule.— 
A party, purchaſing a bill of exchange, is, like the purchaſer of 
any other ſpecies of property, bound to inquire into the title of 
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him from whom he buys. No perſon can derive title to this Voss. 


bill but he who claims under the real H. Davis : and it is indif- 
ferent whether the perſon indorſing the bill be or be not of the 
ſame name with the real payee ; in nzither caſe can any property 
be transferred but by him who has the title. If he bear the ſame 
name, primd facie indeed he may be preſumed to be the ſame 
perſon, till the contrary be ſhewn: but here the queſtion was, 
Whether evidence ſhould not have been received to prove the 
contrary ? If ſuch evidence be not admiſſible, it will follow 
that payment to a perſon of the ſame name with a legatee 
would diſcharge the executor, or a payment by a debtor to any 
perſon who had the ſame name as his creditor : but that cannot 
be pretended. This bill was drawn in order to ſatisfy a debt 
due from Chriſtian to the real H. Davis; and yet payment of 
this bill to the plaintiff can never be conſidered as a diſcharge 
of that debt, without the indorſement of that H. Davis. In all 
caſes where a bill is drawn payable to A. B. or order, it is indiſ- 
penſably neceſſary to prove the hand-writing of the payee, which 
was not in fact done in this inſtance. The neceſſity of this proof 
is apparent from the form of the declaration: which after alleg- 
ing that the bill was drawn in favour of H. Davis, avers that the 
aid H. Davis afterwards indorſed to the plaintiff. If the negli- 
gence of either of the parties be reſorted to as a ground for the 
determination of this caſe, the plaintiff ſeems to have been guilty 
of the greateſt negligence in taking a bill from a perſon whom 
he did not know: whereas the tranſaction, as far as Chriſtian 
was concerned, was Carried on in the ordinary courſe of buſineſs. 
There is alſo another objection to the plaintiff's recovering, 
becauſe he claims through a ſorgery : For the H. Davis, who 
received the bill incloſed in a letter from Chriſtian, muſt have 
known that it was not intended for him ; and the circumſtance 
of his bearing the ſame name with the payee would be no de- 
fence to him on a proſecution for forgery, ſince he put a falſe 
Ggnature to an inſtrument with intent to defraud, 

Lord Kenyon, Ch. ]J.—The queſtion here is, Whether the 
name of H. Davis, to whom the bill on the face of it was pay - 
able, ſhall or ſhall not convey a title to this plaintiff who gave a 


L valuable conſideration for it, aud who diſcounted it with the name 


of H. Davis upon it, and with an aſſurance from the defendant 
that 
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that it was accepted by him. If any fraud, or even neglect, 
could be imputed to the plaintiff, that would vary the caſe : but, 
circumſtanced as theſe parties were, I think that, if the plaintiff 
cannot recover, it will put an inſuperable clog on this ſpecies of 
property. I cannot diſtinguiſh this caſe on principle from that 
of Miller v. Race (a), where the innocent holder of a note, which 
had been taken when the mail was robbed, was held entitled to 
recover; that indeed was a note payable to bearer, but ſtill the 
ſame principle muſt govern both caſes. In this caſe the fault 
originated with the drawer of the bill, in not deſcribing more 
particularly the perſon to whom he intended it ſhould be 
paid. The plaintiff was not bound to ſend to Dunkirk to 
know whether the perſon, who had poſſeſſion of the bill, was or 
was not the real H. Davis. There may indeed be ſome incon- 
venience the other way; but ſetting the inconvenience on the 
one ſide againſt that on the other, in my apprehenſion it would 
throw too great a burden on perſons taking bills of exchange 

to require proof of an indorſce that the perſon from whom he 

received the bill was the real payee. Such proof has never yet 

been required of an indorſee in ſuch an action: and therefore 

I think that, as there was no fraud, or want of due diligence on 

the part of the plaintiff, he is entitled to recover ; however I give 

this opinion with ſome dithdence, as my Brothers have intimated 

that they are of a different opinion. 

AsnuvRsT, J.—This is a caſe of conſiderable importance; 
and I think that we ought to grant a new trial, that the parties 
may have an opportunity of putting the queſtion on the record, 
The preſent inclination of my opinion is with the defendant, 
In order to derive a legal title to a bill of exchange, it is neceſ- 
ſary to prove the hand-writing of the payee ;z and therefore 
though the bill may come by miſtake into the hands of another 
perſon, though of the ſame name with the payee, yet his indorſe- 
ment will not confer a title. Such an indorſement, if made with the 
knowledge that he is nor the perſon to whom the bill was made 
payable, is in my opinion a forgery ; and no title can be derived 
through the medium of a fraud or forgery. This is diſtinguiſh- 
able from the caſe of Miller v. Race; for there the note was 
Payable 20 bearer : In ſuch caſes the bearer, who purchaſes for a 
valuable conſideration, and without notice of any fraud, is en- 
titled to receive the contents of the bill; and payment to him is 
a diſcharge to the drawer. But in this caſe the bill was drawn 
n to H. Davis, or order; and though the name of H. Davir 


(a) 1 Farr, 452. 
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who claims through the payee, to be ſatisfied that that was the 
indorſement of the real payee. 
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were indorſed on the bill, yet it was incumbent on the plaintiff, 1790. 
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againſt 


BoLLER, J.—As the bill in this caſe is of great value, the Younc, 


parties may put this queſtion in a mode to be decided by the 
dernier reſort. As at preſent adviſed, I entertain the ſame opinion 
as my Brother Ai If we were to inquire whether any 
laches were to be imputed to the plaintiff or the drawer, I rather 
think the plaintiff is more in fault than any other perſon, in ad- 
vancing his money to H. Davis, who was a total ſtranger to him, 
But, without going into any ſuch inquiry, I am of opinion that 
it is incumbent on a plaintiff, who ſues on a bill of exchange, to 
prove the indorſement of the perfon to whom it is really pay- 
able: The general form of the declaration ſtews that it is ſo; 
for that is that, © the aid A. B. to whom, or to whoſe order, the 
« payment of the ſaid ſum of money mentioned in the ſaid bill 
« was to be made, afterwards, Wc. indorſed the faid bill, his own 
e proper hand-writing being thereto ſubſcribed.” Now here it is 
clear that the indorſement was not made by the fame H. Davis 
to whom the bill was made payable; and no indorſement by 
any other perſon will give any title whatever. Then, is there 
any thing in this caſe that eſtops the defendant from ſaying that 
the perſon who indorſed to him was not the real payee ? Now 
the act of that perſon who indorſed, and who in fo doing was 
guilty of a forgery, cannot prevent an innocent perſon from 
ſhewing the truth. Then it was argued that Chriſtian was guilty 
of negligence, in not deſcribing more particularly the payee 
but I know of no authority which requires that to be done. This 
bill was drawn in the common form, payable “ to H. Davis or 
* order;” and the drawer could not foreſee that it would get into 
the poſſeſſion of any other H. Davis, If any other ſtranger had 
received this bill, and indorſed it over to the plaintiff, it is not 


| pretended that ſuch indorſement would have conveyed any title 


to the bill; and it cannot make any difference whether ſuch 


ſtranger bear the ſame name with the real payee or not; for no 


perſon can give title to a bill but he to whom it is made payable. 
Independently of theſe reaſons, I think that convenience requires 
that the determination ſhould be in favour of the defendant. I 
have no difficulty in ſaying that this H. Davis, knowing that the 


2 . bill was not intended for him, was guilty of a forgery; for the 


WE circumſtance of his bearing the ſame name with the payee cannot 
vary this caſe, ſince he wa not the ſame perſon. Then if the 


plaintiff cannot recover on this bill, he will be induced to pro- 
6 ſecute 
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ſecute the forger; and that would be the caſe even if it had 
paſſed through ſeveral hands, becauſe each indorſer would trace 
it up to the perſon from whom he received it, and at laſt it would 
come to him who had been guilty of the forgery « whereas 
if the plaintiff ſucceed in this action, he will have no induce- WW 
ment to proſecute for the forgery ; the drawer, on whom the loſs 
would in that caſe fall, might have no means of diſcovering the 
perſon who committed the forgery, and thus he would pro- 
bably eſcape puniſhment. As far, therefore, as convenience 
can have any effect, it weighs ſtrongly with me to receive the 
evidence. Put at all events the plaintiff cannot recover, ſince he 
derives his title under a forgery. + 
Grosr, J.—I am of opinion that it was competent to the 
defendant to ſhew in evidence that the perſon, who indorſed to 
the plaintiff, was not the perſon named as the payee in this bill 
of exchange; and I form that opinion as well on the ſubſtance 
of the tranſaction as on the form of pleading in ſuch caſes. A MR 
bill of exchange is only a transfer of a cheſe in action according 
to the cuſtom of merchants; it is an authority to one perſon to 
pay to another the ſum which is due to the firſt, and it is % 
generally directed to be paid to the payee or his order. When the 
perſon, on whom it is drawn, accepts, he only engages by the 
terms of his acceptance to pay the contents of the bill to the 
perſon named in it, or to his order. 'The general form of the 
declaration, which is to be found in ſome of the old entries, alſo 
agrees with this doctrine, and points out what the law is : I ob- 
ſerve indeed that this declaration is not drawn in the uſual form, 
for the words “ to whom or to whoſe order“ are omitted; but 
flill it is that the /aid H. Davis, that is the ſame H. Davis who 
is mentioned in the former part of the declaration as the payee, 
indorſed to the plaintiff. It clearly, therefore, appears that as no 
perſon can demand payment of a bill of exchange but the payee, 
or the perſon authoriſed by him, the acceptor only undertakes 
to pay to them, and cannet be compelled to pay to any other per- 
ſon. If he pay the amount of the bill to any other perſon, he 
pays it in his own wrong, and ſuch payment does not diſcharge 
his debt to the drawer. If this decifion will prove a clog on 
the circulation of bills of exchange, I think it will be leſs detri- 
mental to the Public, than permitting perſons to recover through 
the medium of a forgery. And that this was a forgery cannot 
be doubted, if we conſider the definition of it; which is, 


the falſe making of any inſtrument, indorſement, Sc. with in- 
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tent to defraud (a). It makes no difference whether the perſon 
making this falſe indorſement were or were not of the ſame name 
with the payee, fince he added the ſignature of H. Davis, with 
a view to defraud, and knowing that he was not the perſon for 
whom the bill was intended. I agree alſo with my Brother Buller, 
that this deciſion will be more convenient to the Public; becauſe 
then the plaintiff will proſecute the perſon, who indorſed to him, 
for the forgery. For theſe reaſons I am of opinion that, as this 
bill of exchange was only payable to the payee or his order, it- 
was competent to-the defendant, the acceptor, to inquire whe- 
ther the perſon under whom the plaintiſf claims, were or were 
not the payee. 


Per Curiam, Rule abſolute. 


(a) Vid. 2 Ces. 2+ c. 25. |. 1. 
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TH was an action againſt an underwriter upon a policy 

of inſurance on goods on board the Live Oak, whereof 
was maſter Joſeph Rati, at and from Jamaica to New Orleans. 
The firſt count in the declaration, which was in the uſual form, 
contained an averment that the ſhip “ before her arrival at New 
* Orleans was, together with the goods, c. by the barratry of the 
* ſaid Je- Rati, he then and there being maſer of the ſaid ſhip, 
« (7c, run away with and wholly loſt to the plaintiff,” Ser. 

There was a ſecond count in the declaration as upon a loſs by 
the perils of the ſea. 

It appeared at the trial that the Live Oak was put up by Rati, 
who acted as maſter, as a general ſhip, at King flon in Jamaica in 
1783, and that the plaintiff, amongſt other perſons, ſhipped the 
goods in queſtion, which were flour and other dry goods on 
board her. She ſailed on the voyage inſured in May 1783, and 
arrived in June following at the mouth of the river 1i/5/ippi, 
which leads up to New Orleans in Spaniſh America, at the diſtance 
of about 35 leagues. When the captain had got thus far he 
dropped anchor; and went in his boat up the river to New Or- 
Jeans, and on his return, without carrying the ſhip to her port 
of deſtination, Rood away for the Havannah ; aſter his de- 
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l or that any other perſon was. Suck proof lies on the de- 
wiſhing to avail himſelt of it, to eſtabliſn. And where the voyage inſured was from 


Jamaica to New Orleans, which lies up the river Mif/iffippi, and the captain pro /-ded on his 
roy age as lar as the mouth of that river, and then dropped anchor, and went up *e river in his 


boat for a traudulent purpoſe of his own, held that the dropping of his anchor w 
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parture from whence he was never afterwards heard of. It ap- 


board, which there was reaſonable evidence for ſuppoſing he in- 
tended to have diſpoſed of at New Orleans, but finding it difficult 
to do ſo on account of an interdiction againlt the importation of 
them by the Spaniſh government, he went to the Havannah in 
queſt of a market for them. Several letters were agreed to be 
received in evidence which paſſed between the plaintiff and 
his correſpondents, from whence it appeared that they had 
made every inquiry concerning Nati, but without ſucceſs ; and 
there was ground for believing that the veſlel was afterwards 
loſt. In theſe letters he was mentioned as the maler of the 
veſſel, and treated as one who had run away with the cargo; 
but whether he, or what other perſon, were owner of the ſhip 
did not appear. The defendant offered no evidence, but con- 
tended that upon the plaintiff's own ſhewing he could not re- 
cover; for, as to the ſecond count, the under-writer was diſ- 
charged, there having been a clear deviation proved from the 
voyage inſured, which was admitted. And as to the firſt count, 
there was no evidence of the captain's having been guilty of 
barratry ; for non conſlat that he was not 9wner or general freighter 
of the {hip himſelf, or, if he were not, that hie had ated con- 
trary to the directions of the owner in going out of his original 
courſe; in either of which events he couid not be guilty of 
barratry. But, admitting the evid: « 2» to be ſullicient for that 
purpoſe, it was contended that there had been a previous devia- 
tion before the barratrous intention took efle&t. But Lord 
Kenyon being of opinion that the plaintiff was cutitled to recover 
on the firit count, the jury found accordingly. And now upon 
motion to ſet alide the verdick and grant a new trial on the 
above facts, 

Mingay and Lambe ſhewed cauſe againſt the rule; contend- 
ing, ſirlt, that the proof offered by the plaintiff was primd facie 
evidence of barratry; for they proved that the perſon, who bore 
the character of captain, having put ſome negroes of his own 
on board, which he could not diſpoſe of at the place of his 
original deſtination, had fraudulently for his own purpoſes run 
away with the ſhip and cargo. The circumſtance of clandeſtine- 
ly going up the river in his boat was ſtrong evidence of the 
fraud. And therefore as the character of captain by no means 
plicd thabof owner, but was uſed rather in contradiſtinction to 
it, it was incumbent on the defendant, who wiſhed to avail him- 
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ſelf of that particular fact, to prove in his defence that the captain 
was alſo owner, or had chartered the ſhip generally: otherwiſe it 
would be calling on the plaintiff to prove a negative, which is con- 
trary to the uſual rule of evidence. Secondly, it was a queſtion 
of fact for the jury to decide at what time the barratrous intention 
commenced, which they have done by their verdict : and indeed 
there is no pretence ſor conſidering the deviation and the barra- 
try as two diſtin acts; for as the deviation, at whatever time 
it began, was clearly founded on the fraudulent and barratrous 
intention of the malter, the particular period of its commence» 
ment was immaterial, for the fuſt deſertion of the voyage in- 
ſured was the inception of the harratreus intent. 

Erſkine, Law, and Gregg, in ſupport of the rule, inſiſted on 
the grounds on which the motion had been founded. 1ſt, 'The 
plaintiff, having by his declaration averred the loſs to have 
happened by the barratry of the maſter, had taken upon him- 
ſelf to make out that propoſition in 2% Now barratry is a 
complex term, figaifying any ſpecies of fraud committed by 
the maſter or mariners againſt the owner of the ſbip. It was ſo 
held in Yallejo v. Wheeler (a), and in Nutt v. Bourdieu (b). From 
thence it appears to be an eſſential ingredient in the conſtitu- 
tion of barratry that the act be in fraud and againſt the conſent 
of the owner of the ſhip. Therefore it was incumbent on the 
plaintiff ſeeking his remedy agaialt the underwriter, upon the 
ground of the barratrous af of the captain, not only to ſhew 
that the captain and the owner were different perſons, but alſo 
that the act complained of, ſuch as the deviation in the preſent 
caſe, was committed againſt the will and in fraud of ſuch owner; 
otherwiſe the charge oft barratry in the captain cannot be ſub- 
ſtantiated, For it the deviation appear to have been made by 
one who is the owner or freighter himſelf, or by the direction of 
ſuch owner or freighter, then the inſurer is diſcharged, and the 
remedy of the inſured is againſt the owner, If this were 
otherwiſe, it would only be neceſſary upon a declaration, as 
tor barratry in the captain's running away with the ſhip 
and goods, to prove a ſimple deviation, which primd facie 
imports the diſcharge of the underwriter, and is often ſet 
up as his defence: and the burthen of proof that it had been 
directed by the owner would be thrown upon the underwriter, 
who cannot in the nature of things be ſuppoſed to be ſo wel! 
acquainted with the owner of the ſhip as the inſured who ha 

} (a) Corp. 143. () Ante, 1 vol. 32 3. 
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before truſted his goods on board, This may be compared to 
the caſe of burglary ;z on an indictment for which it is not merely 
neceſſary to prove that the party broke and entered an houſe, but 
it muſt be ſhewn 2v4//e houſe ; for otherwiſe, non conflat but it 
might be the houſe of the party himſelf, Here the circum- 
ſtance of the ſhip being pvt up as a general one in a ſoreign 
port rather implies that Rai was the general freighter at leaſt, if 
not the owner, of her. And the caſe of Yallco v. Wheeler ſhews 
that ſuch a perſon is to be conſidered as owner pro hac vice. 
Nor is it likely, unleſs he {flood in one or other of thoſe charac- 
ters, that he would have encumbered himſelf with ſuch an ad- 
venture as negrocs, which were ſo forcign to the avowed pur- 
pole of his voyage, and could not have eſcaped detection. 
Secondly, at all events there was a deviation in this caſe before 
the barratrous intent commenced, which is ſuſſicient to diſcharge 
the underwriter; for cither the captain never intended to go to 
New Orleans at all, in which caſe, by a variety of authorities, there 
was no inception of the voyage inſured, though he navigated 
for ſome time in the ſame tract: or he did not quit the inten- 
tion of going there till after he had returned in his boat from 
New Orleans, and had found that he could not land his cargo 
of negroes. In the latter caſe he was guilty of a deviation, before 
the barratrous intent commenced, in putting the ſhip the ſmalleſt 
degree out of her courſe, which he mult neceſſarily have done 
in bringing her to an anchor previous to his going up the river 
in his boat; for that was entirely beſide the purpoſe of the 
voyage inſured, and was a wilful dereliction of the voyage for a 
time; and there can be no diſtinction between a greater and a leſs 
deviation, 

Lord Kexvon, Ch. J.— The concluſion which the jury have 
drawn by their verdict is, that this was barratry, and the queſ- 
tion now is, whether the evidence be ſufficient to ſupport that 
concluſion 2 The firlt point to be conſidered is whether Nati 
can be taken to be the owner of the ſhip. Now as to that he 
was clearly proved to be the captain; but there was no proof 
whatever of his being cwwner, And if that fact were neceſſary 
to conſtitute the defence of the underwriter, the affirmative 
proof lay upon him. If we were to infer any thing, it would 


| be the contrary ; for Rati acted as captain: the letters ſpeak 


had run away with the {tip and cargo, It is ſufficient how- 


of him as having been once before conſigned to the houſe of 
Taylor and Montford; he is therein treated as a criminal who 
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ever to ſay that there was no proof of his being owner. Then 1790. 
the next queſtion which ariſes is, whether the ſhip going out 


of her courſe is to be attributed to deviation ot barratry ? Upon 


Ross 
ai 


this head the queſtion was well put at the bar, when did the EER TEA. 


barratry commence? It commenced when he firſt went out 
of the due courſe of his voyage in violation of his duty z and 
the verdict of the jury was founded upon that ground. 

ASHHuksT, ].—The queſtion is, whether the plaintiff's evi- 
dence were ſufficient to be left to the jury as to the barratry of 
the maſter? As to which the fact ſtands ſimply thus; the ſhip 
in queſtion was put up as a general ſhip, of which Rati was 
{tated to be the maſter ; that prim4 facie then ſuppoſes him not 
to be the owner, Then the rule of evidence applies in this caſe, 
that the affirmative is always to be proved by thoſe whoſe in- 
tereſt it is to prove it, Here it was the plaintiff's intereſt to 
prove that Rati was the maſter, which he did accordingly; if 
then it were for the defendant's intereſt to prove that he was 
alſo ezuner, it was incumbent on him to ſhew it; but there 
being no evidence of that ſort, the jury did right in finding 
him guilty of barratry on the facts which were in evidence 
before them, 

BULLER, J.—Barratry is a queſtion of law which, like other 
queſtions of law, ariſcs out of facts, and has been well ſettled. 
In one ſenſe of the word it is a deviation by the captain for 
fraudulent purpoſes of his own ; and that is the diſtinction be- 
tween deviation, as it is generally uſed, and barratry. Then 
the queſtion is, whether the captain in this caſe deviated with a 
fraudulent view, ſo as to conſtitute barratry upon the evidence 
given in the cauſe? That will depend upon two queſtions; 
Firſt, what it is neceſſary for a plaintiff to prove upon a declara- 
tion for the barratry of the captain ? and, Secondly, what evidence 
there was in this caſe of fraud in the captain? iſt, It appeared 
that the ſhip had been put up as a general ſhip, ready to take the 
goods of any perſon to the port to which ihe profeſſed to be 
deſtined; the owner of goods therefore may in ſuch a caſe be 
luppoled, in general, to be an entire ſtranger to the ſhip ; he 
deals with the captain gue captain; he knows him in no other 
character; he acts under the information of the advertiſement 
which is uſually put forth on thoſe occaſions, wherein Rati was 
in the preſent inſtance deſcribed to be maſter. By the terms to 
of the policy the underwriter contraſted to indemnify the 
Plaintiff againſt the barratry of this very man. In caſe then of 
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a loſs, what is incumbent on the plaintiff to prove ? He muſt 


the goods, his ſhipping them on board the veſſel deſcribed in 
the policy, and the loſs of them in conſ-quence of ſuch an act 
by the captain as amounts to barratry, that is, that he went 
out of the courſe of his voyage for a fraudulent purpoſe. It 
was not incumbent on the plaintiff to prove that the captain 
was not the owner, for that would be calling on him to prove 
a negative; and if the captain were not the owner, it is im- 
material who was. Proof of that fact, which operates in diſcharge 
of the other party, lies upon him. I agree that, if the captain 
had freighted the ſhip for the voyage, he could not be guilty 
of barratry; but the proof of ſuch ſact lies equally on the de- 
fendant. It is then aſked, why it ſhould not be preſumed 
that the captain went out of his courſe by the directions of his 
owner, if he had any? The reaſon is plain; becauſe the Court 
cannot preſume fraud in another perſon, The caſe put of an 
indictment for burglary does not anſwer the purpoſe for which 
it was cited. For ſuppoſe the goods were not actually taken 
and carried away, obſerve what would be ſufficient to be proved; 
the fact of breaking and entering the houſe ; and whoſe houſe it 
was; and that it was in the night; becauſe all theſe circum- 
ſtances are ſpecifically alleged in the indictment, and they 
are all aſfirmatives; then the intent with which theſe facts 
were done is equally material: but if the proſecutor prove all 
the former circumſtances, it is a queſtion for the jury to de- 
termine whether he did not enter with the view of ſtealing 
the goods, unleſs the party accuſed can ſhew to their ſatisfac- 
tion that his intent was innocent. That brings me to the 


next queſtion, which in my opinion is the molt material one 


here, namely, what was the view of the maſter when he ſunk 
his anchor at the mouth of the river Mi inbi? for if it were 
done with a fraudulent view, I hold that the very ſinking of 
his anchor was an act of barratry. His intent in ſo doing was 
a queſtion for the jury, and they have found by their verdict 
that it was with the barratrous intention charged. It appears 
that he had ſome negroes on board belonging to himſelf, which 
he wiſhed to have diſpoſed of at New Orleans; - but finding 
upon going up tllither in his boat that he ſhould not be able 
to do fo, he returned back again to his ſhip, and immediately 
failed for another port. Then is it too much to ſay that he went 
to New Orleans for the purpoſe of his own private advantage, 
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and that the ſtopping the courſe of his ſhip was for a fraudulent 1790. 
purpoſe ? Does it not prove clearly that when he dropped his — 
anchor he did not intend going to New Orleans, unleſs it ſuited , inf 
his own private advantage? The evidence too to be collected HUNTER. 
from the letters ſhews that he was conſidered as a thief and cri- 

minal, and purſued as ſuch ; and that all the perſons concerned 

treated him in the character of maſter only. 


Gross, J. of the ſame opinion. 


Rule diſcharged. 


Dok on the Demiſe of WiLLis and Others againſt 2 
ov, 

MarTin and Others. * 

T= was an ejectment for ſome premiſes in the Ne of By a mar- 


Wight on the joint and ſeveral demiſes of Richard Legg Wil- _ _ 
lis, James Willis, Bethia Ann Willis, and Mary Willis. And on Were cone 
the trialat the Summer Aſſizes at Wincheſter 1789, before Buller, J. truſtees to 


veyed to 
: g 22 the uſc of 
a ſpecial verdict was found, ſtating in ſubſtance as follows: the wiſe foe 


That Bethia Legg, being ſeiſed in fee of the premiſes in life, remain - 


E a - i * der to the 
queſtion, on her intended marriage with Richard Willis, by deeds uſe of the 


of leaſe and releaſe, dated the 14th and 15th of February 1757, — 


between Richard Willis of the firſt part, Bethia Legg of the ſecond mainder to 


part, and Peter Bracebridge aud Robert Willis of the third part, —_ oy 


conveyed to Bracebridge and Robert Willis and their heirs to 4 
the uſe of herſelf in fee till marriage, and afterwards, to her ſole the mar- 


and ſeparate uſe for life, without impeachment of waſte, and ys. ed 


not to be ſubject to the control or debts of her huſband ; re- — 
mainder to the uſe of Richard Willis for life, without impeach- eſtates, &c. 


ment of waſte; remainder to the uſe of all and every the child _ 4 


or children or ſuch of them of Richard Willis and Bethia for wife ſhould 
. . appoint 
ſuch eſtates and intereſt, Sc. and in ſuch parts, ſhares, and KAY. 


proportions as Richard Willis and Bethia ſhould by deed appoint, fark o A 
point 
ment, to the 
uſe rf dll ond every the child or d ildren, equally, if more than one, as terarts in common, and if but one, then to 
ci deiner aſſign: fer ever 5 remainder Over; in the deed was contained a power 
enabling the ſettlors to revoke theuſes of the ſertlement, and the truſtees to ſell the eſtate, aud convey 
it to a purchaſer, /o as the purchate money ſhould be paid to the truſtees (and not the ſettlors) and 
avcitcd in the purchaſe of other lands to the ſame uſes; it was held that the remainder to the children 
was a veſted remainder in fee in each child a en born, liable however to be deveited by an appointment 
Ly the parents z and conſequently (no appointment having been made) that the remainder to the 
chil4ren could not be defeated by a deed of revocation by the parents and a conveyance by them and 
the truſtees to a purchaſer, who paid the conſidetation- money to the ſetriors (not to the truſtees) 
which was never laid out in the purchaſe of any other lands.—That power of revocation was 
conditional; and as the conditions, namely, the payment of the money to the truſtees, and the 
ſettling of cther eſtates to the ſame uſes, were not perſormetd, the deed of revocation was a nul- 
ty. raud will vitiate any tranſactic u, though the principal do not perſonally take any part in 

the fraud, if his agent Co; for the principa! is civiliy reſponſible for the acts of nis agent. 
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and for want of ſuch appointment, then to the uſe of the chili 
or children of Richard Willis and Bethia in ſuch parts, ſhares, 
and proportions, and for ſuch eſtates and intereſt, as the ſur- 
of them ſhould by deed or will appoint, and for want of 
fuch appointment, then to the uf» of all and ever the child or children, 
equally, ſhare and ſhare alike, to hold the ſame, if more than one, 
as tenants in common, and not as joint-tenants, and if but one child 
then to ſuch only child, his or her heirs or offigns for ever ; and in 
default of ſuch iſſue, then to the uſe of the ſurvivor of Richard 
Willis and Bethia in feg. The deed contained the following pro- 

viſo : 'That, in caſe the ſaid Richard Willis and Bethia his intended 
wife, or the ſurvivor of them, ſhould at any time thereafter be 
deſirous to make ſale of the ſaid manor, c. or any part thereof, 
then and in ſuch caſe it ſhould and might be lawful to and for the 
ſaid Richard Willis and Betbia his intended wife, or the ſurvivor 
of them, at any time or times thereaſter, by any writing or writ- 
ings to be ſigned or ſealed by the ſaid Richard Millis and Bethia 
his intended wife, or the furvivor of them, to revoke and male 
void all and every or any the uſe and uſes, truſt or truſts, eſtate or 
eſtates, therein reſpectixely before limited, and declared of and 
concerning the ſaid manor, Cc. with the appurtenances ;z and for 
the ſaid Philip Bracebridge and Rotert Willis, or the ſurvivor of 
them, his heirs and afligns, 7 fell and diſpeſe of the fame, for the 
beſt price that could or might be had or gotten for the ſame, 
and convey the ſame to a purchaſer thereof, /o as that the purchaſes 
money thereof ſhould be paid inta the hands of the faid Philip Brace- 
bridge and Robert Willis, or the ſurvivor of them, his heirs and 
aſſigns, and not into the hands of the ſaid Richard Willis and Bethia 
Hit intended wife, or either of them, to be laid out and inveſted by the 
faid Philip Bracebridge and Robert IWillis, or the ſurvivor of them, 

his keirs or afſigns, inthe purchaſe of «thee freehold meſſuages, lands, 
Sr. at the requeſt of the ſaid Richard Willis and Bethia his in- 
tended wife, or the ſurvivor of them, to be ſettled to the ſame uſer, 
truſts, intents, and purpoſes as were therein before limited, &c, 
It was alfo provided that the truſtees might invelt the purchaſe- 
money in government or other ſecurities in their names, and 
pay over the dividends to the perſons who would have been 
entitled to the profits of the real eſtates, And for the ſecu- 
rity of the purchaſer of the eſtate, it was agrecd that the 
payment of the purchaſe- money unto the truſtees, &c. ſhould 
diſcharge ſuch purchaſer, notwithſtanding any loſs or miſap- 
| plication 
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plication that might happen to ſuch purchaſe- money. The 1790. 
verdict then ſet forth that on the 3d March 1757 the marriage 
between Richard Willis and Bethia Legg took effect; and that — 
they had ſeveral children; (to wit,) Richard Legg Willis, their Manar. 
eldeſt ſon and heir, James Willis, Bethia Ann Willis, and Mary 
Willis, the leſſors of the plaintiff; and alſo one Thomas Willis, 
ſince deceaſed, That Robert Willis ſurvived Philip Bracebridge, 
his co-truſtee, and by will appointed Mary Willis his widow, 
and Richard Willis his brother, executor and executrix thereof, 
and in January 1765 died, leaving Robert Wilks an infant, his 
only ſon and heir at Jaw which laſt- mentioned Robert Willis, 
at the time of executing the indentures of 14th and 15th April 
1767 hereafter mentioned, was of the age of five years. That 
on the 17th of September 1766 the firſt-mentioned Richard Willis, 
the leſſor's father, being inſolvent or much embarraſſed in his 
circumſtances, contracted and agreed with 7o/eph Martin, now 
deceaſed, for the ſale of the ſaid manor, Sc. for 76801. ; and 
that before and at the time of making the contract, and from 
= thence and until and at the time of executing the indentures 
ol the 14th and 15th April 1767 hereafter mentioned, Joſeph 
== Cruttenden, attorney at law, and one of the ſolicitors of the 
5 Court of Chancery, was the general agent of the ſaid Jeſepb Mar- 
25 tin, and acted as ſuch agent in the tranſaftion hereafter mentioned. 
That Cruttenden was alſo the agent of the firſi-mentioned Richard 
Willis (the leſſors father) in this particular tram ſaction. That on the 
17th of February 1767 Cruttenden, who had previouſly received, 
and had in his cuſtody, the marriage ſettlement of the ſaid 
Richard Willis and Bethia Willis his wife, and the title-deeds 
of the ſaid manor, Sc. preſented a petition on behalf of the 
ſirſt- mentioned Richard Willis and Bethia his wife to the Right 
Honourable Charles Lord Camden, then Lord High Chancellor 
of Great Britain, ſtating (amongſt other things) to the effect 
hereinbefore mentioned, and that were the ſaid petitioners to 
exerciſe the power ſo given to them of revoking the uſes and 
truſts of the ſaid recited ſettlement, for the purpoſe of making 
| 2 ale of the ſaid manor, c. ſo ſettled as aforeſaid, yet as there 
= was no power given to them to limit or declare any new or other 
- WE vſcor uſcs, either to the petitioners or their heirs, or otherwiſe, 
ſo as to convey a good legal title to a purchaſor, the petitioners 
were adviſed that, on ſuch revocation being executed, the legal 
eſtatz would reſult unto, and become veſted in, the ſaid Robert 
Willis the infant, as heir of the ſurviving truſtee, in trult to 


con- 
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convey the ſame to a purchaſer, purſuant to the power before 
mentioned; in which caſe it was apprehended that the ſaid 
Robert Willis the infant would become an infant truſtee within 
the ſtatute of the 5th of Ann. (a), intitled “ An Act to enable 
« jn;ants who ate ſciſed or pollefied of eſtates in fee, in truſt, 
« or by way of mortgage, to make conveyance of ſuch eſtates ;” 
ſtating alſo that a doubt had ariſen upon the conſtruction of the 
latter proviſo in the ſettlement, to whom the purchaſe-money 
ſhould be paid, and by whom laid out and inveſted in the 
purchaſe of land to be ſettled to the uſes of the marriage ſettle. 
ment; that the petitioners were deſirous that the agreement 
entered into with Martin ſhould be carried into execution; that 
a good legal conveyance thould be made of the manor, c. unto 
the ſaid Martin and his heirs, diſcharged from the uſes and 
truſts of the ſettlement ;z that the purchaſe-money ſhould be paid 
to the executors of the ſurviving truſtee, to be inveſted according 
to the truſts of the ſettlement ; and therefore praying that it 
might be referred to one of the Maſters in Chancery, to examine 
and certify whether the ſaid Robert Willis the infant were a 
truſtee within the act; and that upon the Maſter's Report, ſuch 
further orders might be made as to the Lord Chancellor ſhould 


ſeem meet. The verdict then ſtated an order of reference, dated 


17th February 1767, to Mr. Lane, one of the Maſters in Chancery, 


to examine and certify how the ſaid manor, c. were veſted in 
the ſaid Robert Millis the infant, and whether he were an infant 
truſtee within the act; and that Crutiznden attended the ſaid 
Maſter Lane upon the order of reference as ſolicitor for the firſt 
mentioned Richard Willis and Bethia his wife, and alſo as ſolicitor 
for Robert Willis the infant. The verdict then ſtated that the 
Maſter reported on the 23d of March that Robert Willis the ſon 
was an infant truſtee within the meaning of the act; but no 
notice was taken in the report of the proviſo for revoking the 
uſes in the ſettlement, or of the application of the purchaſe-money, 
or of any doubt ſuggeſted in the petition. Upon the making of 
this report, Crultenden preſented another petition on behalf of 
Richard and Bethia Willis to the Lord Chancellor, reciting the 
order of reference, and the Maſter's Report, aud praying that 
the Report might be confirmed; and that upon payment by 
Martin of 76801. unto the executors of Robert Willis the ſur- 
viving truſtee, to be by them inveſted according to the truſts of 
the ſettlement, Robert Willis the infant might be directed to 
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join in a conveyance of the manor, Oc. to Martin, diſcharged 
of the truſts of the ſettlement. That, previous to the hearing of 
the petition, Cruttenden prepared and delivered a brief to counſel 
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ſor Richard and Bethia Willis, and another brief to another coun. Max 


ſel for Mary Willis and Richard Willis the executor and executrix, 
containing merely a direction for him (if neceſſary) to conſent 
on their behalf to the prayer of the laſt petition ſo far as the ſame 
concerned the executors, and another brief to anather counſel 
for Robert Willis the infant, containing merely a direction for 
him to ſubmit, on behalf of Robert Willis the infant, to ſuch 
order as the Court ſhould make in reſpect to him on the laſt 
petition, That on the hearing of that petition on the 20th of 
March 1767, the Lord Chancellor made an order, whereby, after 
ſtating the report, and that counſel for the petitioners and Robert 
Willis the infant had attended on that day, and that the counſel 
for Robert Willis the infant did not oppoſe the prayer of the 


| laſt petition, the Lord Chancellor ordered that the Maſter's 


Report ſhould be confirmed, and that Robert Willis the infant, 
according to the report, ſhould convey the premiſes purſuant to 
the act of parliament z which laſt-mentioned order was made by 
the Lord Chancellor before any revocation of the uſes created by 
the indenture of the 15th of February 1757. That on the 31ſt 
of March 1767, by a certain deed or in{trument in writing, pre- 
pared by Cruttenden, and indorſed on the indenture of the rgth 
of February 1757, and duly executed by the firſt-mentioned 
Richard Willis and Bethia his wife, they by virtue and in purſu- 
ance of the power and authority in the Jaſt-mentioned indenture 
contained, and by force and virtue of all other powers, Cc. re- 
voked and made void al! and every the uſe or uſes, Sc. in the 
laſt-mentioned indenture limited and declared of and concerning 
the ſaid manor, Cc. which by the laſt-mentioned indenture, and 


the leaſe for a year thereby referred to, were granted, releaſed, 
and conveyed by Berlia Willis to the ſeveral uſes, and for the 
| ſeveral purpoſes in the ſame indenture mentioned, to the intent 


and purpoſe that the fee-fimple and inheritance thereof might be 
BE {01d and conveyed according to the true intent and meaning of 
WE the laſt-mentioned indenture and of the parties thereto, The 
8 wy verdict then ſet forth indentures of leaſe and releaſe, dated the 
þ b 14th and 15th April 1767, which were prepared by Cruttenden, 
2 and made between Robert Willis the infant of the firſt part, 
4 Mary. Villi, widow, and Richord Willis, executor and executrix, 
el che ſecond part, the firſt- mentioned Richard Willis and Bethia 


his 


1790. his wife of the third part, and Martin of che fourth part, by which, 
- nin conſideration of 7680/. paid by Martin to Robert Willis the 
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infant, and Richard Willis and Mary Willis the truſtees and 


Max rin. executors, before named, or to one of them, with the privity and 


conſent, and by the direction and appointment of the firſt- men- 
tioned Richard Willis and Bethia his wife, Robert Willis the infant, 5 
by virtue of the ſaid act of parliament, and in obedience to the 7 
order made in purſuance thereof, with the privity and conſent, 
and by the direction and appointment, of the firſt-mentioned 
Richard Willis and Bethia his wife, granted, bargained, ſold, and 
releaſed, and the firſt- mentioned Richard Willis and Bethia hiz 
wife, by virtue of all powers and authorities granted to them, or 
either of them, implied, reſerved, or appertaining, limited, and of 8 
appointed, granted, bargained, ſold, releaſed, ratified, and con- 
firmed the ſaid manor, &c. to Martin in fee. That upon the 
execution of the laſt-mentioned indenture, the ſum of 5 180. 
part of the conſideration-money, was paid by a draft or check 
drawn by Martin on the houſe of Meſſrs. Martin and Co. (in 
which houſe 7o/eph Martin was then a partner) in favor of the 
firſt-mentioned Richard Willis, or bearer; and which draft or 
check was delivered by Martin to Cruttenden, and by Crutten» 
den for form's ſake to Richard Willis and Mary Willis, executor 
and executrix, and by them (Richard Willis and Mary Willis) to 
Robert Willis the infant, for form's ſake ; and that the draft or 
check vas finally taken from Robert Willis the infant, by the firſt- 
mentioned Richard Willis, in the preſence of Cruttenden, and by him 
the firſt-mentioned Richard Willis applied to his own uſe ; and that the 
reſidue of the conſideration- money was duly paid by Martin, in 
ſatisfaction of a mortgage on the manor, Sc. charged thereon be- 
fore the making of the indenture firſt- mentioned. The verdi WA 
then ſtated that Martin had perſonally no intention to defraud the Wn 
children of the fir/t-mentioned Richard Willis and Bethia his wife, ot 
to defeat the ſettlement, but that Cruttenden, being ſuch agent ai 
aforeſaid, and the firſl-mentioned Richard Willis, fraudulently combined 
together to procure the purchaſe-money to be paid into the hands of 
the firſt. mentioned Richard Willis, and which 9was accordingly effefted 
by means of the proceedings aforeſaid, and which proceedings were 
by Cruttenden and the firſt-mentioned Richard Willis calculated 
for that purpoſe ;z and that no part of the purchaſe. money was euer 
laid out or inveſted by Robert Willis the infant, or any other perſin 
or perſons, in the purchaſe of other freehald meſſuages, lands, Ec. pure 
ſuant to the proviſo in that behalf contained in the indenture 1 
7 
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the 15th of February 1757- The verdict then ſtated that in 


was levied of the premiſes in queſtion by Richard Willis and Bethia 
his wife to Joſeph Martin. That on the 21ſt of December 1775, 
Foſeph Martin by will deviſed to the defendants and their heirs 
upon certain truſts therein mentioned, and died in March 1776 3 
on whoſe death the defendants entered, & c. In 1778 Bethia 
Willis died; and in 1780 the firſt-mentioned Richard Willis alſo 
died, without making any appointment by virtue of the power 
contained in the releaſe of February 1757. On Richard Willirs 
death Richard Legg Willis was beyond the ſeas, and did not 


return till the latter end of the year 1785; James Willis was 


then an infant, of the age of 19 years; Bethia A. Willis was of 
the age of 13 years; and Mary Willis is (till an infant. Thomas 
Willis, having ſurvived Richard Willis and Bethia, died in 1782, 


7 | being then an infant; after whoſe death and within five years 


next after, Richard Legg Willis returned to this country, and 
James Willis and Bethia A. Willis attained their reſpective ages 
of 21 years, and before the time when, &c. they the ſaid Richard 


5 | 2 Wills, 7. Willis, B, A, Willis, and M. WTllis, in due 


form of law entered, Sc. in order to avoid the fine ; and there- 


8 upon became ſeiſed, c. and being ſo ſeiſed, cauſed an action 
to be commenced for trying the title, Qc. within one year next 


; | after ſuch entry, which action is now proſecuting with effect, 


according to the form of the ſtatute, &c. And after ſuch entry, 


and while they were ſciſed, they demiſed to the plaintiff, &c. who 


7 entered, and was poſſeſſed thereof until the defendants entered 
and ejected him, Sc. But whether, Sc. 


This verdict was argued three ſeveral times; firſt by Jelyl! 


F 5 for the plaintiff, and G736s for the defendants, in Hilary Term 


1790; a ſecond time by Watſon, Serjt. for the plaintiff, and by 
Lawrence, Serjt. for the defendants, in Eaſfer Term laſt ; and 
on this day by Morris for the plaintiff, and Wilſon on behalf of 
the defendants, 


Arguments for the leſſors of the plaintiff. Firſt, The li- 


: | mitations to the children of Richard and Bethia Willis, created 


by the marriage ſettlement, were not concurrent contingent re- 


wainders to wait for the death of the ſurvivor of the father and 


1 


mother, but were ved remainders in all and every the children 


as they came in N, though liable to be deveſted during the life 


WE bf the father or mother by a legal appointment. 2dly, In 


a. 
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| uſe executed in them; for otherwiſe the eſtate limited to the wife 
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merely efater for life. 3dly, The letiors of the plaintiff were not 


of Ann. (a), even if the whole tranſaction had been bond file, 
athly, Certainly not, as the tranſaction was fraudulent; for though 
the verdict negatives a perſonal fraud in Marlin, yet in point of 
law he is involved in the fraud by the act of Cruttenden, his agent, 
gthly, But, cveu if the dead of revocation were nevertheleſs va. 
lid, the legal eſtate reſulted to the releaſees. Firſt, The premiſes 
are limited to the wife for life, remainder to the huſband for life, 
remainder in fee to veſt on the birth of the firſt child, ſubject on 
the birth of other children to be proportionably deveſted and ex- 
panded z and liable to two powers apparently controlling the ope- 
ration of the deed; the one, to revoke old uſes, the other, to ap- 
point in portions ; the firſt giving or leaving to the releaſecs an 
eſtate; the latter not ſo applying as to ſuſpend the veſting of the 
remainder. This queſtion ariſes on a marriage ſettlement, the 
great object of which was to make a proviſion for the children, | 
Now if the want of an appointment were to ſuſpend the veſting 3 
of the remainders during the lives of the father and mother, and 
make them contingent, it would be in the power of the parents to 
diſinherit the children altogether, and thus the primary object of 
the ſettlement would be defeated, But this detect may be reme- 
died by conſidering the releaſees as truſtees to preſerve the con- 
tingent remainders, though not ſpecifically made fo. For in cafes 
where eſtates a: e deviſed in truſt, there is no neceſſity for particular 
truſtees to preſerve the contingent limitations; the freehold in the 
truſtees in the general is ſuſſicient for the purpoſe. Truſtees in ſuch 
caſes have a fee where the purpoſes of the truſt require it, though 
there be no ſpecific words of limitations. 1 Yez. 268. 491. 3 Burr. 
1686. Hepkins v. Hopkins, Caf. temp. Talbot, 44. and 1 All. 581. 
The ſtatute 10 11 W. 3. c. 16. /. 1. is a legiſlative expoſition 
of this principle; fag that declares that, where an eſtate is by a 
ſettlement limited in remainder to the firſt and other ſons of 
any perſon, with remainders over to the uſe of any other per- 
ſon, any ſon or daughter of ſuch perſon born after the deceaſe 
of the father may take ſuch eſtate as if he had been born in the 
life-time of the father, though no eſtate be limited to truſtees to 
preſerve contingent remainders. Here the eſtate limited to the 
truſtees was a truſt and not an uſe; or if it were an uſe, it was an 
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ſor her ſole and ſeparate uſe could not be ſecured to her, but 
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muſt fall under the huſband's control. A remainder muſt veſt 


it veſts preſently ; if to perſons not in eſe, it is contingent : yet 
E thoſe contingent ules, when they happen, velt by interpofition, if 
mie brſt eſtate for life which ought to ſupport them be not 
WE iturbed. The doctrine of veiting by interpoſition is laid down 
8 in Napper v. Sanders, Hutt, 119. Chudleigh's caſe, 1 Rep. 133. 


In Napper v. Sanders there were two prior contingent remainders, 


$ 

, = and the third veſted. Now here if there were no appointment 
1 bi 0 by the parents jointly, or by the ſurvivor, for want of ſuch ap- 
pointment che remainder over was veſted. So in Lord Derby's 
N 4 caſc, Lit. Rep. 379. where a remainder is limited to a perſon in 
, fo as to depend on a contingency, this contingency may be 
4 A conſidered as confined to ſuch remainder, without extending to 
. Y 2 limitations. Tracy v. Letheulieur, 3 Atk. 774. 80 


ie | here if the limitation depending on the appointment of the 
| Yuen or the ſurvivor, failed for want of appointment, the limit- 
© ation over took effect. The two firſt are contingencies, but do 
bn 5 TE. not affect the third limitation for want of appointment. This 
WE caſe is diſtinguiſhable from that of Leddingt:n v Kime (a), and 


* 5 cannot therefore be governed by it. Here the limitation to the 
1 children became veſted on the birth of the firſt child, liable 
5 1 however to be deveſted on the ſubſequent births of the younger 
* F children. And it was admitted in that caſe (6), that if the te- 
* gnant for life had had a ſon, ſuch ſon would have taken a veſted 


he emainder. Now here a child was born before any act was 
ba one to bar the remainders. If A. make a feoffment to the uſe 

5 Jof his wife that ſhall be, and his firſt- begotten ſon, for their lives, 
and A. afterwards marry, his wife ſhall take the whole uſe, and 
v{ =. 7 he afterwards have a ſon, that ſon will take jointly with the 
Wife. Dy. 339. Bac. Law Tr. 351. The Earl of Eſex v. Temple, 


Id. Raym. 310.; and Matthews v. Temple, Comb. 467. are to 
" 2 x e ſame effect. It is no objection that theſe eſtates com- 


ch E 5 ence at different times. Oates v. Fackſon, 2 Stra. 1172. 
mY © Lit. 188, Had the power of appointment in this caſe 
the en executed, theſe intereſts of the children would have been 
by eeſted: but there was no appointment; and therefore as the 
the uſt ſtill continued to ſupport the remainders, and as the words 


18 an . | 0 inheritance on the conſtruction of truſt-deeds are referable to 
wife e firſt· mentioned claſs of iſſue, the remainder to theſe children 

but 185 as veſted. The power of appointment was no more than a 
| 


e £4. Rm. 203. Salk, 224. Vin, fb", title 6 Remainder,” fl. 23. 
17 LA. Raym. 263, 


dormant 
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dormant power, and till that was exerciſed, the remainder 
veſted ſub modo. It is not the uncertainty of taking in poſſeſſion 
which makes a remainder contingent ; for he in remainder may 
in any caſe die before the determination of the particular eſtate, 
but the chance of ſuch a caſualty would not make his intereſt 
leſs veited. So where an eſtate is limited to A. for life, remain. Wa 
der to his firſt and other ſons in tail, remainder over to the firſt 
and other ſons of B.; upon the birth of a ſon of B. the remain- 
der would veſt in him, liable to be deveſted on the birth of a 
fon of 4. There is no diſtinction between that cafe and the 
prefent. Here the remainder veſted in intereſt on the birth of | 
each child, liable to be diminiſhed as to the quantum only on the 


an appointment by the parents to any particular child or chil. 
dren ; and the Court will always lean againſt conſtruing remain. 
ders to be contingent ; for it is a general rule not to permit the 
fee to be in abeyance longer than is abſolutely neceſſary. And 
beſides the intention is liable to be fruſtrated in ſuch cafes, by 
leaving it in the power of the tenant for life to defeat the ſub- 
ſequent limitations in all cafes where truſtees to preſerve the con- 
tingent remainders are not interpoſed. Carter v. Barnardiſlen, 
1 P. Wrns. 516, 517. But the caſe of Cunningham v. Moody (a) is 
expreſsly in point : there money having been agreed on a mar- 
rage to be laid out in the purchaſe of lands to the uſe of the huſ- 
band and wife for life, remainder to the children in ſuch pro- 
portions as the parents ſhould appoint, and in default of op- 
ointment to all equally, Lord Hardwicke ſaid, that the power af 

appointment did not prevent the ſubſequent eſtates from being Wi 
veiled, though liable to be deveſted on appointment. This was 5 
a caſc determined by Lord Zurdwicke on great conſideration, and 
upon a review of the opinion which he had before thrown out in Wi 
IV alple v. Lord Conway{b), and is therefore the more to be reli Mi 
on. The ſame authority too conſiderably ſhakes the ſecond u- 
ſolution in Leonard Lovie's caſe (c); of which it may alſo be 5 
obſerved that it is merely the obitey opinion of the Chief Juſtice, = 
and extrajudicial, it not being the point immediately before tic 3 
Court. Secondly, the children took a fee in default of appoint 
ment, and not merely e/ates for life. The limitation was ( 

want of appointment) “ to the uſe and behoof of all and ever! 

&« the ſaid child or children, equally, ſhare and ſhare alike, to hart 255 5 
and to hold the ſame, if more than one, as tenants in comm) = 1 


10 Rep, 8g. 4 i : 
88 « 20 
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(a) 1 12. 174. (4) 3 Barnard, 153. 
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« and not as joint-tenants, and if but one child, then to ſuch only 
« child, his or her heirs or aſſigns for ever.“ In the conſtruction 
of deeds as well as wills regard is always had to the intention 
of the parties: and the intention in this caſe may fairly be col- 
lected from the whole deed to be this, that the child or children 
of the marriage, whether one or many, ſhould take a fee; 
for if the ſeveral children (there being more than one) took 
ouly eſtates for life, and one of them had a child, that child 
would take nothing. The two branches of this ſentence, on 
which the queſtion ariſes, may be coupled together, and then 
the word © heirs” may be taken as relative to both. This may 
be eaſily done, and the ſame rendered complete, by putting the 
words © to hold the ſame, if more than one, as tenants in com- 
« mon, &c. and if but one child, then to ſuch only child,” into a 
parentheſis; and then it will run thus, “ and for want of ſuch 
« appointment, then to the uſe of all and every the child or 
cc children, equally, ſhare and ſhare alike, his or her heirs and 
« aſſigns for ever;” or the word © their” before the word 
« heirs” may be ſupplied even in a court of law, in order to 
effectuate the intention of the parties. In Robinſon v. Robiuſon (a), 
where an eflate for life and no longer was expreſsly limited to the 


+ firſt taker, the Court held that he took an e tail, in order to 


eſſectuate the deviſor's intention. On the ſame principle in 
Evans d. Broke v. Aſhley (), where an eſtate tail-male was ex- 
preſsly limited to the three firſt ſons of the deviſor's ſiſter, and 
in default of ſuch iſſue, to every ſon, We. the fourth ſon took the 


vg | ſame eſtate as the three others. In 3 Bui. 127. Croke, J. put 
192 tins caſe; a deviſe of Blackacre to the eldeſt fon and his heirs, 
ſor his part or portion, and of Myiteacre to his youngeſt ſon for 
WE his part, omitting the word © heirs,” the youngeſt took the ſame 
== cltate in Whiteacre that the eldeſt took in Blachacre. As the 
word © heirs” was ſupplied in that cafe, the word « their” may 


in the preſent, Thirdly, that the leſſors of the plaintiff are not 
barred at common law by the acts of the infant truſtee, Robert 
Willis, clearly appears from the preamble of the ſtatute 7 Aun. 
c. 19. which recites, that inconveniences had ariſen from the 
ability of perſons under age having lands, Sc. only in truſt 
or by way of mortgage, (though by the direction of the cui 


due truſt, or mortgagor,) to convey any eſtate in ſuch 
hands; and to remedy that inability the ſtatute was paſſed. 


(a) 1 Burr, 38. (5) 3 Burr. 1570. 
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Neither are the leſſors barred by the operation of this 
ſtatute (a); for it directs with great caution that all parties 
concerned ſhall really and ſubſtantially, and not colourably, 
appear before the Court at the making of ſuch order. And in 
the conſtruction of this ſtatute it has been determined in the 
Court of Chancery, that they will not make an order but in the 
plaineſt and moſt unequivocal caſes; namely, where the infant 
is a bare truſtee, not itt ambiguous caſes where the truft is merely 
conſtructive, or the infant has an intereft in or a claim to the eſtate, 
{x parte Vernon, 2 P. nis. $49. Goodwin v. Lifler, 3 P. Wms. 387. 
Hawkins v. Obecn, 2 Ve. 554. Now when this order was obtained 
in Chancery, there is no pretence to fay that Robert Willis was a 
truſtee within the meaning of the ſtatute. The uſes of the ſettle- 
ment were all executed, and not revoked at that moment : the 
order therefore was void; for the ſubject of it was not within 
the juriſdiction of the Court, inaſmuch as that juriſdiction will 
never be exerciſed but in the caſe of a mere truffee, If it had 
been otherwiſe, and the uſes had been revoked previous to the 
ord-r, and it had been conſequently intended to be a reſulting 
truſt to the infant, ſtill it was not a truſt within the definition of 
thoſe truſts under the ſcope of the ſtatute, For it was not a truſt 
mercly for the benefit of the father or mother of the leſſors 
of the plaintiff, who revoked the uſes, but for the benefit of their 
children alſo ; who ſhould have been brought before the Court, 
as parties intereſted, before the making of the order, as is made 
neceſſary by the direct requiſition of the ſtatute. Nor was it a 
truſt merely for the infant 4e convey the eſtate; he was alſo 
receive and to lay out the purchaſe-money, which was an acc of dif- 
cretion beyond the capacity of an infant; and for which exerciſe 
of capacity the infant was not a truſtee within the ſtatute. If 
(4) Which enaQts, that it fall and may he lawfal to and for any ſuch perſon or per: 


ſon s, under the age of one-and- twenty years, by the direction of the High Court ot 
Chancery, or the Court of Exchcquer, fignificd by an order made upon heating all 


parties concerned on the petition of the perſon or perſons for hom ſuch infant or 


intants ſhall be ſeiicd or poſſeſſed in truſt, or of the mortgagor or mortgagors, of 


guardian or guardiane, of ſuch inſant or ;nfants, or perfon cr perſons entitled to the 


monies ſecured by or upon any lands, tene ments, or hereditaments, whereof any in- 
fant or infants are or ſhall be ſeiſed or poſſeſſed by way of mortgage, or of the perton 
or perſons entitled to the redemption thereof, to convey and allure any ſuch lands, 
tene ments, or hereditaments, in ſuch manner as the ſaid Court of Chancery or the 
Court of Exchequer ſhall by ſuch order ſo to be obtained dire A, to any other perſon 
or perſons ; and ſuch conveyance or afſuranc2 ſo to he had and made as aforeſaid 
ſhall be as good and cffeAual in law, to all intents and purpoſes whatſcever, as i 
the (aid infant or infants were, at the time of making ſuch'ccnve /ance or affuranccs 


of the tull age of twenty-one cr. 
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it be admitted that this caſe cannot be ſupported under the 1790. 
ſtatute, but it be contended that it may nevertheleſs be good 
at common law, and Zzuch d. Abbot v. Parſons (a) be cited to * 
prove it; it may be obſcrved that that caſe is eſſentially differ= Mas 11%. 
ent from the preſent. There the queſtion was, Whether an 
infant's conveyance by leaſe and releaſe were abſolutely void or 
only voidable ? In that caſe the infant was between ſixteen and 
ſeventeen years old; the money was paid into proper hands (on 
which Lord Mansfield laid conſiderable ſtreſs); and there was no 
* fraud. In the preſent caſe the infant was only five years old; 
1 the money was paid into improper hands; and fraud is found. 
"I But, fourthly, whatever conſideration this queſtion might have 
deſerved had the tranſaction been bend fide, it is found to be 
= fraudulent, aud therefore the whole is vitiated. As anciently 
1 as Twoyne's caſe (b), fraud was held to vitiate a conveyance z 
judgments are alſo void on that ground; warrants of attorney, 
= 2 Str. 1043. Caf. Temp. Hardwicke, 233. Cowp. 728. and 
7 Dougl. 186; and Fines. Bracton, 436, 437. Cre. El. 531. 
3 Rep. 80. 5 Rep. 68. Tothill, gg. 12 Rep. 123. Steph. Touch. 18. 
and Jenb. 254. The hiſtory of the fraud in this caſe is ſuffi- 
ciently apparent on the verdict; the object of it was to procure 
to Richard Willis the produce of the ſale of the eſtate ; and this 
could only be effected by a miſrepreſentation to the Court 
of Chancery, and by fraudulently concealing in the Maſter's 
report the application of the purchaſe-money, as directed by the 
proviſo in the marriage-ſettlement. Cruttenden knew that the 
money was never to be Jaid out in the purchaſe of another eſtate 
purſuant to the proviſo, but to be ſo paid under the direction of 
the Court, that the father of the leſſors of the plaintiff might 
receive it; for it is expreſsly ſtated in the verdict that part of 
the money was only paid into the hands of the infant for form's 
ſake, and that it was taken from him by Richard Willis in the 
preſence of Cruttenden. Le Neve v. Le Neve, 3 Atk. 646. Bro- 
therten v. Hat, 2 Vern. 574. and Jennings v. Blincorn, 2 Vern. 609. 
If it be faid that all which Cruttenden did frudulently was as 
the agent of Willis, yet the miſapplication of the purchaſc- 
money, to which the fraud tended, was certainly the act of 
Cruttenden as Martin's attorney ; and if Martin were not to 
ſuffer by this, he would derive an advantage from his agent's 
fraud. In Fitzherbert v. Mather (c), it was held that the prin- 
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cipal was bound by the miſrepreſentation of his agent. In that 
caſe Aſhhurſt, I. faid: e On general principles of policy, the act of 
the agent ought to bind the principal, becauſe it muſt be taken 
« for granted that what the agent knows the principal knows,” 
Befides, here the purchaſe- money was by the expreſs terms of the 
proviſo to be paid to the heirs; the payment therefore to the exe- 
cutors, which is here ſtated, cannot be ſupported. This, then, af- 
ſects the revocation itſelf with fraud, ſince it was a feature of Crut- 
tenden's contrivance to aſſiſt che ſale, But if it be ſaid that the re- 
vocation may be ſeparated from the ſubſequent application of the 
money, and that as far as reſpects the revocation itſelf it may be 
ſupported, it may be inſiſted by way of anſwer, that, as the power 
of revocation was not g-neral and abſolute, but merely conditional, 
the deed of revocation was in itſelf void, becauſe neither ac- 
companied or followed by a due appointment. A power muſt 
be ſtrictly purſued ; it is in the nature of a condition, and can- 
not be eſſectual unleſs all the circumſtances preſcribed by it be 
purſued, 3 Ch. Caf. 66. But here the purchaſe-money was 
neither raiſed, paid, or inveſted according to the requiſitions of 
the power. And the power of revocation, and the power of con- 
veying, are ſo interwoven that the act of revocation cannot be 
ſupported becauſe it was neither accompanied or followed by 
a conveyance from the truſtees, and a ſubſequent re-inveſting 
of the purchaſe-money to the ſame uſes. The latter was an 
integral part of the condition; it was of the eſſence of the 
power; and the whole execution of it falls to the ground, be. 
cauſe not preciſely and ſpecifically purſued. If the power were 
imperfectly executed, the revocation is a mere nullity. And 
nothing can be clearer than that if the tranſaction were com - 
menced with a view to the fraud, no part of it is available to 
any intent or purpoſe whatſoever, As to the fifth point; the 
ſame deed, which gave a power to revoke the old uſcs as to the 
prem iſes ſettled, preſcribed ſpecifically what freſh uſes ſnould 
be limited, namely, that the truitecs ſhould ſtill have in them 
the legal eſtate for the purpoſe of conveyance to the purchaſer, 
and that the fruit of that conveyance, the purchaſe-money, 
ſhould be re-inveſted by them, the truſtees, in the purchaſe of 
other eſtates liable to the ſame uſes. Ihe application to the 


Court of Chancery was on a ſuggeſtion that, 01 the execution 


of the power of revocation, the legal eſtate would reſult to the 
truller: the Court admitted it would; for the reference to 


the 
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the Maſter was merely to report whether the truſtee infant were 
within the ſtatute of Ann. It cannot be contended by the 
defendant from what is ſaid in Co. Lit. 237. where powers of 
revocation are mentioned as novelties ſince Littleton's time, that 
Bethia Willis had a fee by the revocation, for there is a pro- 
viſion in this deed tantamount in operation to a power to limit 
new uſes, fince the truſtees are expreſsly to ſtand ſeiſed to that 
eſfect. They had not merely the /cinti/la juris, ſpoken of in 
Chudleigh's caſe (a); for they were 7 convey in caſe of a revoca- 
tion, which neceſlarily implies that they were ſtill ſeiſed of the 
eſtate, So that if the revocation were valid, the legal eſtate is 
in the truſtees, and did not reſult to Bethia Millis. If fo, there 
was nothing on which the fine levied by Richard and Bethia 
IWiilis could operate. Either the fine was infected by the fraud, 


as part of the tranſaction, and void on the grounds mentioned 


in the fourth head of argument, or, if ſeparated from the 
Teſt, and the reyocation were good, it paſſed nothing to the de- 
ſendant's anceſtor, the cognizors having no intereſt to convey. 
Arguments for the defendants. iſt, The limitation to the 
children of Robert and Bethia Willis was not a veſted, but a con- 
tingent remainder ; and therefore, by the deſtruction of the pre- 
cedent liſe- eſtate before the contingency happened, that remain- 
der fell of courſe. Lord Ch. J. Villes in delivering the opinions 
of the judges in S$11th d. Dormer v. Packhurft (6), in the Houſe of 
Lords, ſtates two heads, under which all contingent remainders 
may be reduced; 1ſt, Where a remainder is limited to a per- 
ſon not in being, and who poſſibly may never exiſt; 2dly, 
Where a remainder depends upon a contingency collateral to 
the continuance of the particular eſtate, The birth of the 
children in this caſe made this a contingent remainder of the 
ſecond ſort : for whether al! or which of the children ſhould 
take, and what eſtates they ſhould have, was a matter perfectly 
undefined by the ſettlement, and depended upon an appoint- 
ment according to the terms of the ſettlement, or the neglect of 
an appointment; either of which is 2 contingency independ- 
dent of the determination of the firſt eſtate, the continuance 
of which had no ſort of connection either with the appointment 
or the neglect of it, But as it was uncertain whether or not 
ſuch an appointment would ever take place, it neceſſarily fol- 
lows that the eſtates which were to take place according to the 
one event or the other muſ} be equally uncertain ; in the ſame 
(4) 1 Rep. 120, (!) 5 Ath. 139. 
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manner as the example, put by Lord Ch. J. Wiles in the cafe 
Cited, of the ſecond kind of contingent remainders, where after 
an eſtate for life limited to A. the remainder was to . in fee 


Max11in. after the death of 7. S. or after J. S. thould come from Kame- 


Now here the appointment or no1-appoincment was equally con- 
tingent and collateral to the continuance of the particular eſtate, 
as the death of F. S., or his coming from Rome, was in the in- 
ſtances there put. According to the ſecond reſolution in Leonard 
Lovie's caſe (a), where the grandfather by indenture limited 
to himſelf an eſtate for life, with power to leaſe, &c. and to the 
uſe of the performance of his laſt will, and to the uſe of any 
perſons to whom he ſhould deviſe any citates, remainder to 
V. I. in tail, Sc.; this and all the ſubſequent remainders were 
held to be in contingency, and not executed till the death of 
the grandfather. And this has been recognized in other caſes, 


in Loddington v. Kime, 1 Ld. Raym. 208. and in Rell. Abr. So in 


Plunket v. Holmes (b), where the deviſe was to her ſon T. for life, 
[who was alſo heir,] and if he die without ifſue of his body 
living at the time of his death, then to L. and his heirs; but if 
T. have iſſue living at the time of his death, then the fee to re. 
main to the right heirs of T.; there it was held that T. took an 
eſtate for life, remainder to L. in ſee, on the event of T.'s having 
no iſſue living at his death, remainder to the right heirs of 7. 
on the contingency of his having ifſue ; and therefore a common 
recovery ſuffered by T. deſtroyed [L's contingent remainder. 80 
here Willis and his wife took eſtates for life, remainder to all the 
children, on the event of there being u appointment, remainder 
to the appointees, in the event of an appointment ; therefore 
the conſequence is the ſame, and the contingent remainder to 
the children is defeated by the deed of revocation, and the ſub. 
ſequent acts. The caſe of Leddington v. Kime (c) is of the ſame 
fort. There the deviſe was to A. for life, without impeachment 
of waſte, and in caſe he have any iſſue male, then to ſuch iſſue 
male and his heirs, and if he die without iſſue male then to B. 
and his heirs: the firſt remainder to the iſſue male of 4. was 
held a contingent fee; ſo was alſo the ſubſequent remainder to 
B.; not contrary to, but concurrent with the former, and was 
a contingency with a double aſpect; for if A. had iflue male, 
then the remainder had veſted in ſuch iſſue male in fee; if he 
had no iſſue male, at his death the remainder to B. took effect. 


(e) 10 Rep. 85. a. (&) Sir T. Raym, 28. (e) 1 Ld. Rym. 203. 1 Salk. 224. S. C. 
In 
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In like manner this may be faid to be a contingency with a 1790. 


double aſpect : if the huſband and wife died without making 
an appointment, then the remainder to the children veſted ; if 
with an appointment, then the eſtate veſted according to 
ſuch appointment. And as the power of appointment ex- 
hauſted the whole fee, every limitation over in default of it 
muſt neceſſarily be contingent, and conſequently ſuch was the 
limitation to the children in this caſe, in default of appoint- 
ment. That this was a contingent remainder appears alſo from 
the definition given by Mr. Juſtice Black/on2 (a) of this ſpecies of 
limitation. Remainders (ſays he) are either ved or contingent. 
Vefled remainders, or remainders executed, whereby a preſent 
intereſt paſſes to the party though to be enjoyed in futuro, are 
where the eſtate is invariably fixed, to remain to a determinate 
perſon, after the particular eſtate is ſpent. Contingent or executory 
remainders | whereby no preſent intereſt paſſes] are where the 
eſtate in remainder is limited to take effect, either to a dubious and 
uncertain perſon, or upon a dubious and uncertain event, To try 
this queſtion by theſe rules: on the birth of a child no eſtate 
became invariably fixed to remain to him as a determinate per- 
ſon, aſter the determination of the particular eſtate ; but on the 
contrary, as he might have all or none according to the act of 
his parents, as well the per/ons to whom the eſtate was to remain, 
as the event, were dubious and uncertain; fo that all the cri- 
terions of a contingent remainder are here ta be found, and none 
of a veſled one, It is the uncertainty of a remainder's taking 
effect, even though the ſubject- matter ſurvive the particular 
eſtate, which denominates it contingent; now here though all the 
children ſurvived their parents, yet the power of appointment 
might be ſo exerted as to defeat the remainder limited to them. 
Nor is it, on the other hand, the preſent capacity of taking in 
poſſeſſion as ſoon as the particular eſtate ſhall determine which 
renders a remainder veſted; that was determined by Laddington v. 
Kime; for till the tenant for life ſhould have a child, the next in 
remainder was capable of taking in poſſeſſion ; and yet there the 
remainder was held to reſt in contingency : and though it was 
urged that on the birth of a ſon in that caſe the remainder 
limited to ſuch ſon would have become inſtantly veſted, yet that 
was becauſe the non-exiſtence of ſuch perſon was the only thing 
chat made the contingency z whereas here the contingency alſo 
relts on there being no appointment. As to theſe limitations 


(a) 1 Bl. Com. 168. 
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being by way of uſe, that will not make any difference, 
10 Co. 85. For though it has been argued that, as this convey. 
ar.ce is by way of uſe, it may veſt and deveſt, that does not alter 
the nature of the queſtion: no authority has been cited to ſhew 
that the remainder to the children in this caſe was a veſted re. 
mainder liable to be develted; and whether a remainder be 
veſted or not, which is limited by way of uſe, muſt be deter- 
mined by the ſame conſiderations as if the queltion aroſe on a 
common law conveyance. The capacity which an cſtate, limited 
by way of uſe, has of deveſting does not at all contribute to veſt 
it; before that quality can be called forth it muſt have veſted; 
and from that no argument can ariſe to ſhew that it veſted any 
more than from a condition being annexed to an eſtate at com- 
mon law. The ſame circumſtances which create uncertainty as 
to the one fort of eſtate muſt have the ſame operation with le- 
ſpect to the other. And whether an eſtate be limited by way of 
uſe to A. on his return from Rome, or by a deed of ferffment on the 
ſame event, it mult be equally contingent. If this diſtinction 
had any foundation, it would equally have applied to the caſcs 
of Plunket and Holmes, and Leddingten v. Kime, and would 
have converted the remainders in thoſe caſes, which were 
held to be contingent, into executory deviſes, liable to veſt and 
deveſt, on certain events. As to the caſe of Cunningham v. 
Moody (a) which was chicfly relied on to ſhew that this was a 
veſted remainder, the determination in that cafe does not come 
up to the preſent; for that was a queſtion whether the ſee 
veſted in the fatter or not, and not whether the ſeveral re- 
mainders to the children were veſted remainders; for if the fee 
were veſted in the father, it followed that the plaintiff was en- 
titled, who was a ſiſter of the half blood. That caſe only de- 
cided that the power of appointment did not put the fee in abey- 
ance; and does not prove that the remainders to the children 
were veſted, It goes no further than other caſes, deciding that 
which is a known rule as to contingent remainders, namely, 
that where a remainder is limited in contingency, the fee in the 
mean time remains in the grantor and his heirs, ſubject to the 
contingency. It was ſo held in Plunket v. Holmes (b), Purefty 
and Rogers (c), and in Lewis Bowles's caſe (d), which is referred 
to by Lord Hardwicke in the caſe in Yeſcy, as the ground of his 
determination. und that furniſhes a ſufficient argument in an- 
ſwer to the reluctance of the law, which has been urged, to the 
fce's remaining in abeyance; for here the ultimate remainder in 


(a) 17. 174. (5) Sir T. Raym. 28. (c) 2 Saund. 380, (4) 11 Rep. 79. F 
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ſee might be held to continue in Mrs. Wells, the ſettlor, during 
all the time that the remainder to the children reſted in contin- 
geneyz though it is not neceſſary for the defendants to inſiſt on 
that point. And it is to be obſerved that in Lewis Bowles's caſe all 
the limitations were in tail, which diſtinguiſhes it materially from 
the preſent, becauſe after a contingent remainder in tail a ſub- 
ſequent remainder may be veſted; for even ſuppoſing the con- 
tingent remainder to become veſted, the other is {till expectant 
upon it, the fee not being all diſpoſed of. But after a contin- 
gent limitation in fee no other limitation can be velted, becauſe 
if the contingent remainder take effect, it abſorbs the whole fee, 
Not only the point relied on in Cunningham v. Moody was not 
before the Court, but it appears that Lord Hardwicke held a very 
different opinion in another caſe, that of Walpole v. Lord Con- 
way (a). There money was directed to be laid out in lands, to be 
ſettled to the uſe of Francis Lord Conway for life, remainder to 
his intended wife for life, remainder in truſt for ſuch child or 
children, and for ſuch eſtates abſolutely or conditionally, &c. in 
ſuch proportion as Francis Lord Conway ſhould appoint; and 
in default of ſuch appointment to the uſe of all and every the daughters, 
younger ſons, and the heirs of their bodies, & e. One queſtion which 
aroſe there was, whether a ſon of one of the daughters was en- 
titled to his mother's ſhare, and that depended upon the queſ- 
tion, whether the remainder to the daughters, c. were con- 
tingent or veſted, liable to be deveſted on the appointment: as to 
which Lord Hardwicke (aid, * The late Lord Conway had a power 
„ during all his lifetime to limit the eſtate amongſt the daugh- 


« ters and younger ſons, in ſuch manner as he thought pro- 


« per; and therefore during all that time the remaiuder over 
* to thoſe children, in default of ſuch appointment by the father, 


% muſt have been contingent;” and his Lordſhip relied on the 


zd and 4th reſolution in Loddington v. Kime. And though it is 
ſtated at the end of the caſe that his Lordſhip had entertained a 
doubt while he was ſpeaking as to this ſhare, yet that doubt 
was not as to the remainders reſting in contingency, for that 
is expreſsly declared againſt, but whether, taking it to be ſuch, 
the iſſue according to Archer's caſe would not be entitled to 


(a) Mr. V. ſen obſerved that he quoted this caſe from Parnurdiſion's Rep. in Ch. 163. 
which he had compared with the Regiſter's book, and found very accurate. The 
only difference was, that the caſe was int.ti-d Walpole v. Lord Clarendon, he being 
the firſt named deſcendant, and the name of Pring was uſed inſtead of that of 
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ſtand in the place of his mother, who died before Lord 
Comway. Secondly, The children, for want of appointment, 
took only eſtates ſor liſe: for it appears that it was not in. 
tended that any but an only child ſhould take a fee; as the 
word © heirs,” which is inſerted in the latter part of the clauſe, 
limiting the eſtate in cafe there ſhould be only one child, is 
omitted in the firſt part, whereby, in the event of there being 
more than one, it is limited to them as “ tenants in common,” 
omitting the word © heirs.” But it has been ſaid that there is a 
mere clerical omiſſion of the word * their” before © heirs,” which 
the Court ought to ſupply, in order to give effect to the intention 
of the parties: but that is begging the queſtion, Ihe gram- 
matical conſtruction is full and complete without the inſertion 
of that word; and ſuppoſing the intent of the ſettlors to have 
been to give only eſtates for life in the event of there being more 
than one child, it conld not have been exprefled in more apt 
words than thoſe uſed. Nor would the parentheſis contended 
for cure the defect; for ſtill the word * their” mult be ſupplied, 
And in this reſpect “ ghet“ is as important an omiſſion as the 
word . heirs :” if the Court cannot ſupply the one, they can. 
not ſupply the other, It is impoſſible to determine with cer- 
tainty that the ſettlors meant any thing elſe than is expreſſed, 
But even if the Court could conjeCture that ſuch omiſſion had 
been made by accident, they would not be warranted in ſupplying 
it even in the caſe of a will, and ſtill leſs in a deed. It has been 
long ſettled that in a deed no words can ſupply the word * heir,” 
although the intention of the party to paſs a fee be manifeſt; 
and although words are uſed which in a deviſe would have 
paſſed the fee. It was ſo held in 1 Leen. 2. where, the word 
% heir“ being omitted in the granting part, it was reſolve-! that 
the fee did not paſs, though it were uſed in the reciting part. 
In Littleton, ſ. 1. it is ſaid, “ If a man would purchaſe lands or 
« tenements in fee-ſimple, it behoveth him to have theſe words 
& jn his purchaſe, “ to have and to hold to him and to his heirs,” 
for theſe words, his heirs, make the eſtate of inheritance : and 
Littleton proceeds to ſtate that the words © to hold to him for 
% ever,” or “e to him and his aſſigns for ever,” give but an eſtate 
for life for want of the word “ heirs ;” and Lord Cole in his 
Commentary thereon (a) ſays, „if a man give land unto two, 
« to have and to hold to them two, et heredibus, omitting ſuis, 


(a) Cor Lit, $. b. and 1 Rel. Abr. 833. N. 
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« they have but an eſtate for life ſor the uncertainty.” Now this 


39 
1790. 


caſe is much ſtronger againſt the fee paſſing; for here the 


words are quite plain. Nor is it unnatural that the parents 
ſhould wiſh to favour the heir at law in the one event, and not 
in the other; nor have the Courts been governed by any ſuch 
conſideration in their conſtruction even of wills, where the ap- 
parent intention of the deviſor as againſt the heir is more fa- 


voured than in deeds; for in Right lefſee of Mitchell et ur. 


v. Sidebstham (a), where the deviſor “ gave and deviſed to A. her 
« heirs and aſſigns for ever, all his lands at B., and gave and 
« bequeathed to A. aforeſaid all his lands at C.;“ it was held that 
A. took only an eſtate for /ife in the lands at C., although there 
were introductory words purporting an intention to diſpoſe of all 
his property, and although he had given a diſinheriting legacy of 
14. to the heir: that caſe is ſtronger than this, for there the 
limitations were to the ſame perſon; here they are to dif- 
ferent perſons. In Dee v. Morgan (b), Lord Kenyon ſaid that 
deeds had always been conſtrued more ſtrictly than wills, and 
that eſtabliſhed rules ought not to be departed from. The 
conſequence of this is, that the defendant is at leaſt en- 
titled to judgment for one fifth, one of the children being 
dead. It was alſo obſerved that there was ſome ambiguity in 
the ſpecial verdict as to the time when the youngeſt child was 
born. From comparing the dates it is clear that ſhe was not 
born at the time of the revocation ; and it remains doubtful, 
whether ſhe were born before or after the fine : then as the eſtate 
limited to the children was clearly contingent till the time of 
their reſpective births, as to one-fifth part no demiſe could be 
made at all unleſs it appeared that ſhe was born before the 
fine. Thirdly, Suppoſing the leſſors of the plaintiff right upon 
the two other points, it will remain to be conſidered how far the 


& fraud found by the ſpecial verdict affects the tranſaction, ſo as 


to deveſt altogether the legal title acquired by the defendants' 


= anceſtor, This queſtion involves in it ſeveral conſiderations. 


It is not meant to be contended that Cruttenden is not to be 


2 conſidered as the agent of Martin in point of law, and 


chat the latter is not implicated in the fraud of the for- 
4. mer: but it does not follow that, becauſe ſome part of the 
tranſaction was fraudulent, the whole muſt be avoided. If the 
== legal forms which have been gone through may ſtand without 
injury to the children, there is no reaſon why that part of the 


(a) Dong l. 730. (5) Ante, 3 v. 765. : 
tranſaction 
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to the purchaſer: and it cannot be contended that, if at a time 
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tranſaction ſhould not have its due operation, and be ſeparated 
from the ſubſequent acts which are infected by the fraud, 
and operate againſt the children. 'This will depend firſt upon 
the validity of the deed of revocation. The power of revoca. 
tion is not by the terms of the ſettlement required to be executed 
by the ſame deed as the power of appointment and conveyance 


ſubſequent to the revocation the purchaſe-money had been pro- 
perly applied, the conveyance to Martin, if properly executed, 
would not have been good. If that be ſo, the validity of the 
revocation cannot depend on the ſubſequent tranſaction, and 
be valid or not according to the proper or improper application 
of the money afterwardz, By the general rule of law every 
deed takes effect from its delivery; and if the parties intend 
that it ſhall not operate until the perſormance of ſome condition 
or the happening of ſome event, the proper and only means cf 


** 
x 


eſfecting this is to deliver the deed as an eſcrow. Degory v. Ree, Mi | 
1 Lean. 15 2. Now if the revocation were good, there could be . 
no eſtate remaining in the children. Again, the conveyance to 
Martin was alſo good, for the children were not injured by that; £ 0 
and it was made purſuant to legal forms. The next conſideration 5, 
was the application of the purchaſe-money ; and there it was & t 
that the fraud began: for the parents had a right to ſel. the 5 a 
eſtate under the power of revocation ; but they had no right to 
apply the purchaſe-money to their own uſe. What the children Wt 
then have to complain of is not that they have loſt the and, but & F 
the money which aroſe from the ſale of it: and their remed) f 
is in equity againſt the repreſentatives of Martin, who, being 
a purchaſer with notice of their claims through the fraud of his 1 
agent Cruttenden, muſt make good again the purchaſe-meney, ; 
to the application of which he was bound originally to have 
attended, and the eſtate will perhaps remain liable in his , 
hands as a ſecurity for the amount : but a court of equity would 10 
not overturn the legal title acquired by him. This is the mode : 
of adminiſtering relief conſtantly purſued in ſimilar caſes. If : 
an eſtate be fold charged with an incumbrance of which the : 
purchaſer has notice, but neglects to look to the application of ſo A 
much of the purchaſe- money; upon a bill filed for relief on th! iq 
part of the perſon who had the lien, the Court of Chancery would | A 
not overturn the conveyance in iato, but they would ſtill hol mt 


the eſtate anſwerable for that ſum. Or ſuppoſe the charge wer 


to the full value of the eſtate, ſtil] the conveyance would not be 
l void 
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void at law, but the purchaſer would be liable to pay over again 


the whole purchaſe-money to the perſon beneficially entitled, 
The ſame rule applies cqually to the preſent caſe : fraud does 
not vitiate, by relation back, more of a tranſaction at law than 
is ſoſficient to do juſtice to the party injured. If a truſtee 
to preſerve contingent remainders, convey to a purchaſer 
with notice, the /ega/ eſtate is thereby conveyed ; but a court of 
equity will conſider the purchaſer as taking the land ſubject to 
the try/t; as was held in the caſe of Manſell v. Manſell (a), and 
Pye v. Gorge (6). Now, in thoſe caſes, if the fraud had vitiated 
the whole tranſaction, the Court of Chancery would have ſent 
the queſtion to be tried at law : whereas, on the contrary, the 
purchaſer was decreed to join in the conveyance, which aſſirmed 
his legal title. And beſides, the children here have their remedy 
at law againſt the executors of Martin. But, upon the finding 
of the facts in the ſpecial verdict, ſome part of this tranſaction 
ſtands perſcAly clear even of implied fraud on the part of 
Martin, For it is expreſsly ſtated that Martin had perſenally no 
intentien to defraud the children. And as it further appears that the 
contract for the purchaſe was made between Martin and Richard 
Willis, without the intervention of Cruttenden, that part of the 
tranſaction ſtands free from fraud ; and the fraud can only 
attach upon the miſapplication of the purchaſe-money, for 
which the remedy of the children is in equity againſt the execu- 
tors of Martin. Fourthly, If it appear that the legal and formal 
part of the tranſaction may be ſeparated from the ſubſequent 
ſraud, and that the deed of revocation was good taken ſimply by 
itſelf; it follows that the /ega/ title is in the defendants, under 
which they may protect themſelves in a court of law. That de- 
pends on the queſtion, in whom the legal eſtate was after the 


dced of revocation. The effect of the Statute of Uſes in this caſe 


Vas to execute all the uſes in , and to leave in the releaſees no 


eſtate but that /ciz7i//a juris or poſſibility which might be ſuſſ- 
cient to ſerve the new uſes when they might ariſe, but not ſuf- 
ficient to ſupport the contingent remainders. Chudlcigh's caſe, 
1 Co. 120. If there were no uſe in e//e at the time of the deter- 
mination of the eſtate of Millis and his wife, the conſequence is 
that no eſlate could be executed in the children, and the limita- 


i tion to them muſt fail for want of a pricr eſtate to ſupport it, 
Ws vileſs the words directing Bracebridge and Robert Willis to 


convey the eſtate to a purchaſer neceſſarily imply that the eſtate 


: (a) 2 P. Wis. 678. (3) 1 P. Nu.. 128. n 
mu 


Mai TiN» 


62 
1790. 


CASES in MICHAELMAS TERM 


mult be veſted in them ſor that purpoſe, and unleſs that eſtate 


— Mill ſupport the contingent uſes. But no eſtate can be im. 


Dor 


againſt 
Maz Tix. 


plied in the truſtees, except on a ſuppoſition of a regular valid 
revocation of the uſes limited by the ſettlement. For there 
could be no eſtate in the truſtees but as a new ſpringing uſe tg 
ariſe on the revocation, and not from any 7ortious ad of Willi, 
and his wife, conveying a greater eſtate than by law they 
could, and deſtroying that eſtate out of which the uſes were to 
ariſe, As in Chudlcigh's caſe (a), it was agreed that the feoſſ- 
ment made by the fecoffees deveſted all the eſtates and the future 
uſes alſo; and then the new eſtate could not be ſubject to the 
ancient uſcs which ariſe out of the ancient eſtate deveſted by the 
feolfment, Here the ſettlement reſerved a power of revocation 
to Willis and his wife ; and the direction to the truſtees to con- 
vey was in eſfect giving them a power of appointment which 
might be very well reſerved to them without implying any eſtate 
in them, as a power ſimply collateral ; the purchaſer would then 
be in under Willis and his wife, and not under the truſtees; 


as in the caſe put in Digge's cafe (Y), where if executors or ſeof- 


fees, who have power by the will of ceftui que uſe to ſell the 
uſe, make a feoffment of the land to the former uſe, yet 
they may fell the uſe; for the ſame uſe, which was deviſe to 
be ſold, remains untouched by the feoffment; and after the ſale 
the vendee ſhall be in by the deviſor, and not by the feoffees, 
Their authority is like the caſe put in Co. Litt. 265, b, where 
Lord Coke, treating of the difference between a power or an au- 
thority, and a ;ight, and between powers and authorities them- 
ſelves, as to the firſt, ſays, that if a man by his laſt will deviſe 
that his executors ſhall ſell his land, and they releaſe all their 
right and title in the land to the heir, this is void; for they hare 
neither right nor title to the land, but only a bare authority, 
And fo it is if cu que uſe had deviſed that his feoffees ſhould 


have ſold the land. And, as to the ſecond, he fays, that there Bt 


is a diverſity between ſuch powers or authorities as are only to 
the uſe of a ſtranger, and not for the benefit of the releaſor, and 
one that is for his benefit, as in theſe uſual powers of revocation 
when the feoffor, Qc. hath a power to alter, change, determine, 
or revoke, the uſes intended for his benefit, he may releaſe. And 
ſuch power as this is inſtanced by Lord Hale in Edward: ), 
Slater (e), where he ſays powers to raiſe eſtates are either ſimplſ 
Collateral, (as where a party who has ſuch power has not, not 
erer had, any eſtate in the land; as where ſuch power is reſc.ve 


(a) 1 0. 135. 4. (6) Ibid. 173, 4+ (c) Hard. 41 5. 
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to a ſtranger 3 and there it cannot be deſtroyed by him, becauſe it 
is no more than a bare nomination,) or not ſimply collateral, If the 
former were the caſe here, the words of the ſettlement may be 
fully ſatisfied without any eſtate being implied in the truſtees, 
which can only be done from necellity, in order to fatisfy and 
effectuate the ſettlement. But even ſuppoſing that after the re- 
vocation the legal eſtate were in the truſtees, then it became the 
caſe of an infant truſtee under the act, and all the formal re- 
quifites being complied with, the legal eſtate paſſed to the de- 
fendants* anceſtor, And it is not neceſſary to conſider now how 
far the Court of Chancery were impoſed upon, or how far they 
may hold the defendants liable to the truſts under the deed of 
ſettlement z for all thoſe conſiderations will be properly inquired 
into before that Court, who will take care to give ſuch effectual 
relief as may protect the intereſts of the children, It is enough 
upon the preſent occaſion to ſay, that all the legal and formal 
ſteps directed to be taken by the ſtatute were complied with. 
Again the ſame conſequence follows if the infant be conſidered 
as a truſtee at common law; for it was held in Zouch d. Abbot 
r. Parſons (a), that a conveyance by an infant is not abſolutely 
void, but only voidable : and no act is here ſtated to have been 
done by him in order to avoid it; till which the legal eſtate is 
in the vendee. But even ſuppoſing this not to be the caſe 
either of an infant truſtee under the ſtatute of Ann, or of a 
truſtee at common law, and that the legal eſtate remained in 
the truſtees, ſtill the leſſor of the plaintiffs cannot recover, in- 
aſmuch as there is no demiſe on the record from the infant 
truſtee, and this is not ſuch a caſe of a plain equity as will enable 
the celui que truſt to recover in ejectment. 

Lord Kexron, Ch. ].—The principal queſtion in this caſe is, 
Whether the remainders to the children of Robert and Bethia 
Willis were veſted or contingent ? if the latter, it cannot be diſ- 
puted but that the deſtruction of the particular eſtate on which 
they depended, before they became veſted, would deſtroy them. 
One argument which has been uſed is, that the eſtate limited 
to the truſtees was an uſe executed in them, for that otherwiſe 
the eſtate limited to the wife for her ſole and ſeparate uſe would 
not be ſecured to her, but would be under the huſband's con- 


wol. But in anſwer to that it is ſufficient to obſerve, that it is 
limited to the truſtees, without ſaying © to and 7o the uſe of the 
= truſtees,” If none of the limitations of the ſettlement could 
Poſfibiy take effect without this conſtruction, I ſhould be in- 


(a) 3 Burr, 1794. 
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clined ſo to decide it; as was done ſome years ago in a caſe in 
the Houſe of Lords. But that is not the caſe here; for this 
eſtate was limited to Bethia Willis and to her heirs until the mar- 
riage ſhould be ſolemnized; it was therefore intended that the 
legal eſtate ſhould not be taken out of her unleſs the marriage 
took effect. Beſides the Court of Chancery would conſider the 
huſband, if it veſted in him, a truſtee for the wife, ſo that ſhe. 
might have all the benefit intended by the marriage ſettlement, 
If the remainders to the children of R. and B. Willis were con- 
tingent, the objection made by, the defendants, that the con- 
veyance by Willis and his wife and the fine, by deſtroying the 
particular eſtate before they veſted, alſo deltroyed thoſe remain. 
ders, muſt prevail; for it is too late, as the law now ſands, to ſay 
that ſuch is not the eſtabliſhed doctrine of contingent remain- 
ders. This doctrine indeed involves in it difficulties which have 
been frequently felt by wife and able lawyers, who have wiſhed 
to break through the rule : but they have been deterred from the 
attempt by a conſideration of the conſequences that might poſ- 
fibly enſue. There are two inſtances, it is true, where the law is 
otherwiſe; in equitable eſtates, where the contingent remainders 
are not deſtroyed, becauſe the eſtate is veſted in truſtees to pre- 
ſerre the contingent remainders; and in copyholds, where the 
eſtate in the lord of the manor will ſupport all the remainders: 
but in the caſe of frechold eſtates of inheritance, the rule is ſo 
eſtabliſhed that it is not now to be ſhaken. On the firſt queſtion 
ia this caſe our judgment mult depend on the authorities cited; 
the three leading of which are Lovie's caſe, Walpole v. Lord 
Conway, and Cunningham v. AMecody. Ot the firſt, inſerted in 
Rolle's Abridement, which was publiſhed under the inſpee- 
tion of Sir M. Hale, it is ſufficient to ſay, that it was held in a 
caſe circumſtanced like the preſent, that the remainder was con- 
tingent. This was alſo adopted in a great meaſure by Lord 
Hardiwicke, in Walpole v. Lord Conway. But I am happy to find 
that, in the laſt of thoſe caſes, Cunningham v. Moody, where the 
ſame point aroſe, and where Lord Hardwicke had an opportunity 
of reconſidering this queſtion more ſully and at a time of life 
when his judgment was more mature, that great Judge deter- 
mined differently. And I cannot find any /u)/tantial diſtinction 
between that caſe and the preſent. There Lord Hardwick (after 
ſaying that the fee was not in abeyance) added, © nor does the 
« power of appointment make any alteration therein ; for the 
* only effect thereof is that the fee which was veſted was thereby. 

9 | & ſubject 
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* ſubject to be deveſted if the whole were appointed,” Now in 
this caſe the limitations to the children were firſt ſubject to a 
power of appointment, but for want of ſuch appointment to the 
children in fee (I ſay in fee, as I ſhall ſhew in the courſe of my 
opinion), And whether the limitations precede or follow the 
power of appointment, it makes no difference. The object of the 
parties here was to make the whole eſtate ſubject to the power and 
will of the parents, according to the ſituation and exigencies of 
the family. I therefore ſay, in the words of Lord Hardwicke in 
Cunningham v. Moody, that the fee was veſted in the children, 
ſubject however to be deveſted by the execution of the power of 
appointment. The opinion of Lord Hardwicke in the latter caſe 
is peculiarly deſerving of attention, becauſe when it was diſ- 
cuſſed, the former one of Walpole v. Lord Conway, where he had 
intimated a different opinion, was ſtrongly preſſed upon him, and 
becauſe too he decided the laſt caſe at a time when he had the 
aſſiſtance of ſome of the moſt eminent lawyers who ever attended 
the bar of that court. I cannot therefore forbear thinking that, 
on the authority of that caſe, we ought to decide that the re- 
mainders to the children were veſted, ſubje& nevertheleſs to be 
deveſted by the parents executing the power of appointment. No 
appointment has been made; and therefore at the time when 


the acts ſtated in the verdict were done by the parents in oppo- | 


ſition to the intereſts of their children, the limitations to the chil- 
dren were not deſtroy2d, This deciſion puts an end to this cauſe 
as far as reſpeQs all the children but one: but it has been con- 
tended that they only took eſtates for life, and that, one being 
fince dead, the reverſion in fee of the parents immediately came 
into poſſeſſion. And that brings me to the next queſtion, whe- 
ther the children took eſtates for life or in fee, which ariſes on 
theſe words; „ and for want of ſuch appointment, then to the 
« ule of all and every the child or children, equally, ſhare and 
* ſhare alike, to hold the ſame, if more than one, as tenants in 
common, and not as joint-tenants, and if but one child, then 
to ſuch only child, his or her heirs or afligns for ever.” And 
the queſtion is, whether the words © his or her heirs” may not 
vith propriety, and ought not, conſidering the whole ſettlement 
and the manifeſt intention of the parties, to act as words of li- 
mitation on all the preceding words in the ſentence; I cannot 
bring myſelf to doubt but that they may, By putting the ſtops, 
or uſing the parentheſis, as pointed out by the plaintiff's counſel, 
it becomes perfectly clear. And we know that no ſtops are ever 
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1790. inſerted in acts of parliament, or in deeds ; but the courts of law, 
in conſtruing them, muſt read them with ſuch ſtops as will give 
— effect to the whole: if then we uſe the points ſuggeſted by the 
MazTIN counſel, the clauſe will read thus, © to the uſe of all and every the 
c child or children, equally, ſhare and ſhare alike, his or her heirg 

« or aſſigns for ever.” If this had been like the caſe of Hay v. 

Lord Coventry(a), we might have lamented that the parties had 

not inſerted words of inheritance to carry their probable intent 

into execution, but we could not have ſupplied them. But in 

this caſe there are words of inheritance ; and I think we ſhould 

defeat the manifeſt intention of the parties, and the object of 

the ſettlement, which was to give the children eſtates of inherit- 


ance, were we not to read this part of it in the manner contended 


for by the plaintiff's counſel, 

Then it has been argued, that the rights of the children, what. 
ever they were, were ſubject to the power of revocation by the pa- 
rents; and that the deed of revocation, ſtanding per /e, and takeh 
ſeparately from the conveyance to Martin, defeated their rights: 
but I am moſt clearly of opinion, taking the whole of the power 
together, that that deed was no legal revocation. They had only 
a power to revoke an condition of re- inveſting the money in the 
purchaſe cf another eſtate for the benefit of their children. And 
it would be ſtrange to ſav, that any interval might happen be- 
tween the ſale and purchaſe of that other eſtate; it was all tobe 
conſidered as one deed and one act. And though the purchaſe. 
money need not have been re-inveſted immediately, yet it was 
to lic in the hands of the truſtees in the mean time until a pro- 
per opportunity ſhould offer of ſo re- inveſting it. But it is ſaid, 
that the tranſaction as far as Martin was concerned was fair and 
honourable, and that the fraud only conſiſts in the miſappli- 
cation of the purchaſe-money : but, without imputing any fraud 
to Martin, and indeed it is negatived by the verdict, the maxim, 
that the principal is civilly reſponſible for the acts of his agent, 
univerſally prevails both in courts of law and equity; and there- 
fore, whatever miſconduct and fraud are imputed to Cruttenden 
by the verdict, it muſt affect his principal, Martin. Now the 
conduct of Cruttenden in this tranſaction is too infamous to be 
ſtated. Nothing can be clearer than that this was not a caſe within 
the ſtatute of Anne. At preſent we are not called upon to decide 
what was the effect of what was done by the Lord Chancellor, 
or how far we, ſitting in a court of law, can inveſtigate what was 


(a) Ante, 3 vol. 33. 
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done there; ſor this caſe does not depend upon that inquiry; the 1790. 
ſubſequent proceedings put it out of all doubt. We muſt . 
member that the power of revocation was reſtrained /o as that 
the purchaſe-money ſhould be paid into the hands of the truſtees, ManTing 
(and not into the hands of R. and B. Willis,) and by them laid out 
and inveſted in the purchaſe of other frechold eſtates; the whole 
therefore was conſidered as one tranſaction. Now in order to 
comply with this requiſition, that was done in point of form, but 
not in ſubſtance; for it is expreſsly ſtated in the verdict that the 
draft was delivered by Cruttenden for form's ſake to R. and M. 
Willis, and by them to R. Willis, the infant truſtee, for form's ſabe, 
and then taken from him who ought to have applied it, and put 
into the hands of that very perſon of whom the ſettlors were 
jealous, and to whom they had expreſsly directed that it ſhould 
not be paid; and in truth it never was applied to the purpoſes 
of the ſettlement. This then was a groſs rank fraud, which con- 
taminates the whole tranſaction, and renders it abſolutely void, as 
well in a court of law as in a court of equity. Therefore the 
leſſors of the plaintiff are entitled to recover to the full extent. 
A$SHHURST, J.— The general queſtion on the whole of this caſe 
is, whether the perſons conveying had a right to convey the eſtate 
in queſtion ; for if not, however fair the tranſaction may have 
been on the part of the purchaſer, the defendants cannot retain, 
but the legal title muſt prevail, without conſidering the hard- 
ſhip of their caſe, In order to determine this, the firſt confi. 
deration is, whether the leſſors of the plaintiff had a veſted in- 
tereſt, and what was the quantum of that intereſt ; and, ſecondly, 
whether any acts have been done to deveſt them of that intereſt. 
As to the firſt, I am of opinion that the limitations to the children 
were veffed. The authorities on this point cannot indeed be 
reconciled : L. Lovie's caſe is rather againſt this opinion; but 
the lateſt authority, that of Cunningham v. Moody, which ap- 
pears to have been very well conſidered by Lord Hardwicke, 
leems deciſive. The facts in that caſe do not materially differ 
from thoſe in the preſent; and the principle of it is immedi- 
ately applicable. Then the limitations to the children became 
veſted on their birth, ſubje however to be deveſted by the ap- 
pointment. As to the quantum of eſtate which thoſe children 
took; I think they took @ fee; for it is doing no great violence 
to the conſtruction of the limitation to them to ſay, that the 
words * his or hey heirs, or aſſigns, for ever” apply to the words 
in the former branch of the clauſe, by leaving the intervening 
F 2 words 
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words in a parentheſis. With reſpect to the ſecond queſtion, 
whether their intereſts were deveſted by the acts ſtated in the 
verdict; that could only be done by a due execution of the power 
of revocation; a bad execution has no operation whatever, 
Now I conſider this power not an alſelute but a conditional one 
for it is /o as that the purchaſe-money be paid into the hands 
of the truſtees, and not into the hands of R. and B. Willis, and 
be laid out in the purchaſe of other lands. Two conditions 
were therefore annexed to the execution of the power; the one 
that the money be paid into the hands of the truſtees, the other 
that it be laid out in the purchaſe of other lands and ſettled to 
the ſame uſes, Now neither of thoſe has been complied with; 
and conſequently the deed of revocation is a mere nullity, and 
does not deveſt the eſtates limited to the children. If we were 
to enter into the queſtion of fraud ; to be ſure a more groſs and 
infamous fraud never appcared on the records of the Court than 
that which was practiſed by the agent of the purchaſer, and for 
which the principle is reſponſible 3 but the determination of the 
two firſt points renders this inquiry unneceſſary, 

BuLLER, J.— This caſe has been ſo fully diſcuſſed both on the 
bench and at the bar, that I will content myſelf with ſtating the 
general grounds of my opinion. On the queſtion relative to the 
power of revocation, little remains to be faid : that the revo- 
cation was fraudulent 1s clear for the reafons given by my Lord. 
It was the object of the ſettlors to ſettle the money, arr̃fing from 
the ſale of the eſtate, on other eſtates to the fame uſes, if it could 
be done with advantage. The power of revocation was con- 
duional only; the money was to be paid into the hands of the 
truſtces on condition and ſor the expreſs purpoſe of thus fettling 


it: but, that condition not having been complied with, the deed 


of revocation is void. 

With reſpect to the fir!t and principal queſtion; the argument 
on the part of the defendants, as far as authorities are con. 
cerned, reſts on IL. Levi's caſe, and on that of H”alpole v. Lord 
Conway. But what was ſaid by Lord Cale in the former caſe 
certainly did not apply to the point before the Court; the queſ- 
tion there aroſe on the will only; and nothing was ſaid either in 
argument or by any other of the judges on the conſtruction of 


the deed. The fame caſe is alſo reported in Mar 772; where 


it appears that the remainder under the will was contingent, 
becauſe it could not ariſe unleſs the eldeſt ſon died without 


iſſue, and there was 4% an alienation. Therefore I think it did 
not 
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not occur to Lord Cate that a remainder, when once veſted, 
could be afterwards deveſted by the execution of the power. If 
there were no authority againſt this caſe, I could not have made 
up my mind to agree to it: but his opinion has been fince con- 
troverted in other caſes. In 2 Lord Raym. 1150. Mr. J. Powell, 
ſpeaking of L. Lovie's caſe, ſaid, © Though it was a doubt in 
« [,, Lovie's caſe, whether a remainder could be limited after a 
« contingent fee, yet it is none now. And thereſore if a fee-fam- 
« ple be limited to ſuch perſons as A. ſhall appoint by his will, 
« remainder over, that is a good remainder veſted till the ap- 
« pointment.” Now the inſtance there put is ditectly this caſe; 
and if the limitations to the children were veſted on the birth 
of a ſon, nothing has ſince happened to deveſt them. The 
defendants! counſel have rather hinted at, than infiſted on, a 
difference between this caſe and that pur by one of the plaintift's 
counſel, of a remainder to the firſt and other ſons of A. with a 
remainder to the firſt and other ſons of B. his brother, where, 
on the birth of B. 's ſon before A. had any ſon, the remainder 
would veſt in the former, ſubject to be deveſted on the birth of a 
ſon of A.: but I ſee no diſtinion; for when a child of Roberz 
and Bethia Willis was born, the limitation was veſted in him 
exactly in the ſame manner as if the limitation had been to 
their firſt and other ſons. If there had been no power of ap- 

intment, the limitation to the children would have veſted on 
the birth of a child: that was the point decided in Lewis Bowles's 
caſe. Then ſuppoſe the limitation to the children had been fe/- 
lowed by a proviſo containing a power of appointment, that would 
not have varied the caſe: if fo, what difference is there, either in 
reaſon or in law, whether the power of appointment be inſerted 
in one part of the inſtrument or the other? The Court muſt 
conſider the ch deed together in order to collect the inten- 
tion of the parties. As to the quantum of intereſt which the 
children took, that queſtion alſo ſeems equally clear. Suppoſe 
the limitation were to “ all and every the children, and his or 
ber heirs and aſſigns for ever ;” that would not be grammati- 
cally written, but, the intention of the parties being manifeſt, 
the Court mult read it thus, his, her, or their heirs and aſſigns 
for erer. This queſtion ariſes on a family ſettlement, which 
was made for the benefit of all the children of the marriage; 
and in order to give effect to the intention of the parties, we 


may leaye the intervening words in a parentheſis, by which 
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means the word © heirs” will have relation to the words in the 

former part of the ſentence. 
Grose, ].—If my brother Buller found the caſe ſo much 
exhauſted as to make it unneceſſary for him to go fully into 
every part of it, much leſs neceſſary is it for me to do fo, The 
firſt conſiderable queſtion is, whether the remainder to the 
children, which was certainly contingent in its creation, did or 
did not become veſted in the children as they came in eſe. I 
confeſs 1 was at firſt forcibly ſtruck with L. Lovie's caſe, and 
Walpole v. Lord Conway, as alſo with the common definition of 
a contingent remainder. But I think that the rule laid down 
in Cunningham v. Moody is the beſt and wiſeſt conſtruction; 
and there the rule is that a remainder may veſt, liable to be 
« deveſted by the execution of a power of appointment.” The 
ground of it is, that the Courts will never ſuffer the fee to be 
in abeyance but from neceſſity. And I am the more inclined 
to adopt this rule, as being the moſt likely to give effect to the 
intention of the parties; which the contrary doctrine would 
probably defeat. Therefore I think that on the birth of the 
children the limitations to them became veſted: and as to the 
quantum of eſtate which they took, I have not a particle of 
doubt. By reading the words in the mode adopted by the 
Court, all the difficulty is removed. With reſpect to the exe. 
cution of the power of revocation; I cannot read i without 
ſeeing what was the plain intention of the parties to the ſet. 
tlement, It was to enable the huſband and wife to revoke the 
former uſes, and the truſtees to ſell the eſtate, / as that the 
money ſhould be paid to the truſtees, and be by them applied 
in the purchaſe of other eſtates to the ſame uſes, This then I 
conſider only a partial power of revocation, which was given to 
them only for the purpoſe of eſſectuating the other part of the 
power, that of inveſting the money in other lands more bene- 
ficially for the children; and the whole muſt be taken together, 
It is admitted that ſome part of the tranſaction was fraudulent: 
but it is argued that the different parts of the tranſaction may 
be conſidered ſeparately from the reſt, and that the fraud con- 
fiſts, not in the revocation, but in the ſubſequent miſapplication 
of the money. But I think that the fraud was in the conveyance, 
which was made with an intent not to apply the money as di- 
rected by the ſettlement, but to pay it into Willis's hands. This 
was merely à conditional power, which muſt be confidered 
14 altogether; 
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altogether; and no part of the execution of it can be good, unleſs 


hole be ſo. 
the whole Judgment ſor the plaintiff (a). 


(a) Doe d. Tanner v. Dorwall, poſt, 5 vol. 318. 


The KING agæinſt The Inhabitants of YaRPoOLE. 


WO juſtices removed a pauper from Leominſter to Yar- 
pole, who appealed to the Seſſions, at which fifteen magiſ- 

trates were preſent; eight of them were for confirming, ſeven 
for quaſhing it: but it was objected that, as three of thoſe 
eight were rated at Leominſter, they were intereſted and ought 
not to vote; they however perſiſted, and the order was confirmed, 
ſubject to the opinion of this Court, on a caſe reſerving that 
queſtion. The orders having been removed here by certiorari, 
2 rule was obtained on a former day to ſhew cauſe why the 
original order of two juſtices, and alſo the order of Seſſions con- 
ſirming it, ſhould not be quaſhed. 

Bearcreft now admitted that the order of Seſſions could not be 
ſupported (a): on which 

Erſtine defired that the rule might be made abſolute. But 

Lord Kenyon, Ch. J. ſaid, that could not be done, as no 
judgment for quaſhing the original order was entered on the 
rolls of the ſeſſions. If the Court of Seſſions had guaſbed, inſtead 
of confirming, the original order, there could have been no 
difficulty now. But the parties cannot came here per /altum ; 
and, as no judgment for quaſhing the order of juſtices was 
given at the ſeſſions, we, as a court of error, cannot do what 
the Court below ſhould have done. We muſt make that part 
of the rule abſolute, which has for its object the quaſhing of 
the order of Seſſions, and direct the juſtices below to enter a 
continuance to the next ſeſſions, (which appears to be necefſa 
from a caſe in 2 Str. (5),) when they may decide it. And 
Die Court ordered this accordingly. 
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Saturday, 


New. 20th, 


On an ap- 
peal to the 
Sc ſſions a- 
gainit an or- 
der of remo- 
val, thoſe 
juſtices, 
who ate ra- 
tech tothe e- 
lief of the 
poor in ei- 
ther ot the 
contending 
pariſhes, 
cannot vote. 
If anorder of 
removal be 
contirmed 
on an appeal 
and it be 
afterwards 
determined 
(on a queſ- 
tion reſerved 
for the opi- 
nion ot this 
Court) that 
ſo many of 
the juſtices 
at the ſeſ- 
ſions were 
diſabled to 
vote as to 
reduce the 
rumber toa 
minority, 
this Court 
will not 
quaſh the 


original or- 


der, but will 
fend the caſe 
back to the 


Seſſions direfting them to enter a continuance to the next ſeſſions in order that they may quaſh it. 


(a) Vid. 16 Geo. 2. c. 18. |. 3. 
(. Qu. If the caſe of &. v. Polſed were the cafe alluded to in 2 Hr. 1263, 


Hogsown againſt Topp. 


HIS was an action on the caſe by one commoner againſt 
another for ſurcharging the common. At the trial at 
the laſt Durham aſſizes before Thomſon, Baron, the plaintiff 


Satur day, 
Nov. 20th. 


One com- 
moner, Who 
has ſur- 
charged, 
may never- 


the leſs maintain an action againſt another for ſurcharging the common, 
proved 
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proved the fact of tlie defendant's having ſurcharged: but it ap- 
pearing that the plaintiff had alſo ſurcharged to a greater amount 
than the defendant, the plaintiff was nonſuited. 

On a former day in this term a rule was obtained to ſhew 
cauſe why the nonſuit ſhould not be ſet aſide, and a new trial 
granted, becauſe one tort could not be ſet off againlt another; 
againſt which 

Coclell Serjt. and S. Heyword, now ſhewed cauſe. This being 
an action on the caſe, the plaintiff muſt prove that he ſuſtained 
afTual damage; per De Grey, Ch. J- in Wells v. Watling (a). The 
gilt of this aQion is the injurious conſequence to the plaintiff, by 
the defendant's ſurcharging the common: like an action on 
the caſe for diverting a watercourſe; but here the evidence 
negatived any idea of damage to the plaintiff, as it appeared that 
be had derived even a greater benefit from the common than he 
was entitled to, by depaſturing a greater number of cattle than 
that allowed him. And therefore this is not like the caſe of Well 
v. Watling, for there it appeared that the plaintiff had not put any 
cattle at all on the common, which he was probably prevented 
doing by the common being already ſurcharged : and in that caſe 
Blackflone, J. hinted that a ſmall injury would not give a ground 
of action, but that it muſt be an exorbitant ſurcharge. And in 
Marys's caſe (6) Lord Coke ſaid, . The lord of the foil may 

maintain an action for treſpaſs done in a waſte or common, as 

an immediate treſpaſs to him, be it greater or leſs; but the com- 
moner ſhall not have an action but by conſequence, namely, if the 
treſpaſs be ſuch per quad proficuum communie ſue, Ec. amiſit, 
or that he could not have his common in ſo beneficial a man- 
ner as he had before,” The ſame doctrine is alſo laid down in 
Crogate v. Morris (c), where it was ſaid, * if the commoner may 
% have his common, although another take away part of my 
« common, yet no action lieth.“ The ſame principle was recog · 
nized in Moolton v. Salter (d); where it is ſaid, ** that a commoner 
%% without a particular damage could not diſtrain the beaſts of a 
« ſtranger any more than bring an action upon the caſe,” That this 
plaintiff caunot maintain his action alſo appears from conſidering 
the nature of the old remedy, in the room of which this action 
on the caſe was introduced, as was ſtated by Lord Ch. J. De Grey 
in Atkinſon v. Teaſdale (e). Formerly the commoner, who was 
aggrieved, ſued out a writ of admeaſurement of paſture, and by 


(a) 2 B. Rep. 1234. (5) 9 Rep. 113. (c) 1 Seel. 197. 
4) 3 Lev. 164% (e) 3 Hi. 82. 
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that ſuit all the commoners, including the plaintiff himſelf, were 1790. 


admeaſured, It appears therefore from the nature of that ſuit 
that the plaintiff, who had enjoyed a greater portion of common 
than he was entitled to, could have no cauſe of action; and this 
action upon the caſe, which was introduced as a more eaſy and 
ſpeedy remedy to the plaintiff, cannot give him greater privileges 
than the old remedy. 

Law, Chambre, and Park, in ſupport of the rule, were ſlopped 
by the Court. 

BULLER, J. (a) —It does not ſeem to me that the plaintiff has 
ſuſtained any very ſerious injury: but the queſtion here is 


"whether or not the plaintiff be entitled to a verdict; the queſtion 


relating to the damages is for the conſideration of the jury. It 
has been ſaid by one of the counſel that the plaintiff muſt prove 
a ſcrisus injury, relying on the words of Mr. J. Black/one in the 
caſe cited. But the expreſſion uſed by that judge does not 
warrant ſuch a conſtruction ; for it muſt be taken with a re- 
ference to the caſe then before him, in which the plaintiff did 
not appear to have been much injured, for it did not appear 
that he was poſſeſſed of a ſingle beaſt which he could- have 
put on the common. I lay therefore that part of the argument 
out of the queſtion; for a ſmall injury is ſo indefinite in its 
nature, that it affords no rule by which the mind can be guided. 
The only queſtion then is whether any injury has been done 
by the deſendant to the plaintiff. If the defendant had turned 
the ſupernumerary cattle on the common by the licence of 
the lord, I admit that the plaintiff could not have maintained 
this action, becauſe the defendant would not have been a 
wrong-doer : but here he is a wrong-doer, and the plaintiff 
is entitled to an action without proving any ſpecific damage. 
This depends on the form of the declaration, and on what has 
been conſidered as proof of it. The allegation is that the plain- 
tiff could not by reaſon of the defendant's act enjoy his common 
in ſo ample and beneficial a manner as he uſed to do: now 
if the defendant's ſupernumerary cattle had not been on the 
common, the plaintiff's cattle might have eaten every blade of 


| grals which was conſumed by the defendant's ; that therefore is 


an injury to the plaintiff, There is alſo another ground on 
which this action may be ſupported, which is, that the right has 
been injured : and if a commoner cannot bring ſuch an action 
#5 this becauſe his cattle had graſs enough to prevent them from 
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ſtarving, he muſt permit a wrong doer, like the defendant, to 
gain a right by the length of poſſeſſion. This opinion is for. 
tified by what fell from Lord Ch. J. De Grey, in the paſſage 
alluded to, who ſaid that this action was introduced in lieu 
of the old writ of admeaſurement of paſture. By that mode 
of proceeding, if the defendant put more cattle on the com- 
mon than he ought, the plaintiff was entitled to have a cer. 
tain quantity admeaſured to the defendant ; the exce/5 then is 
the injury in theſe caſes. And the plaintiff having alſo ſur. 
charged makes no difference in this action: for one tort cannot 
be ſet off againſt another. Here the plaintiff has proved the 
whole of his declaration, by proving his right to the common, 
and that the defendant put on it more cattle than he had a right 
to do; and whether the plaintiff exceeded his right or not makeg 
no part of the iſſue which the jury were to try. The iflve is 
whether the defendant has been guilty of any wrong, and whe. 
ther the plaintiff has been injured by it in the ſmalleſt degree, 
and I am clearly of opinion that he has, 

GRost, J. -I am not inclined to encourage this action on any 
other ground than that mentioned by my Brother Buller, namely, 
that if A. infringe the right of common of B., it is neceſſary 
that B. ſhould have A.'s right aſcertained ; otherwiſe his wrong« 
ful act would in proceſs of time become evidence of his right, 
If we were not to ſet aſide this nonſuit, it would be holding 
forth this doctrine to the Public; that if one commoner, who 
happened to ſurcharge in a ſmall degree, were injured in his 
right of common, he could not maintain an action againſt 
another who ſurcharged to a much greater degree : but that 
might be productive of the molt miſchievous conſequences to 
all thoſe perſons who have rights of common, But my opinion 
is that it is no objection to a commoner bringing ſuch an action 
as this that he himſelf has ſurcharged the common; though 
each perſon ought to recover damages in proportion to the injury 


which he receives. In practice I never recollect it being made 


a matter of inquiry, as an objection to the action, whether or not 
the plaintiff himſelf had ſurcharged ; which I take for granted 
was becauſe ſuch an inquiry was immaterial. If this plaintiff 
has ſurcharged, he is liable to an action by any other com- 
moner; but that is no objection to his ſuing the defendant, who 
is a wrong-doer; and it does not eſtop the plaintiff from ſhew- 
ing that he is injured. Therefore I am of opinion that the 


rule for ſetting aſide the nonſuit, and for granting a new trial, 
ſhould 
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tould be made abſalute; though it is for the plaintiff's con- 
Gderation whether or not it be worth his while to proceed any 


further . 


Rule abſolute. 


— ———————__ . ———ñßÄ—vꝙ. — 


Der15LEY and Another againſt Cusraxcxk. 


FH. was an action on a covenant in a teaſe for quiet en- 

joymentz and the declaration, after ſtating that the 
defendant's anceſtors granted the leaſe in queſtion, alleged that 
the reverſion came to and vefled in the defendant by aſſignment thereof. 
The defendant pleaded by his guardian that the reverſion did 


not come to and veſt in him modo et forms, as ſtated in the de- 


claration. On the trial at the laſt atſzes at N-rwich before Lord 
Loughborough it appeared that the eſtate deſcended to the de- 
fendant, an infant, as heir at law to the leſſors, his father and 
grandfather ; that a perſon had been employed by the defend- 


ant's mother to receive the rents of the eſtate, which he had 


accordingly done, expreſſing in his receipts that he received the 
rents for the defendant as landlord; and that the mother herſelf 
had received one year's rent, and had given a receipt for the 
ſame to the plaintiffs as tenants to her ſan, mentioning that it was 
received for her ſon's uſe, On this evidence it was objeQed, ſirſt, 
that the receipt of rent was the act of the defendant's mother, 
and could not prove a poſſeſſion in the infant, to ſubjeCt him to 
an action of covenant ; ſecondly, that the evidence ſhewed that 
the reverſion veſted in him by deſcent, and not by aſſignment ; 
and, had the declaration charged defendant as heir, the parol 
would have demurred. And the learned judge, being of opinion 
with the defendant on both objections, nonſuited the plaintiffs. 
A rule having been obtained to ſhew cauſe why the nonſuit 


2 ſnould not be ſet aſide, 


Le Blanc, Serjt. and Joddrell, ſhewed cauſe; inſiſting on the 
brit point that there was no proof of poſſeſſion in the infant, ſo 
as to charge him with this covenant, which run with the land ; 


ſor if the receipts were to be admitted as evidence againſt him, 


that would be to charge him with the acts of other perſons, over 
whom he had no control, There was no proof of any acqui- 
eſcence on the part of the infant himſelf, or even of any perſon 


; ; having authority to bind him: all acts of ownerſhip were proved 
have been done by the mother herſelf, or by her direction, 
1 without any evidence of her being his guardian. And there- 


fore 
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fore even if an allegation that the defendant were aſſignee of the 
reverſion could be ſupported by thewing that it came to hin 
by deſcent, {till it was neceſſary, in order to charge him as ſuch, 
to prove that he was in pofleſhon. But, ſecondly, the plaintif 
precluded himſelf by the form of his declaration from giving 
evidence that the defendant was in by decent; for had the action 
been brought againſt him as heir, he might have prayed the 
parol to demur till he came of full age, in order that he might 
have an opportunity of electing whether he would take the 


eſtate ſubject to the incumbrances or not. But if the plaintif 


can be permitted to give the heirſhip in evidence on this aclion, 
wherein he only charges the defendant as aſſignee, he will be 
enabled to do that indirectly which he could not do directh; 
and deprive the defendant of a privilege to which by Jaw he is 
entitled, namely, that of ſuſpending the proceedings till his full 
age. 
J. Adair, Wozd, and Wilfen, contra. Firſt, no other ſort of 
evidence can be given of the poſſeſſion of an infant than that 
which was produced in the preſent caſe. He muſt from the 
neceſſity of the thing act in general through the agency of others, 
But at ali events this evidence was ſufficient againſt him to be 
left to the jury, there being no contradiction to it whatever, 
Secondly, it was not neceſſary to ſtate preciſely the manne: in 
which the defendant derived title to the premiſes, The plain. 
tiffs cannot be ſuppoſed to be cogniſant of his eftate, It is 1 
general rule that, in pleading title in a defendant, general words 
are ſufficient, where the certainty lies within the defendant's 
own knowledge. Com. Dig. tit. Pleader, c. 26. Coates v. Wats, 
1 Lev. 190. Rider v. Smith, ante, 3 val. 766. Therefore it was 
ſufficient for the plaintiffs to ſtate generally that the eſtate came 
to the defendant by aſſignment ; and that allegation was ſup- 


ported by ſhewing that the defendant by any means had ſuch 


an eſtate upon which the covenant would attach. It has been 
held that a deviſce is an aſſignee in law. 2 Show. 57. Even an 
executor may be charged as aſſignee in reſpect of his poſſeſſion, 
and yet ſuch an objection as the preſent might equally be made 
in that caſe; for it might be ſaid that if he were ſued as exe 
cutor, it would be competent ſor him to plead no aſſets. But 
ſtill he would be liable to be charged in reſpect of his poſſeſſion, 
So here, an action might indeed have been brought againſt the 
defendant as heir, but the plaintiffs were not bound to ſue E 


as ſuch; for if a party take poſſeſſion of an eſtate, and ente! 
into 
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into the receipt of* the rents and profits, he becomes an affignee 1790. 
in law, and liable to be charged as ſuch in reſpect of all cove- 
nants which run with the land. At all events, if the defendant a" 
wiſhed to avail himſelf of his infancy, he ſhould have pleaded Cusrancs. 
it; and by not ſo doing, he has waved his advantage. His ap- 
earing by guardian was not ſufficient z for he was not bound to 
avail himſelf of his infancy, and he might not chooſe ſo to do. 
ASHHURST, J. (a)—As the plaintiffs cannot be ſuppoſed to be 
cogniſant of the defendant's title, it was ſuſſicient for them to 
allege in their declaration that he was 2e aſſignee, without ſnew- 
ing quo jure he was ſuch; it is the common mode of pleading, 
Then the queſtion is, whether the circumſtance of the defend- 
ant's being an infant will vary this caſe; in this ſtage of the 
S cauſe I think it does not. This being an action of covenant, it 
vas not competent to the defcndant to plead his infancy in bar 
to the action; if he had wiſhed to avail himſelf of his infancy, he 
ſhould have pleaded that the eſtate did not come to him by 
aſſignment, but as heir at law, and have prayed the parol to 
demur: but he has waved that advantage; the infancy was not 
pleaded, and it was infiſted on at the trial as a ground of nou- 
ſuit; but that cannot be ſupported. 

BuLLER, J.—The difficulty at the trial ſeems to have ariſen 
from the defendant's counſel having recourſe to a nicety of law, 
which is not frequently heard of in modern practice, and which 
the other fide were not prepared to anſwer: but no authority 
bas been cited to ſhew that the queſtion of parol demurrer can 
W ariſe at N/ Prius. Now it is clear that the defendant's infancy 
in this caſe is not a matter of bar to the action; and the infancy 
was not put in iſſue; it formed no part of the iſſue on this re- 
cord, Then it is ſtrange to ſay that a ſat, which in itſelf is not 
a bar to the action, and which is not put in iſſue at all, ſhall be 
permitted to avail. the defendant at the trial on an iſſue in which 
he has joined, ſo as to form the ground of a nonſuit. If the de- 
fendant had intended to take advantage of his infancy, he 
ſhould have done it before he pleaded ; for it is a dilatory plea, 
and does not go to the merits; it only ſuſpends the proceed- 
ings, I ſee no objection to the plea ſuggeſted by my Brother 
Aſbburſt, ſuppc ſing the deſendant could have taken the advantage of 
his heirſhip on this declaration, which charges him as aſſignee ; 
he might have pleaded that the eſtate came to him as heir at 
law, and that he was an infant, traverſing that it came to him by 


( Abſent Lord Kenyon, Ch. J. 
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1790. allignment : that would indeed be tendering an iſſue in the 
——— words of the declaration on the inducement, but which might 
yoo" be material on a different ground ; if therefore the plaintiff with 
Crorance. that inducement would have joined iſſue on that fact, it would 

have become material to inquire whether or not the defendant 


4 * * * 
1 s a 


were an infant: but as the record not ſtands, it is perſecti indi- 
ferent whether the defendant be an infant or an adult. Then 
the queſtion is, whether, as between adults, there be any ob. £ 
jection ariſing from the evidence to this declaration againſt te 
defendant, charging him as aſſignee, when in fact he was heir. S 
It is ſufficient to prove the ſub/ance of the iſſue, which is in thy 
7 


caſe that the defendant is clothed with ſuch a character ag will 
make him liable on the covenant; and that was ſufficiently 
proved by ſhewing that the eſtate was veited in him. For whe. 
ther he were in poſſeſſion as athgnee, or heir at law, he wa 
equally liable on this covenant ;z and liable on the general alle. 


gation of his being aſſignee. 
GRross, J.— The only queſtion on this record was, whether or 


not the premiſes came to the defendant by aſſignment ; the ob, 
jection was that they deſcended to him as heir; now if he were 
the heir at law, and entered into the premiſes, he was ſuch an 


aſſiguee as makes him liable in this action. 
| Rule abſolute · 


— —— — 


Tefl, BacsHaw againſt BossLEV, Clerk. 
Nov: 23d. 
A bond, DEBT on bond by the ſurviving obligee. The defendant, 


Ons "ogy after craving oyer of the bond and condition, (reciting 
tothepa- that V. Bag ſbaw and F. Bag ſhaw were entitled to the nomina- 


tron 3 
ſentation.to tion of a curate, to ſerve the curacy of the Free Chapel of Worm 


eee hill, in the county of Derby, then become vacant by the death of 
iving, or to 


refien if he the Rev. John Goddard, clerk, late curate there; and that V. and 
ed notre J. Bagſhaw had nominated and appointed the ſaid Georg 


turn to it 


alter notice, Bgſeley to ſupply the ſaid vacancy, and to be curate of the ſaid 
char ig chapel, in order for him the ſaid G. Byſcley to be licenſed thereto 


to commit. 


waſte, Se. by the proper ordinary; and that G. Boſzley had agreed to be con- 


— NS ſtantly and duly reſident at the curacy-houſe there, in and upon 


_ 3 the ſaid curacy, and in default of ſuch reſidence had alſo agreed 
ſucha caſe to refign and deliver up the ſaid curacy and chapel of Worm- 


—— hill into the hands of the proper ordinary, within one month 


8 — . next aſter the requeſt of the ſaid V. and J. Bagſhaw, or cith.! 


fiom the living may be revoked, of 
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of them, Ec. or within one month next after notice in writing 1790. 
'ven to him, or left for him for that purpoſe at the curacy- 
houſe, by the ſaid V. and J. Bag ſhaw, &c. ſo that the ſaid 8 
curacy and chapel might become vacant, and the ſaid V. and J. Boesuar, 
Bag ſhaw, & c. patrons of the ſaid chapel, might preſent thereto 
anew,) which declared that if the obligor did and ſhould, in de- 
fault of ſuch conſtant and due reſidence in and upon the curacy- 
houſe, Cc. within one month next after the requeſt of the ſaid 
obligees, or either of them, Cc. or within one month next after 
notice in writing given to him, or left for him, for that pur- 
poſe at the curacy-houſe, by the obligees, &*c, abſolutely reſign 
and deliver up the ſaid curacy, Oc. into the hands of the proper 
ordinary or guardian of the ſpiritualties for the time being ab- 
ſolutely to accept of ſuch reſignation of the ſaid curacy, &c, 
whereby the ſaid curacy and chapel of Weormhill might become 
vacant, and the obligees, &c. patrons of the ſaid chapel might 
preſent anew to the ſaid curacy and chapel, diſcharged of all 
charges and incumbrances done or ſuffered by the obligor 
and if the obligor did not or ſhould not commit or ſuffer any 
waſte or dilapidations upon the houſes, lands, &c. belonging to 
the ſaid curacy, during the time he ſhould be fo curate of the 
ſaid curacy or chapel, the obligation ſhould be void, &c. Plead- 
ed, Firſt, That he had reſided at the curacy-houſe, c. and that 
he had not committed or ſuffered waſte, Sc.; and, Secondly 
That after his appointment to the curacy, he had a general, 
licence from the obligees to refide elſewhere, & . Replication, 
Firſt, That the defendant voluntarily abſented himſelf from the 
7th April 1790, to the gᷓth April following, and that the plaintiff - 
gave him notice to reſign within one month, fo that he as 
patron might preſent anew, &c. which he had refuſed to do, 
Sc.; and, Secondly, That after the time when the ſuppoſed - 
licence was granted, namely, on the 7th April 1790, the plaintiff 
countermanded and reyoked the ſaid licence, c. that the de- 
fendant abſented himſelf, Sc. and that the plaintiff gave 
notice to, Sc. (as in the former). To both theſe there was a ge- 
neral demurrer, and joinder. es 
Sutton, in ſupport of the demurrer, contended, firſt, that 
the bond itſelf was illegal and void; ſecondly, that the li- 
cence given to reſide elſewhere than on the curacy, being ge- 
neral, could not be revoked. Firſt, The bond is illegal, becauſe 
it placed the incumbent under the undue control of the patron 
aſter the preſentation, and after the relation between them 
had ceaſed, and a new relation had ſprung up between 
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the incumbent and the ordinary, to whom only he owed 
obedience. The right of preſentation in the patron is a public 
truſt, and not a mere private intergſt. The duties of the incum. 
bent are preſcribed by the municipal law and the canons and 
ordinances of the church; and therefore it was not competent to 
the patron to impoſe any private conditions of his own creating, 
beyond thoſe which the civil and eccleſiaſtical law have deemed 
it neceſſary to require. If ſuch a bond taken on a pretentation 
to a parochial living be illegal, this muſt be equally ſo; ſor there 
is no difference between a free chapel and a parochial living az 
to this matter: the only difference is, that the latter is ſubje& 
to the viſitation of the ordinary, and the former to the viſita. 
tion of the chancellor in right of the crown. The jus patronatu; 
is in both caſes the ſame; both of them conſiſting in a right to 
nominate and preſent a fit perſon on the happening of a ya. 
cancy, after which the right of patronage is functus icio till an. 
other vacancy happens, and a new relation ariſes between the 
incumbent and the viſitor. But this 1s an attempt to continue the 
control of the patron over the incumbent after the legal relation 
between them ceaſed; a control not recognized by law, and 
which is calculated to make that, which is an office for life, de- 
pend upon other conditions than thoſe which by law are im- 
poſed; and conſequently it would depreciate the value of the li. 
ing. With reſpect to the reſidence required by the bond, that iscar- 
ried much further than the law requires it; for the ſtat. of Hen, 
8. (a) only impoſes certain penalties much inferior to that im- 
poſed by this bond for non- reſidence. And beſides there may 
be various defences to an action on that ſtatute, as, amougſt 
others, reſidence on another living by diſpenſation; whereas 
there can be no excuſc under this bond, unleſs the licence of the 
patron be ſuch; and further in this caſe the living itſelf is to be- 
come vacant. Again too in this caſe the penalty is to become 


due to the patron in caſe of dilapidations in which he has no ſort 


of intereſt, that being the ſole concern of the ſucceſſor. The 
effe& therefore of this bond is to raiſe to the patron a ſpecial in- 
tereſt in the exccution of a public truſt, which by law he was not 
inveſted with, It is true indeed that it has been thrown out by 
the Judges in ſeveral old cafes that ſuch a bond as this would be 
good, but it was only ſaid arguende; and thoſe authorities hare 
been ſince conſiderably ſhaken by the determination of the 
Houſe of Lords in the caſe of the Biſhop of London v. Ffyrche (b); 
whercin it was held that a general reſignation bond from the 


(2) 21 Hen, 8. c. 13. (6) Dem. Prec. May 1783. 
incumbent 


3 
«{ 
* 
N 
* : 
- 
A 
7 
= 7 
i 
* 
4 
a 
* 
«7 
* 
bus 
x 
4 
7 
2 
J 
&@ # 
* 
* » 
E 
%> 
on 
We 
— 
1 
1 
* 
1 
+ 7 
"9p 
Ls 
Pp 
4 
= 
— 4 
* 


+ Sa. 


1 


» 
Q 2 
. . „ * 
27 2 F . + * 4 - * 
4 - 4 0 


N.. S 


* 
— 
. 


DS 


> T7 4 * wa, F S A - 2 2 7 1 * - 
ISS 72 4 2 Ja 2 48 r o LE 


— 1 3 


In Tut TairTY-FIRST TEAR of GEORGE III. 


incumbent to the patron was void. The Lord Chancellor there 
delivered his opinion that all bonds of this nature were void, 
and that a preſentation or collation ought to be without any con- 
dition whatever. And though moſt of the judges were of a 
diffcrent opinion in that caſe, yet they grounded their opinion 
more upon precedent than upon princip/e; and one of them ſaid, that 
had it been res integra he ſhould have been of a different opinion. 
Now as there can be no doubt but that on principle bonds of 
this deſcription are very impolitic, and as there have been differ- 
ent determinations upon the ſubject, the judges ought rather to 
determine according to reaſon and ſound policy, with which the 
laſt precedent agrees. Secondly, The licenſe to be abſent, mention- 
ed in the pleadings, being general and indefinite, and not qualified 
in point of time or any other circumſtance, entirely deſtroyed 
the penalty, which being once gone cannot be ſet up again by a 
revocation of the licenſe, according to the doQtrine in Dumper 
v. S;zms (a); where it was held, on a proviſo in a leaſe that a 
lef-e and his aſſigns ſhould not alien without licenſe, that, if the 
lor once gave a licenſe for that purpoſe, it was not to be con- 
Gdered as a mere diſpenſation for one alienation, but the con- 
dition was thereby entirely deſtroyed, And this is not like the 
caſe of a ſpecial licenſe for a particular purpoſe, as to go over a 
man's own grounds, or for a particular time, which may be 
revoked at the pleaſure of the party granting it. But even if thig 
licenſe could be revoked, non con/lat that it was ſo; for it is 
only ſtated on the record that there was a mnetice of revocation ; 
and nothing ſhould be preſumed in aid of a forfeiture, 

Chambre, contra, was ſtopped by the Court, 

Lord KExyox, Ch. J.—I cannot bring myſelf to entertain a 
doubt on this caſe, It has been argued that the patro:.'s right 
of preſentation is a mere truſt ; it is ſo to ſome purpoſes, but not 
to all. It is a truſt coupled with an intereſt ; for it is a ſubject 
of conveyance for a valuable conſideration, which is not the caſe 
with a naked truſt, As ſoon as the defendant was preſented to 
the living, he was bound to take upon himſelf all the duties of 
an incumbent ; to reſide on the living, to take upon him the 
cure of ſouls, and to keep the houſe in proper repair. Now this 
bond was only entered into for the purpoſe of ſecuring a per- 
formance of all thoſe duties, which by law, and without the 
bond, he was bound to diſcharg-. I avoid ſaying any thing re- 
ſpecting the caſe of the Biſnop of London v. Ffytche : when that 


(4) Cro. Elia. 813. 
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1799. queſtion comes again before the Houſe of Lords, they will, [ 
have no doubt, review the former deciſion, if it ſhould become 
* 3 neceſſary, It is ſuſſicient for me, in deciding the preſent caſe, 
PozsLEY. to ſay that it cannot be governed by that. For here the plaintiſſ 
does not call for the reſignation of the incumbent, but merely 
for a performance of thoſe duties which in morality, religion, 
and law, he ought to do. I am therefore clearly of opinion that 
a bond for the performance of theſe duties is not illegal. With 
reſpect to the ſecond queltion : it cannot be difputed but that, 
in general, the ſame perſon, who gives, may revoke, alicenſe. In 
the caſe cited indeed where the lefior had given his tenant licenſe 
to aſſign, ſuch licenſe could not in it's nature be revoked : but, 
in a caſe like the preſent, while the licenſe continues to exiſt and 
to have operation, it may be revoked ; and in this reſpect this is 
like a general licenſe to enter another's grounds, which may be 
revoked at any time at the pleaſure of the party who granted it. 
BULLER, J. (a)—lI cannot find any immorality or illegality in 
this bond. It is the duty of an incumbent to reſide on his 
living, and to be regular in the diſcharge of his duty. Now this 
bond requires nothing more; it only requires him to do what 
the law would have compelled him to do without it. As to the 
other point; the caſe cited from Cro. liz; does not apply to the 
. preſent. There the licenſe to aſſign having been once giver, 
there was an end of the proviſo : but here the condition is not 
that the defendant ſhall not be abſent without conſent, but that 
he ſhall not be abſent, and if he be and do not return aſter « 
month's notice, that he ſhall reſign. Then the conſent to be 
abſent for a time does not vary the caſe ; for the defendant waz 
bound to return after a month's notice, 
Grost, J. declared himſelf of the ſame opinion. 
judgment for the plaintiff (5). 
(a) Altun, J. abſent. (4) See Partridge v. Wtiſten, feſt, 5 59. 
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A. Dymock, being ſeiſed in ſee of the premiſes in queſtion, by 
will dated 29th Auguft 1758 deviſed, as follows: “I give and 
« bequeath unto my nephew William Dymeck all that my freehold 
« eſtate that I bought of Mr. King fone ſituate at Alhampton in the 
« county aforeſaid, to hold to him during his natural life, and 
« after his deceaſe to and among ft his iſſue, and in default of iſſue to be 
« divided between my nephew Elias Dymock, and my niece Mary 
« Dymock, and to their heirs and aſſigns for ever.” A. Dymeck the 
deviſor died in 1758; whereupon William the nephew entered 
into the premiſes, and in Michaelmas Term 1759 ſuffered a re- 
covery thereof. In 1761 William married Mary Baker, by 
whom he had one child only, named Ann, who ſurvived, her 
father, and died an infant in June 1770. Wilkam died the 2d 
of September 1769, having deviſed the premiſes to his wife, under 
whom the defendant claims. Elias Dymeck, one of the leſſors of 
the plaintiff, is the Elias mentioned in the will of A. Dymacł. 
Mary Blandford, the other leſſor of the plaintiff, is the daughter 
of Thomas Dymock, the elder brother of M illiam, and as ſuch heir 
at law of A. Dymoct the deviſor, and of Aun the infant daughter 
of William, and alſo heir at law of Mary Dymock the niece of 
Abraham, mentioned in his will, which Mary ſurvived Williams 
and died unmarried, and inteſtate. 

Lens, for the plaintiff, ſaid that two queſtions aroſe ; firſt, what 
eſtate William Dymoeck took under the will of A. Dymock, whe- 
ther for life, or in tail; Secondly, what eſtate his children would 
have taken, whether in tail or in fee; for if the former, Elias and 
Mary Dymock, the deviſees, took veſted remainders in fee aſtet 
that eſtate-tail; if the latter, one of the leſſors of the plaintiff is 
entitled as the heir at law. And he contended that Milliam Dy- 
meck took an ate for life only, and his child an eſtate-tail. It 
mult be admitted, on the authority of King v. Melling (a), and 
other caſes, that William Dymock would have taken an eſtate-tail, 
had the deviſe not been qualified by the words . 4e and amongſt 
his iNue ;” but thoſe words diſtinguiſh the preſent from former 
cales where the deviſee has taken an eſtate-tail. The word 
* amongſt” neceſſarily implies diviſion, and makes it neceſſary 
for all the children to take as purchaſers. Under the words * to 
and amongſt” it has been repeatedly held that each child mult 
take ſome ſubſtantial part, and not nominally only; as in Alex- 
ander v. Alexander (I), and other caſes (c), they have the ſame 


(a) 1 Pertr. 225, 2 Lev. 59. (4) 2 Yer. 640. 
\-) 1 Pers, eb. 1 Bro, Ch, Caf. 450. 
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meaning as “ to all and every.” In Goodright v. Dunham (a), 
where the deviſe was to J. L. for his life, and after his death, 
unto all and every his children equally, and to their heirs, and 
in caſe he dies without iſſue, then over; the queſtion was as to 
the intereſt which the children took. Lord Mansfeld ſaid 
« neither fide thought it could be maintained that Jeffery took 
« an eſtate tail.” It is no objection to this mode of conſtruction 
that it gives a difterent ſenſe to the word © iſſue” in different 
parts of the will, and that “ iſſue“ in the firſt part means * chil. 
* dren,” and in the ſecond © heirs of the body ;” becauſe © iſſue” 
may be a word of limitation or of purchaſe in different wills; 
and, there does not ſeem to be any reaſon why it ſhould not re- 
ceive different interpretations in different parts of one will. The 
ſame objeCtion (if it were any) would equally prevail in thoſe 
caſes where the party under the word “ heirs of the body“ 
takes an eſtate as a purchaſer, and yet takes it with a deſcen, 
dible quality to his iſſue; as in Archer's caſe (b), where, under 
a deviſe to R. Archer for life, and afterwards to the next heir mal: 
of Robert, and to the heirs male of the body of ſuch heir male, the 
remainder to the right heir male of Robert was good; the words 
heir male, being uſed as de/ignatio perſonæ in the firſt inſtance, and 
as words of limitation in the other. So in Fohn de Mandeville's 
caſe (c); * 7. de Mandeville by his wife Roberge had iſſue Robert 
« and Maude; R. de Morevill gave lands to Roberge and to the 
« heirs of J. Mandeville her late huſband on her body begotten,” 
It was held that Poberge had an eſtate but for life, and that the 
fee-tail veſted in Robert, heirs of the body of his father being a 
good name of purchaſe. So alſo in Doe v. Fannereau, Doug!, 
470. The conſequence of V. Dymect's taking an eſtate for life 
only, and his child an eſtate tail, is that the ultimate remainder 
was veſted in E. and M. Dyck, aceording to the diſtinction in 
the fifth reſolution in Leddington v. Kime (d), that where the meſne 
eltates limited are for life or in tail, the laſt remainder may, if 
it be to a perſon in , veſt, but that no remainder limited aſter 
a limitation in fee can be veſted. Here, therefore, the firſt te- 
mainder being leſs than a fee, there ſtilt remained ſomething to 
limit, which, when limited to a perſon in eſe, veſted. But, if 

Williams children would have taken a fee, then the recovery ſut- 
fered by William barred the ſubſequent remainders according 

to the laſt reſolution in Loddington v. Kime, And the heir at 

law of the deviſor is let in. Now Mary, one of the leſſors of 


(a) Doug. 251. (b) I Rep. 66. (c) Co, Lit, 26. 4. (4 Salk, 224 
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the plaintiff is the heir at law, and twenty years (a) have not 
elapſed ſince William's death. 

Gibbs, contra. It is admitted that V. Dymock would have 
taken an eſtate- tail, had not the words “ and amongſt” been 
prefixed to“ iſſue.” But thoſe words will not vary the cale 3 
for they may be conſtrued to mean to and amongſt the iſſue of 
William in ſuch proportions as the law directs in the caſe of 
deſcents of eſtates-tail, namely, if one ſon only, to him; if 
more, that the firſt ſon ſhould take the whole in præſenti, but, 
expectant on that ſon leaving no iſſue, that the ſecond ſhould 
take; if ſeveral daughters, that they ſhould take the whole in 
preſenti. This mode of conitruction will ſatisfy the word 
« amongſt ;”” and this ſeems to be the true ſignification of the 
words objected to, when coupled wich all the other words of 
the deviſe. It has been argued that William took only an eſtate 
for life, and his children an eſtate-tailz to ſupport which it was 
faid that two different ſigniſications might be given to the word 
« iſſueꝰ in the ſame will: but the caſe of Goodright v. Dunham (b) 
gives à deciſive anſwer to that argument; for Lord Mans- 
field there ſaid, “the word © heirs” in the limitation over to 
« the daughters certainly does not mean“ heirs of the body,” and 
« we cannot give the ſame words two difterent ſenſes in different 
te parts of the ſame will.“ So alſo in Cz2+ v. Cook (c), the Lord 
Keeper put this caſe: A deviſe to the iſſue of B., and for want 
« of ſuch iſſue to C.; B. having a ſon and daughter, they ſhall 
« take only as perſons deſcribed, and have only an eſtate for 
« life; although the ſubſequent words © for want of ſuch iſſue” 
& ſcem to imply an eſtate- tail: but then there muſt be a double 


« plication, who were the perſons to take ; .ſecondly, as words 
« of limitation to make an entail, which is not to be admitted.” 
And this objection does not occur in Archer's caſe, or in that of 
„hn de Mandeville; for there the firſt taker took an eſtate-tail, 
as being the firſt perſon anſwering that deſcription ; and the 
eſtate afterwards deſcended to thoſe anſwering the ſame deſerip- 
tion. This is not like the caſes cited, where under the words 
* to and amongſt“ the Court of Chancery has held that each 
child muſt have ſomething ; for in thoſe there was nothing to 
rebut the primd facie intention of the teſtator : but thoſe words 
may be reſtrained by the accompanying words; and in this 
(a) The declaration was of Trinity Term 29 6. 3. 
(5) Deagl. 2.55. (c) 2 Fern, 545, 
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caſe the words which follow ſhew that the deviſor intended that 
they ſhould be taken in a qualified ſenſe, The words © to and 
c amongit his iſſue” cannot be aſſimilated to © all and every the 
&« children,” to which they have been compared; for © iſſue” is 
much ſtronger word to create an eſtate-tail than “ children.“ 
Then it was argued upon a ſuppoſition that the children of 
William took a fee, in which caſe it was ſaid that the heir at law 
would be let in : but, admitting that to be the caſe, the conſe. 
quence ſuggeſted would not follow, that the heir at law would 
be now let in; for more than twenty years have elapſed ſince 
the recovery. But there are no words of inheritance added to 
the deviſe to the children: the word “ eſtate,” as here uſed, is 
not ſulficient to carry the fee, for it is uſed as the local deſcrip. 
tion of the eſtate, and not as denoting the intereſt which he 
meant to deviſe in that eſtate; it is * my freehold eſtate that | 
„ bought of Mr. King ſlone, ſituate at Alhampton in the county 
&« aforcſaid.” There is nothing therefore in this deviſe to ſhew 
that the deviſor intended that the children ſhould take a fee, 
but a contrary intent may be collected from other parts cf 
the will ; for, in deviſing the ultimate remainder, he ſaid, © to 
E. and M. Dymoct, and to their heirs and afligns for ever,” 
which manifeſtly ſhews that the devifor knew the neceſſity 
of adding words of inheritance when he intended to give the 
fee. This ground was much relied on in Cheſter v. Painter (a), 

Lens in reply. No authority has been cited to ſhew that the 
word « among{t” has ever received the conſtruction contended 
for by the defendant. Nor is it ever uſed in ſuch a ſenſe ; for 
it neceſſarily implies diviſion; whereas the defendant's argu- 
ment ſhews that the deviſor meant, when he uſed the word, 
that the eſtate ſhould firſt go to one, and then to another in ſuc- 
ceſſion. And ſo much have the Courts thought themſelves bound 
by the words “ to and amongſt,” that, even where they have 
been followed by others © in ſuch ſhares and proportions” as the 
ſettlors coſe, it has been held that ſome ſubſtantial part of the 
eſtate mult be appointed to each. What was ſaid by the Lord 
Keeper in the caſe of Cock v. Cook was not neceſſary for the deciſion 
of the caſe before him; it was merely an hypothetical caſe: but here 
two different ſenſes may be given to the ſame words in different 
parts of the will, in order to effectuate the intention of the de- 
viſor, In anſwer to the objection that the word * eſtate” does 


{s) 2 #. Wis, 333. 
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150 carry a fee to the children, becauſe it is deſcribed as being 1790. 
Gtuate at Albampton; though formerly a diſtinction prevailed — 
between a deſcription of an eſtate at or in ſuch a place, yet now 
they both have the ſame meaning; beſides this is deſcribed as a Arrix. 
freehold eſtate, which neceſſarily includes the intereſt which the 
deviſor had. | 

Lord KN N, Ch. ]. —Although this will is very inaccurately 
drawn, I think we may collect the deviſor's general intention 
from the words of it. The great queſtion in this caſe is, what 
eſtate Y. Dymock took under the will. In the firſt clauſe the 
eſtate is expreſſed to be given only during his natural life, but 
in the next limitation it is to go % bis iſſue, and in default of 
iſſue only was it to go over it is clear therefore from the whole 
of the will that the deviſor did not intend that it ſhould go 
over to thoſe in remainder until after a general failure of iſſue 
in W. Dymock. Now I think we are warranted by many de- 
terminations, and particularly by that of Robinſon v. Robinſon (a), 
to give that effect to the will which will beſt anſwer the divi- 
for's general intention, though by ſo doing we may defeat ſome 
particular intent. Here the general intent was, that V. Dymock ; 
and his iſſue ſhould take firlt; then what conſtruction will | 
beſt effectuate that intention. It has been argued by the plain- | 
tiff's counſel that V. Dymock took only an eſtate for life, and 
his children an eſtate tail: but it would be difficult to put two 
different interpretations on the word iſſue; and, even if that 
could be done, it would not further the intention of the deviſor 
in this caſe; for there are no crofs remainders to the children, 
ar i they can never be implied; fo that, according to the conſtrue- 
tion contended for, if one of the children died, his ſhare would 
go over to thoſe in remainder, in prejudice of thoſe children who 
ſurvived, which was certainly not intended by the deviſor. 
Therefore we ſhall beft anſwer his general intent by ſaying 
that V. Dymack took an gate tail; and, in ſo determining, we ſhall 
not go farther- than has been done in other caſes ; elpecially in 
Rvbinſon v. Robinſon, where the eſtate was expreſsly given to I. 
Rovinjon for life and no longer, and after his deceaſs to ſuch fon 
az he ſhould have, taking the name of Robinſon, and for default 
of ſuch iſſue then over: there, notwithſtanding the deviſor ſaid 
in expreſs terms that L. Hicks ſhould only take for life and no 
longer, this Court were of opinion that, in order to effectuate 
the manifeſt general intention of the deviſor, he muſt by ne- 

- (a) 1 Purr. 38. 
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ceſſary implication take an eſtate- tail. It is not neceſſary to pg 
through all the caſes on this ſubject, which are for the moſt 
part collected in Robinſon v. Robinſon; in addition to which iz 
Dubber v. Trellep, 8 Vin. Abr. 2333 but the reſult from them all 
is, that the Court is to put ſuch a conſtruction on the whole of the 
will as will beſt effectuate the general intention of the deviſor, 
contrary to oe of the limitations, if a different conſtruQion will 
defeat the general intent. Then according to that principle ! 
think that iu this caſe V. Dymock took an eſtate-tail; and con- 
ſequently that the remainders were. barred by the recovery. 
BULLER, J. (a) -I am not inclined to differ from my Lord in 
the conſtruction which he has put upon this will, though I think 
by ſo doing we ſhall go farther than has ever been done in any 
of the former caſes: becauſe, in order thus to conitrue the will, we 
muſt reject the words“ and amongſt,” But if we were to give 
effect to thoſe words, it would defeat the general intent of the 
will, which will be better effected by giving an eſtate-tail to V. 
Dymack. For the deviſor certainly intended to prefer all the 
iſſue of V. Dymock before the more diſtant branches of the family, 
which would not be the caſe, as there are no croſs remainders, 
unleſs V. Dymock took an eſtate-tail. The word “ iflue” may 


mean children, or heirs of the body: but it is too much to ſay that 


it means children in this will, for then grand-children wouleè 
be excluded, and the next clauſe “ in default of iſſue” could not 
have any effect at all. It therefore muſt mean “ heirs of the 
„body.“ Therefore ! think that, as by rejecting the words © and 
« amongſt” the general intent of the deviſor will be belt effectu- 
ated, we are warranted in rejecting them. 

Gros, J.— Upon the mere words I ſhould think that N. 
Dymock took only an eſtate for life : and yet if we were to put 
that conſtruction on the will, it would defeat the general in- 
tention of the deviſor, which can only be carried into effect by 
conſidering **ilue” as a word of limitation. There is no caſe in 
which “ iſſue” has been determined to be a word of purchaſe, 
unleſs coupled with other words expreſſing ſuch an intent; but 
here the contrary intent appears, Mr. J. Rainsford, in Finch 282. 
arguing upon the diſtinction between iſue and children, ſaid, 
* the word iſſue is, ex vi termini, nomen collectiuum, and takes in 
* all iſſues to the utmoſt extent of the family, as far as the 
* words heirs of the body would do” and he obſerved that it was 
reſplved in Wild's caſe, 6 Rep. 17. © that a deviſe being to tht 
ERA (a) Mr. Juſtice Ai was abſent, | 
« father 
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0 father and mother, and after their deaths 79 the children, the word 1790. 
children“ ſhall be a name of purchaſe, and not of limitation, r 
« and they ſhall have but an eſtate for life : but had it been to a | 
« their iſſues, (as in the caſe then before him,) that word in', Arran 


« would have been conſtrued a word of /imitation, and not of 
« purchaſe ; and fo it was lately reſolved in the Exchequer 
„Chamber; and a judgment given in the King's Bench to the 
« contrary was reverſed upon the authority of Wild's caſe.” 
That caſe is ſtrong to ſhew that iſſue is a word of limitation 
and not of purchaſe, and that it is different from children. 
And as the deviſor's intent in this caſe will be beſt effectuated by 
determining that V. Dymoeck took an eſtate-tail, that is the beſt 
and moſt legal conſtruction of this will, 
Poſtea to the defendant(a). 


(a) See Doe d. Cooper v. Collis, poſt, 294; Dee d. Davy v. Burnſall, peſt, 6 uol. 301 
and Denn d. Radclyffe v. Bagſhaw, jeſt, 6 vol. 512. 


Dor on the Demiſe of BzezLEy againſt Woopnousk vue, 
and Others. Nov. 234. 


ON the trial of this ejectment a ſpecial verdict was found, in A deviſed 
ſubſtance as follows: Thomas Heys, being ſeiſed in ſee of — 
certain copyhold premiſes according to the cuſtom of the manor, —_— 
which he ſurrendered to the uſe of his will, and alſo of freehold te, and di- 
and leaſehold eſtates, by will, dated 17th Jan. 1764, deviſed as __ — 
follows; I will that my debts and funeral expences be paid out of ſonalty tobe 
my whole eflate by my executors, And whereas I am now poſſeſſed — 
of one half of a leaſehold eſtate lying and being in Kirkdale, — 


held by leaſe under the Right Honourable Zdzvard Earl of Derby and divided 
for three lives, one whereof is now in being, the ſame together N 


C. D. E. F. 
with all my other real eftate I give, deviſe, and bequeath, unto and C.; he 
my loving wife Catherine Heys during her natural life; ind like. — 
viſe I give unto my loving wife Catherine Heys all my per/onalty ©? = — ly 
during her natural life; and I further likewiſe give her a power bis executors 
of diſpoſing and giving, either by will or otherwiſe, all my — 
linen, Sc. [enumerating certain articles of furniture]; and all — 
the remainder of my goods and furniture I give to be ſold by his wife's 
my executors, and the money ariſing from the ſale thereof I * 
give to be divided amongſt my nephews and nieces hereafter viſed Bu 
named, ſhare and ſhare alike; (that is to ſay,) [naming them}. — 
Wife's death and after the yearly payments to the annuitants, ou? of his whole eftate, — * 
9.1 equally, ſhare and Hare alike 3e held that the executor took a fee, 1 
Mp give 
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give unto my brother William Heys gol. yearly, to be paid him 
by four quarterly payments, during his natural life, 3) my 
executors hereafter named, out of my whole eftate. I give unto 
my couſin John Heys 61. yearly to be paid. him by four quarterly 
payments during his natural life by my executors hereafter 
named, out of my whole gate. The aforeſaid dividend of the Noney 
ariſing from the ſale of my goods, and the yearly payments out of 
my e/tates, to my brother I/illiam Heys and to my couſin J 
Heys, are not to commence till after the death of my loving wife 
Catherine Heys. The remainder of the profits, after the death of my 
hoving wife Catherine Heys, after the yearly payments made ty my 
brother William Heys and my couſin John Heys, out of my HO 
eſtate, I give to be divided amongft Thomas Heys, George Hey, and 
Jane Heys, ſons and daughter of V. Heys, equally, ſhare and 
ſhare alike, He then gave ſeveral pecuniary legacies, and 
(among them) one of 10/. to his niece N. Beezley. Catherine Hey, 
the widow, entered on the deviſor's death, and afterwards died 
in 1785, George Heys, the eldeſt brother of Thomas Heys the 
deviſor, died in the lifetime of Thomas Heys and before 
the making of the will, without male iſſue, leaving Aun 
Beezley the leſſor of the plaintiff, and who is deſcribed by the 
name of Nancy Beezley, his only legitimate daughter, and heiref 
at law, and who is alſo the heireſs at law of Thomas Heys the 
deviſor. Ann Beezley before the death of the deviſor inter- 
married with Thomas Beezley, who died before this ejcctment 
was brought. Arn Beezley, after the death of Catherine Heys, 
entered into and was ſciſed of the premiſes. William Hey the 
brother, and ohn Hey the couſin of the deviſor, died after the 
deviſor, and in the lifetime of Catherine his widow ; Willem 
Heys having had iſſue Thomas IHeys, George Heys, and Fane Heys 
the deviſces mentioned in the will of Th:mas Heys, who alſo ſur- 
vived the deviſor, but died in the lifetime of Catherine his 
widow, The defendant, Catherine Heys, is the heireſs at law ct 
Thomas and George Heys, ſons of William Heys, and nephew of 
the deviſor; and the defendant John I/oodhouſe is the heir at 
law of Fane Heys daughter of William Heys, and the niece of 


the deviſor. The deſendant, Catherine Heys, and Fohn Woodhouſe, 


vere on the 28th Yamwary 1787 admitted tenants to the copy- 
hold eilates acrording to the cuſtom of the manor; and aſter 
the death of C://-rine Heys, the deviſor's widow entered into the 
premiſes in quzition. The verdict alſo ſtated that the perſonal 
Hey, the teſtator, of which he died poſſefſed, 

over 
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over and above the amount of his debts and the legacies be- 
queathed by his will, amounted to 2000/. 

7. Heywood, for the plaintiff, (after obſerving that, as the leſſor 
claimed as heir at law, he could not be diſinherited but by ex- 
preſs words or neceſſary implication,) contended, firſt, that the 
words © whole eſtate” in this will meant per/onal eſtate only, and 
could not be extended to the real eſtate ; becauſe in all the in- 
ſtances (except one) in which it is uſed, they are coupled with a 


C3 * 
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« all the overplus of my gſtate to be at my wife's diſpoſal, and 
« make her my executrix,” did not pals a freehold houſe which 
was not particularly ſpecified in the will: there Pozvell, J. 
mentioned this caſe : “ I give all to my mother,” which it was 
contended might include whatever he had to give, either chat- 
tel or inheritance z yet, becauſe it might be all perſonal, or all 
real or inheritance, it was taken to be too looſe and general to 
diſinherit an heir at law; and therefore no land paſſed by it: 
and he referred to a ſtrong caſe on this head in Ney 48. 
In the ſame caſe Trevor, Ch. J. (5) ſaid, “if the words be in- 
different to real and perſonal eſtate, or may be applied to per- 
ſonal alone, there the heir at law is not to be diſinherited by 
the implication of ſuch words, or by any implication at all but 
what is a neceſſary one. In Pigget v. Penrice (c), where the 
teſtatrix deviſed thus, © I make my niece G. executrix of all my 
„goods, lands, and chattels,” and died, not having any leaſehold 
intereſt, it was held that lands of inheritance did not paſs by 
thoſe words. The defendants muſt claim under the general 
reſiduary clauſe, in which the teſtator gave the remainder of the 
igt out of his 4vbole eſtate, after his wife's death and the yearly 
payments to his brother, to his nephews and niece, But as 
the words © whole eſtate” in every other part of the will muſt be 
taken to refer to the per/onal eſtate only, ſo alſo mult they in 
this, unleſs different meanings be given to the ſame words in 
different parts of the ſame will. And though, if the perſonal 
eltate had not been ſufficient to ſatisfy the yearly payments, the 
real eſtate might have been liable, yet it is ſufficient to obſerve 
that it is found as a fact in the verdict that there was a ſurplus 
of 20000. of the perſonal eſtate, after payment of the debts and 
legacies. But, tecondly, if the words © whole eſtate” muſt ne- 
ceſlarily be conſtrued to extend to real property, and that the 
Kecutors took an eſtate by implication to enable them to re- 
(a) 12 Mad. 392. (5) Lid. 596. (e) Prec. ir Charc. 471. 
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ſirection to the executors to pay. In Shaw v. Bull (a) this bequeſt, 
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ceive the rents and to pay the annuitants, ſtill the executors only 


— — took an eſtate during the lives of thoſe annuitants; and the 
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deviſe in favor of the defendants of the remainder of the proj; 
cannot be extended beyond that time; after the determination 
of which the heir at law 1s entitled, there being no diſpoſition 
of the ultimate remainder. There are no words of inheritance 
to paſs the fee to the perſons under whom the defendants claim, 
neither is there any general ſweeping clauſe, or any introduQion 
declaring the deviſor's intent to diſpoſe of his whole property, 
The caſe of Peiton v. Banks (a) was a ſtronger one than the pre. 
ſent; there lands were given to A. for life, with the reverſion to 
B. and C. to be equally divided between them; and yet it waz 
held that B. and C. took as tenants in common for life only, 
Neither does it make any difference in this caſe that a ſmall 
legacy is given to the heir at law, Rye d. Callow v. Bolton, 
2 Bl. Rep. 1045 3; and Right d. Mitchell v. Sidebotham, Doug. 
730. 

f 8 contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— In the beginning of the will the de. 
viſor, after reciting what eſtates he had, deviſed all his real 
eftate and alſo all his perſonalty to his wife for life : then he con- 
fidered how his perſonalty ſhould go afterwards, and he accord- 
ingly bequeathed it to his executors to be divided among hi 
nephews and nieces ſhare and ſhare alike, This therefore was a 
difpoſition of the whole of one branch of his property. But, 
there being other perſons for whom he meant to provide, he 
proceeded to give annuities to them payable out of his whole 
eſtate, directing that “ the aforefaid dividend of the money 
« ariſing from the ſale of his goods, and the yearly payments out of li 
« ate [to thoſe annuitants] ſhould not commence until the death 
« of his wife :” and then he deviſed © the remainder of the profitr, 
« after hiswife's death, after the yearly payments [tothe annuitants) 
46 out of his «vhole eſtate, to be divided among two nephews and a 
« niece, ſhare and ſhare alike.” Now if the goods and furniture 
had exhauſted all the perſonal eſtate, the annuitants might have 
reforted to the profits of the real eſtate. And this conſtruction 


is ſupported by the terms © yearly payments,” which are more ap- 


plicable to real than to perſonal property ; for if money be out 
on intereſt the dividends are ſaid in the law to ariſe from day 
to day. Then as theſe annuitants were to take a beneficial in- 
tereſt out of the real eſtate, and the payments were to be made 


(a) 1 Fern, 65. 
by 
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by the executors, the latter muſt of neceſſity take a fee, in order 1790. 


to anſwer the charges made upon them, as has been deter- 
mined in a variety of caſes ; for if the executors were to take an 
eſtate for life only, the annuitants might have ſurvived them. 
How far the whole of this property is exhauſted by theſe means 
it is not neceſſary for us to decide here: it is ſuſſicient for 
the determination of this caſe that there is an outſtanding 
term in the executors ; if there be any reſulting truſt for the 
heir at law, he muſt apply to the Court of Chancery. But it is 
clear that in this caſe the whole eſtate neceſſarily veſted in the 
executors by way of an uſe executed, becauſe that which they 
were required to do could not be anſwered by a lefs quantum 
of eſtate. | 

A$HHURST, J. was of the ſame opinion. 

BuLLeR, J.— The words “ whole eſtate” occur ſeveral times 
in this will, and in all the places in which they are uſed they 
mean all the property which the deviſor had. In the firſt place the 
debts are to be paid out of his whole gate, which mult charge 
the real as well as the perſonal eſtate, Then, after giving the 
relidue of his perſonalty, he gave ſpecific annuities, which are to 
be paid out of his 20e gate; theſe therefore muſt be paid out 
of his real eſtate, Now if we once know the meaning of the 
words whole eſtate” as uſed by the deviſor, there is an end 
of the queſtion. And if by“ whole eſtate” the deviſor meant 
his real eſtate, the deviſe of the remainder of the profits out of 
his whole eflate muſt paſs the fee. The cafe cited from Douglas 
is againſt the plaintiff: for there Lord Mansfie/d ſaid that a de- 
viſe of « all my eſtate” will paſs an eſtate of inheritance ;z but 


as that was only a deviſe of © all the deviſor's lands lying in 


« ſuch a place,” it was not ſufficient. But here © eſtate” is uſed, 
which in it's natural import will carry a fee- ſimple, unleſs there 
be words to control it; and as there are no words in this will to 
that effect, the executors mult take a fee. 

GRoss, J.—In order to give effect to the deviſor's intention, 
it is neceſſary that the executors ſhould have the abſolute power 
over the whole of his real eſtate. | 
Judgment for the defendant (a). 


(a) See Doe d. Spearing v. Puckner, poſt, 6 val. 610. Ardrew v. Seuthouſe, 5 wot. 
292. Gordright d. Baker v. Stocker, ib. 13. Dee d. Palmer and others v. Ruhards, 
ante, 3 vol, 356. and Flucher v. Smiten, ante, 2 vol. 656. g 
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The bank- COVENANT i in the Common Pleas for rent; pleas, nn 9 

— 3 faftum; riens arrere; and the bankruptcy of the plaintiſt, u 

—— to an error, before the rent became due; in which plea it was ſtated tha 

ion of . 

covenant the commiſſioners aſſigned the leaſe, in which the covenant wiz 

—＋ v. inſerted, to the aſſignees for the reſidue of the term, and that by 
virtue of ſuch aſſignment all the eſtate, intereſt, and term of years 
then to come, &c. of the plaintiff in error in the leaſe was and 
ſtill is veſted in the aſſignees. To the latter plea there was a 
general demurrer and joinder; and after two arguments in the 
Court of Common Pleas, judgment was given for the plaintif 
below (a). The record having been removed into this Court by 
writ of error, 

Park, for the plaintiff in error, contended that the bankrupt was 
diſcharged from his covenant to pay rent by the aſſignment of al 
his property by the commiſſioners. The caſes principally relied 
on in the Court of Common Pleas, 1 Sid. 40 1. 447. 1 Saund. 240, 
Cro. Jac. 309. 521. Cro. Car. 188. 580. and Caf. temp. Hardw, 
343, only prove that the leſſee cannot by his oxwn af diſcharge him- 
felf from his expreſs covenant, and are therefore not applicable'to 
the preſent caſe, becauſe here the bankrupt does not endeayow 
by his own act to diſcharge himſelf, but the eſtate, in reſpect 
of which he entered into the covenant, is taken from him by 
law. Now the general principle of law, which holds a party 
liable on his expreſs covenants, although the eſtate in reſpect of 
which it was entered into is gone, is founded on the preſump- 
tion that the party voluntarily and by his own act aſſigned over 
the eſtate to a perſon in whom he has confidence, and again 
whom he has a counter-remedy if he himſelf be ſued by the 
leſſor. But here is no privity of contract between the bankrupt 
and the aſſignee under the commiſſion; and therefore the rea- 
fon for upholding the privity of contract between the bank- 
rupt and his leffor falls to the ground, eſpecially too as the 
bankrupt could maintain no action againſt the leſſor on any of 
his covenants. A party, who enters into a covenant, is only 
liable in two reſpects; either in reſpect of the eſtate which ht | 
enjoys, or on his perſonal contract. But in this caſe the fiſt WA 
is aſſigned over, and is taken from the leſſee by act of law, by » Wi 
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compulſory power which he cannot reſiſt : and, as to the other, 
the law has taken away the means by which he was enabled to 
perform the contract. And he cannot remain liable on the co- 
venant for himſelf and his aſſigns, for that means voluntary aſſigns : 
but here it appears by the record that the eſtate is veſted in the 
aſſignees under the commiſſion, who are not (legally ſpeaking) 
the aſſiznees of the bankrupt, but of the creditors or commii- 
foners ; the bankrupt himſelf does not even aſſign in point of 
act, he is no party to the deed of aſhgnment. It was contended 
in the court of Common Pleas that a bankrupt remains liable on 
kis expreſs covenants becauſe there are no expreſs words in the 
ſtatutes concerning bankrupts to diſcharge them: but they are 
by no means neceſſary ; for in Breawfler v. Kitchall (a). Halt, 
Ch. J. ſaid, „If I. covenant to do a thing which is lawful, and 
« an act of parliament come in and hinder him from doing it, 
« the covenant is repealed ;“ for which was cited Dy, 27. pl. 278, 
In this caſe the bankrupt is di/abled from performing the cove- 
nant, which is the ſame thing. And the rule of law applies, 
lex non cogit ad impaſſibilia. A bankrupt is diſcharged by the 
bankrupt laws from ſuch obligations as ariſe in reſpe of any 
property veſted in the allignees by virtue of thoſe ſtatutes, In 
Mayer v. Stewart (b), Yates, J. ſaid, “ as the act develts him of 
« his whole eſtate, and renders him abſolutely incapable of per- 
« forming the covenant, it would be a hardſhip upon him if he 
« ſhould remain till liable to it, when he is diſabled by the act 
« of parliament from performing it.” And the Court (though 
they held that the party was liable in that caſe, which was on 
2 collateral covenant) nearly adopted the language of Mr. J. 


u. In Contrel v. Graham (e) that point was determined; 


and the authority of that caſe as well as the opinion of Yates, J. 
were afterwards expreſsly recognized by this Court in adbam 


. Marlwe (d), in which Lord Mangſield, after noticing thoſe 


caſes, and ſpeaking of the eſfect of the aſſignment of the com- 


niſfioners of bankrupts, concluded thus: © It was argued that if 


* a man be deveſted by act of law without his own default, he is 
* diſcharged: this is as ſtrong; becauſe though it were his own 


W © att originally, on which the aſſignment was founded, yet the 


immediate effect produced is by the act of parliament ; ef, in 
tt. ure, non remota ſed proxima ſpetantur,”” When this caſe was 
determined in the Common Pleas, it was thrown out by one 
(a) Sat. 198. (b) 4 Burr, 2443. fc) Parner 69. 4to ed tion. 
% U. Bl. Rep. $37. and Ces“ Bank, Let 518 2d elit. 
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of the judges that that maxim was not applicable to a caſe 
but on examination it will be found to apply with 
peculiar force, The objection is that the bankrupt is deveſted 
of his eſtate by his own act: but, according to Lord Bacer's 
illuſtration of the rule (a), though the act of bankruptcy be the 
primary cauſe on which the bankrupt laws attach, yet the im. 
mediate cauſe of his being deveſted of his eſtate is the nnen 
by the commiſſioners, beyond which the Court are not to look, 
For he ſays, „It were infinite for the law to judge the cauſes of 
<« cauſes, and their impulſions one of another; therefore it con- 
* tenteth itſelf with the immediate cauſe, and judgeth of ads by 
« that, without looking to any farther degree.“ And he putz 
this caſe : If an annuity be granted pro conſilio impenſo et impen- 
t dendo, and the grantee commit treaſon whereby he is impriſoned, 
« ſo that the grantor cannot have acceſs to him for his counſcl, 
« nevertheleſs the annuity is not determined by this non-feaſance; 
« yet it was the grantec's act and default to commit the treaſon 
« whereby the impriſonment grew: but the law looketh not ſo far, 
ic but excuſeth him, becauſe the not giving counſel was compul- 
« ſory, and not voluntary, in regard of the impriſonment,” 
Now that is a much ſtronger inſtance than the preſent ; for that 
proceeded on the expreſs crime of the grantee, With reſpect 
to the caſe of Hornby v. Heulditch (b), which was relied on in 
favour of the plaintiff below; it is to be obſerved in the firl! 
place that it does not appear by a MS. note of that caſe, 
taken by Lee, Ch. J. that Lord Hardwicke concurred in opinion 
with the Court: and, even if he did, that caſe is clearly di- 
tinguiſhable from the preſent. The queſtion there depended 
on an adi of parliament, a bill of pains and penalties, which 
was paſſed on account of the crimes of the South-Sea directors, 
and even there the directors had a certain ſum (and that too a 
conſiderable one) reſerved to them for the payment of thei 
private debts: but bankrupts are conſidered as unfortunate 
traders rather than as criminals ; the allowance to them (when 
made) is very inconſiderable, and it is contingent whether or not 
they are to receive any allowance. Neither is this caſe like the 
one, to which it was compared below, of a common law ext- 
cution, where it is ſaid that the tenant, whoſe term is thus 
taken from him, is liable on his covenant; becauſe there the 
privity of contract is not at an end; the leſſee has his remedy 
over againſt the vendee of the ſheriff; whereas in this caſe the 


(a) B. Low, Tr. 35% (5) Ardr. 40, and ante, 1 vole 93: * 4 
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dankrupt has no control whatever over the aſſignees in whom 
the term is now veſted. The argument ab inconvenienti may 
fairly be urged in conſtruing the ſtatutes relating to bankrupts: 
by determining that the bankrupt is diſcharged in this caſe, the 
eſſor will not ſuffer, becauſe he always has his remedy againſt 
the tenant in poſſeſſion; whereas to hold that the bankrupt con- 
tinues liable after his bankruptcy is to decide that he is bound 
by his covenant to pay rent for an eſtate, which is abſolutely 
taken from him by the compulſory power of the law, and in the 
expectation of enjoying which only he entered into the co- 
venant. 

Bond, Serjt. contra. It appears from all the authorities on this 
ſubject that nothing can diſcharge a perſon from his expreſs 
covenant but the expreſs words of an act of parliament, or the 
releaſe of the covenantee. The caſes of NWadbam and Marlow, 
and Cantrel v. Graham, are not applicable to the preſent ; ſor 
they were both (a) actions of debt. That ſpecies of action 
is founded on the pn of the tenant, and when the leſſor 
conſents that the leſſee ſhall aſſign to another perſon, the leſſee 
is diſcharged, But this aCtion is founded on the expreſs covenant 


that he remains liable on that covenant, notwithitanding his 
n WE bankruptcy. That was a kind of ſtatute execution like the 
preſent ; and Lord Hardwicke, in giving his opinion on the 
caſe, alluded to the inſtance of a bankrupt. From the reign of 
queen Elizabeth, when the firſt ſtatute relating to bankrupts was 


for their debts contracted before their bankruptcy, and the 
dividends under the coramiſſions were only conſidered as a 
payment pro tanto: the ſtatute 4 Ann (the reaſons for making 
which proviſion are ſtated by Lord Hardwicke in 1 Ath. 255, 6.) 
for the firſt time diſcharged them from their debts in 7:9; but 
that act only gives a diſcharge from debts due at the time of the 
bankruptcy. Now the demand made by the defendant in error 
in this caſe was not a debt due at the time of the bankruptcy, 
and therefore the plaintiff in error is not diſcharged from it. 


xt What fell from Yates, J. in Mayor v. Stewart, was merely an ex- 
hus trajudicial opinion, not neceſſary to be given on the caſe then 
the before the Court; and it was 'only an obſervation on the 
edy 


(s) It does not appear clearly from the report of the caſe of Cantrel v. Grabam, 
whether it were an action of deb or covenant ; though, from ſome expreſſions uſed 
Ly the Court in determining it, it rather appears to be the former, 
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the ſubject. But if it be a caſe of hardſhip, it can only be re. 
medied by the Legiſlature, and not by the courts of law. A 


execution; in that if a term be taken under a feert facias, the leſ- 
fee till continues liable on his covenant, 80 if a perſon be 
deveſted of all his property by attainder in felony, he is liable 
for his debts contracted before, though deprived by law of the 
means of paying them. Cro. Eliz. 516. There may poſſibly be 
ſome hardfhip on the leffee in particular caſes : but it would 
alſo be extremely hard on the landlord, if he were deprived of 
his remedy on the covenant of the leſſee ; for though he may 
always bring an action of debt againſt the tenant in poſſeſſion, 
yet the term may be aſſigned over to an inſolvent, as was done 
in the cafe in 2 Str. 1221. It ſeems therefore in point of rea- 
ſon and juſtice, as well as of ſtrict law, that the defendant in 
error is entitled to the judgment given in his favcur by the 
Court of Common Pleas. 

Bol LER, J. obſcrved that in arguing the caſe of Wadban v. 
Marlowe a caſe was cited from Hob. 82. and he aſked the coun- 
ſe] whether that caſe affected the preſent/: no anſwer being given, 

| The Court ſaid it would be proper, before they gave judgment, 
to look into the caſes that had been mentioned. 

Lord KENTOx, Ch. J. on the next day delivered the opinion 
of the Court. | 

It was not owing to any doubt that we entertained on this 
queſtion that we did not pronounce judgment when the cafe 
was argued ; but as a caſe was alluded to in Hobart, which 
was not argued upon at the bar, we wiſhed to have an oppor- 
tunity of examining that caſe before we gave our opinion. But 
on looking into it, we think that it does not preſs upon the preſent 
caſe ; and we are all of opinion (in which Mr. Juſtice Buller, who 
is now abſent, concurs) that the judgment of the Court of Com- 
mon Pleas muſt be affirmed. It is extremely clear that a perſon, 
who enters into an expreſs covenant in a leaſe, continues liable 
on his covenant, notwithſtanding the leaſe be aſſigned over. The 
diſtinction between the actions of debt and covenant, which 
was taken in early times, is equally clear: if the leſſee allign 
over the leaſe, and the leſſor accept the aſſignee as his leſſee, either 
tacitly or expreſsly, it appears by the authorities that an action of 
debt will not lie againſt the original leſſee; but all thoſe caſes 
with one voice declare, that if there be an expre/s covenant, the 


obligation on ſuch covenant {till continues, And this is founded 
not 
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-not on precedents only, but on reaſon; for when a landlord 


grants a leaſe, he ſelects his tenant; he truſts to the ſkill and 
reſponſibility of that tenant ;z and it cannot be endured that he 
ſhould afterwards be deprived of his action on the covenant to 
which he truſted by an act to which he cannot object, as in the 
caſe of an execution. In ſuch a caſe the leſſor has no c of 
the under-tenant: So here the aſſignees are bound to ſell the 
term, and perhaps they may aſſign to a perſon in whom the 
leſſor has no confidence. | 

Then it remains to be conſidered whether any exception to 
that general rule has taken place in the caſe of a bankruptcy. Tt 
ſeemed admitted in the argument, and indeed it cannot be dif- 
puted, that, where a diſpoſition of the leaſe has been made by 
virtue of a fieri facias, or an elegit, the leſſee continues liable on 
his covenant, notwithſtanding the eſtate be taken from him 
againſt his conſent. On the ſame principle the South- Sea 
Director was held liable, although he was deveſted of his pro- 
perty by the act of confiſcation. So in the cafe of an attainder, 
and other caſes, which it is not neceſſary to mention particularly, 
as they are all collected in the report of this caſe in the Com- 
mon Pleas. Then what is there peculiar in the caſe of a bank- 
rupt, which ſhould differ it from thoſe caſes? No act of par- 
liament has ſaid that he ſhall be diſcharged from his covenants ; 
neither is there any reſolution in either of the courts of law to 
that effect: but on the contrary it has been uniformly determined 


in all the various caſes on the ſubject that, for all contracts 


which are not to be performed till a period ſubſequent to the 
bankruptcy, the bankrupt ſhall till be liable, notwithſtanding 
he is ſtripped of all his property; as in the caſe of Goddard v. 
Vanderheyden (a), and many others. So in this caſe the defend- 
ant's liability to pay happened after the bankruptcy ; and there- 
fore, on the principle of thoſe caſes, he remains liable, notwith- 
ſtanding the commiſſion of bankrupt deveſted him of all his pro- 
perty ; ſor a certificate would only have made him a new nun 
from the time when the act of bankruptcy was committed. But 
inſtances have occurred where perſons, who have been declared 
bankrupts, have been poſſeſſed of conſiderable property after pay- 
ing all their debts; as in that of Sir S. Evans, Then in reaſon, 
why ſhould a perſon not continue liable on his covenant, when 
his affairs are arranged. Then it was contended that the bank- 


WE Tuptcy put an end to the privity of contract: but that argument 


is not well founded; for it was aſked by Lord Hardwicke in the 
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caſe of Jornl v. Houlditch, as it is reported in the Reports (a) of 
this Court, © what is there here to diſcharge the privity of con- 
« tract or eſtate between the leſſor and leſſee? Or what is there 
« to diſcharge an expreſs covenant ?” In the language of Lord 
Hardwicke, I may afk the ſame queſtions in this caſe. Has the 
landlord done any act to diſcharge the leſſee ? Even in caſes 
where the landlord has expreſsly conſented to receive the aſſignee 
as his tenant, the original leflee has always been held liable on 
his covenant z and thoſe are, in my opinion, much ſtronger caſes 
than the preſent, where the aſſigneęs are forced upon the land- 
lord without his conſent. This is like the caſe of an execution, 
and indeed in ſome of the books it is called a ſtatute execution- 
In every view of the queſtion, therefore, I am clearly of opinion 
that this caſe was properly decided in the Court of Common 
Pleas, and that that judgment ought to be aſſirmed. 
Judgment affirmed (5), 


(a) Vid, ante, 3 wile 93 Ns 4 (+) See Marks v. Upton, peſt, 7 wil. 30G 
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T He: pauper, being ſettled at Lyeulm by hiring and ſervice, 
made a bargain with V. Hodges in Dunkeſavell for a year, at 


the wages of 21. 155. and ſerved till nine days before the expi- 
ration of the year, when he went away on a Sunday morning, 
in order to get another place when his year ſhould be up, with- 
out aſking any leave of, or mentioning it to, his maſter; he re- 
turned on the Tue/day following about fix o'clock in the morning, 
when he aſked his maſter what work he ſhould go about ; the 
maſter told him he might go and ſerve the maſter he had worked 
for the day before. He ſaw his maſter about an hour after. 
wards, who then paid him his wages up to that time only, No 
converſation paſſed ; he then went away, and did not afterwards 
return: he wiſhed to have ſtayed out the year, but his maſler would 
not let him, The ſoſſions on appeal quaſhed the order of juſtices, 
by which the pauper and his wife were removed from Clayhydin 
to Ufculm, and ſtated the above caſe. 

Morris and Fanſbaw in ſupport of the order of ſeſſions. Ile 
pauper gained a ſettlement in Dunkeſwell, notwithſtanding the 
abſence for the laſt nine days of the year, becauſe it was a teaſon- 
able cauſe of abſence ;- as much ſo as the abſence on account of 
illneſs was held to be in R. v. Maddingten (a); or that in R. 


di ſſolution of the contract, and defeated the ſettlement, though the ſervant wiſhed to flay out ths 


Jar. 


(a) Bus, F. C. 675. 
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Nip (a), where the ſervant went to hire himſelf to another 


maſter for the next year. The latter cafe indeed was a ſtronger ——— 


one than the preſent; ſor there the ſervant: abſented himſelf 
againſt the expreſs order of the maſter ; aud yer it was held that, 
as it was a reaſonable requeſt, which the maſter ought not to 
have refuſed, a ſcttlement was gained notwithſtanding the 
abſence ſor thoſe three or four days. If then the maſter bs this 
caſ: could. not have refuſed, it would have been nugatory-in the 
ſervant to have atked his conſent. The licenſe to be abſent for 
ſuch a cauſe may be conſidered as a licenſe given by the law. 
Then as this was a reaſonable cauſe of abſence, the maſter ought 
to have received the ſervant on his return; inſtead of which he 
diſcharged the ſervant contrary (as it appears by the caſe) to his 
will, For the acceptance of the wages by the ſervant did not 
amount to a conſent on his part to diſſolve the contract; neither 
does the deduction of part of the wages vary the cafe, as was 
held in R. v. flip. A conſtructive ſervice is ſuſſicient to give a 
ſettlement : Here on the ſervant's return he tendered his ſervice, 
which was refuſed by the maſter; now the tender by one and 
refuſal by the other were equivalent to aCtual ſervice. And if 
this will not give a ſettlement, it will be in the power of a 
maſter to defeat the ſettlement of a ſervant, by diſcharging him 
a few days before the end of the year. 

Roz, Serjt. and Clapp, contra, inſiſted, 1ſt, that the n_ 
between the maſter and ſervant was difſolved before the end of 
the year by the mutual conſent of both parties; the conſent of the 
former was manifeſted by his inſiſting on turning away the ſer-+ 
vant and paying him his wages; that on the part of the latter by ac- 
cepting his wages. K. v. Greſham, ante, 1 vol. 101.; and R. v. Gran- 
tham, ante, 3 vol. 754. It does not appear by thecaſe that, when the 


maſter propoſed to diſcharge the ſervant, the latter made any ob- 


jection to the propoſal ; but, on the contrary, it is ſtated expreſsly 
that no converſation whatever paſſed at that time. It muſt there- 
fore be taken to be a diſſolution of the contract on the propoſal of 
one party, acceded to by the other. The private 2vi/bes of the ſer- 
vant to ſerve the remainder of the year, not communicated to the 
maſter, cannot vary the caſe. But, ſecondly, if the ſervant did 
not conlent to put an end to the contract, the maſter was juſtified 
in diſcharging him, If a ſervant may leave his maſter for two 
days without leave, or without aſſigning any reaſon at the time, 
i may equally be extended to any length of time. On ſuch an 


(s) Stir 423. ; and Bast. 301. fl. 561. 
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abſence, the maſter does not know whether or not the ſervant witl 
ever return; he may therefore provide himſelf with another, 
and diſcharge the firſt on his return. In order to gain a ſettle. 
ment by hiring and ſervice, there muſt either be an actual or 
conſtructive ſervice during the whole year: but in this caſe the 
former is not pretended; and it cannot be faid thar the pauper 
was conſtructively in the ſervice of his maſter, when he left the 


ſervice before the expiration of the year without conſent, and 


was n 7eceived again. 

Lord Krryon, Ch. J.—It is now'too late to ſay that a con- 
firuciive ſervice, purſuant to a hiring for a year, will not confer 
a ſettlement on the ſervant : though I very much doubt whether 
a greater certainty on this ſubject would not have been attained 
by attending ſtrictly to the words of the act of parliament; 
however, in order to preſerve an uniformity of deciſions, we 
muſt adopt the conſtruction which has ſo frequently been put 
upon it. But I do not know that it has ever been decided that 
a ſettlement was obtained, unleſs by conſtruftion the relation between 
maſter and ſervant continued during the whole year, The caſes of 
R. v. Iſlip, and R. v. Maddington, which have been relied on, 
do not govern the preſent. In the former, the ſervant did not 
return until after the expiration of the year; and the facts of 
that caſe left the queſtion open whether or not the relation be- 
tween the parties ſubliſted during the whole year: The Court 
there thought that the maſter improperly refuſed his conſent, 
and that though the ſervant were not in the actual diſcharge of 
his duty in his maſter's houſe, yet, as he was liable to be called 
into the maſter's ſervice during the remainder of the year, that 
he was conſtruQively in that ſervice down to the end of the 
year. But the preſent caſe differs from that, becauſe during 
the continuance of the year a further act was done; when the 
ſervant returned after his abſence, the maſter not only found fault 
with him, but refuſed to take him again into his ſervice : it is 
true that the ſervant wiſhed to continue, but both parties did 
that which put an end to the contract; the one paid, and the 
other received the wages, After that period the ſervant was no 
longer ſubject to the control of the maſter. In R. v. 1/ip, the 
ſerrant was under the maſter's control during the whole year; 
he was liable to be called into the maſter's ſervice whenever the 
maſter thought proper : but here the relation between the maſter 
and ſervant was reſcinded before the end of the year by the act 
of both parties; then it is impoſſible to ſay that the paper was 
con- 
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conſtructively in the ſervice after that time. So in the caſe of 1790. 
R. v. Maddington, though the ſervant left the ſervice three weeks 
before the end of the year, and went to his friend, becauſe he VEN 
was not able to perform his ſervice, yet there was no act done The Inha- 
a bitants of 
during che year to put an end to the contract: aſterwards in- ©, aynv+ 
deed when the maſter paid the ſervant his wages, he deducted a *. 
part of them; but he could not by an act ex p27 fafo deprive 
the ſcrvant of the benefit to which he was before entitled. But 
the caſe of R. v. Greſham is extremely like the preſent z there 
the Court held that, by the act of accepting the wages, the ſer- 
rant agreed to put an end to the contract. I am therefore of . 
opinion that there could be no confirudtive ſervice in this caſe, 
when the parties themſelves, by mutual conſent, put an end to 
the relation of maſter and ſervant within the year, 
ASHguRsT, J.—lIt is much to be lamented that the diſtinctions 
in theſe kind of caſes have been ſo nice that it is difficult to diſ- 
cover the principles on which they have been decided. The 
queſtion then is, what is the principle on which they have 
turned ? I think that will be beſt ſupported in this caſe by deter- 
mining that the ſcrvice did not continue during the whole year. 
It is not now to be contended that an actual ſervice is neceſſary 
it mult be admitted that a conſtructive one is ſuſhcient. But 
this caſe is diſtinguiſhable from that of R. v. ip; for here was 
a diſſolution of the contract before the end of the year: on the 
ſervant's return, the maſter inſiſted on diſcharging him, and 
offered his wages; and though the ſervant wwi/hed to continue in 
the ſervice, yet he at length conſented to put an end to the con - 
tract, by taking up thoſe wages. The acceptance of wages was 
a ſignifying of the conſent on his part. And this brings it 
within the caſe of R. v. Greſham. 
GRrosE, J. (a) - Though there has been ſome contrariety in the 
caſes as to what ſhall be ſaid to be a hiring for a year, yet it is 
clearly ſettled that, if during the year there be a diſſolution of 
the contract, no ſettlement can be gained. Now on the facts of 
this caſe it is clear that the contract was diſſolved before the end 
of the year, "The maſter refuſed to receive the pauper into his 
ſervice when he returned, to which the latter made no objection, 
but received his wages up to that day only. It is indeed ſtated 
afterwards, that the ſervant wvi/hed to have ſerved out the re- 
mainder of the year, but that his maſter would not let him, yet 


it is clear that at the time when the wages were paid both par- 
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ties conſented to put an end to the contract; for it is ſtated that 
no converſation paſſed at that time; and though the ſervant may 
have wiſhed to ſtay till the end of the year, yet he did not com- 
municate that wiſh to his maſter. And the other fact ſtated, 
namely, that he accepted a ſum ſhort of the whole year's wages, 
ſhews that it was underſtood by both that they intended to dif. 
ſolve the contract. This caſe is diſtinguiſhable from thoſe of R. 
v. Hip, and R. v. Maddington, for the reaſons already given; 
and it is like that of R. v. Gre 
Order of Seſũons quaſhed (a). 
(a) Vid. R. v. The Inhabitants of Whitt!ebury, pal, 6 val. 464. 


MosklEV, Bart. againſt Prtrsov. 


HIS was an action on the caſe, which was tried before 

Thomſon, B. at the laſt Lancaſler Aſſizes. The firſt count 
of the declaration ſtated that the plaintiff on iſt March 1790, 
and long before, was and ſtill is lawfully poſſeſſed of a market 
holden and to be holden in Mancheſter, on Saturday in every 
weck throughout the year, except, Cc. for buying and ſelling 
flour and oatmcal, and other goods »/ually fold in markets ; and by 
reaſon thereof the plaintiff of right ought to have a reaſonable 
toll of all flour and oatmeal /d or expoſed to be fold within the ſaid 
town on any of ſuch market-days, not being the flour or oatmeal 
of any perſon legally exempt from the payment of ſuch toll, viz, 
one quart and one quarter of a quart of flour out of every twelve 
ſcore pounds weight of flour, and a quart and a quarter of a 
quart of oatmeal out of every twelve ſcore pounds weight hd or 
expoſed to be fold within the ſame town on any of ſuch market 
days, yet that the defendant on Saturday 3d April 1790, and on 
other Saturdays, wrongfully and injuriouſly fold divers large 
quantities of flour and oatmeal, and expoſed to fale divers other 
large quantities on the ſame market days in a private, ſecret, 
and clandeſtine manner, whereby the plaintiff was prevented 
taking his toll, and could not enjoy his ſaid market and tolls as 
he ought to have done, The ſecond count claimed toll of flour 
and catmeal fold, c. The other counts were to the like eſſect; 
none of them laying the claim of toll to ariſe from goods brought 
into the market, and there ſild or expoſed to ſale. 

On the part of the plaintiff it was proved that the defendant 
had ed oatmeal on market-days, in the town of Mancheſler, in 
an incloted ſhed, at a public-houſe there; and that it was de- 
livered at that place, Before the plaintiff's s counſcl had pro- 
cerded 


r / EIS F; 
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eceded further in the caſe they were aſked by the defendant's 1790. 
counſel, whether they could give any evidence of toll ever — 
having been taken of flour or oatmeal /old, which had not been — 
brought ints the market ? And it being admitted that they could P:sz508. 
not, it was inſiſted for the deſendant that as the declaration 
was framed the plaintiff could not maintain this action; and 
the learned judge being of that opinion nonſuited the plaintiff. 
A rule was granted this term to ſhew cauſe why the nonſuit 
ſhould not be ſet aſide. | 
Chambre and S. Heywood, being now called upon to ſupport 
theic rule, admitted that there might be a ſale in law without an 
actual delivery of the goods, (ſpeaking abſtractedly of a ſale,) but 
inſiſted that, in a proceeding like the preſent, where the parties 
were ſpeaking of a ale in a market, a ſale of goods there technically 
and neceſſarily implied that the goods were actually in the 
market, This appears from the language of ancient precedents ; 
in ſome of which a claim is made of coll for gozds ſold, even 
where the gravamen is ſor not paying 7% on goods brought into 
and [ud in the market, In 7 Hen. 4. jo. 44+ the plaintiff alleged 
that he was poſſeſſed of a fair and market, We. and claimed zo!! 
of the buyers of beafls at the ſaid fair and market; and then 
complained that the defendant bought twelve beaſts, aud drove 
them out of the market, without paying the toll, In 9 H. 6. fo. 45. 
the plaintiff claimed toll for every horſe ſold in the fuir at Smith- 
jd (not for every horſe brought there and fold); and the in- 
jury there complained of was an aſſault on the plaintiſf's ſervants, 
by which they were prevented taking toll for the horſe there ſold: 
it is ooſervable that ſeveral objections were taken to the count, 
but not one of the kind now ſtated. 'Thoſe caſes proceeded on 
the ſuppoſition that there could be no cuſtom to take toll ſor 
goods told ia the market, unleſs they were brought there: Such 
cuſtom would be void in law; and indeed the toll is to be 
5 taken in ſpeci, which neceſſarily implies that the goods are 
We brought into the market. In 11 H. 6. fo. 19. the right is 
W claimed for a toll on the allt on which the goods are ſold ; and 
WT thc gravamen is in ſelling privately in the defendant's houſe, with- 
% out alleging that the goods ſo ſold were in the houſe. In Breqwnl. 
ed. 430, 1. the claim of zall is for goods brought into the market 
aud there fold; but the averment of the fact, under which the de- 
'Y lendants juſtified, is only that the goods were ſold in the market. 
by In Orton v. James, 2 Lutzv. 378. the defendant claimed toll 
rg ard lambs fold in the fair, without ſaying hat they were 
; brought f 
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brought into the fair. Savory v. Smith, 2 Lutw. 1144. 8, p. 
The claim of toll in Tm. Ent. 386. (a) is for all goods feld a 
brcught to be ſold, The caſe of a ſale in market overt, as chang. 


Pis«508, ing the property in the goods, aiſo ſhews that this is the trye 


meaning of an allegation of a ſale of goods in a market. 
Declarations and Pleadings in the Upper Bench, 108. Herh, Eur. 
252. and Rob. Ent. 30. In all which cafes the change of pro. 
perty is inſiſted on by fimply alleging a ſale in a market-oyer;, 
without ſtating that the goods were there at the time of the ſale, 
and yet in ſuch caſes the property cannot be altered, unleſs the 
goods be actually expoſed to ſale in the market. 
Law, Word, and Topping, contra."This being an action fria; 
furis, the plaintifF's claim mult be laid and proved ſtrictiy. 
2 Saund. 112. 2 Lev. 27. and Hob. 189. But here the plain. 
tiff failed in proving a material allegation in his declaration, If 
the toll had been claimed on goods fold and expoſed to be fold, 
the proof would have been ſufficient. But here it was laid in 
the alternative, on goods ſold or expoſed to ſale. It does not ne. 
ceſſarily follow that the goods were actually in the market, be. 
cauſe they were ſold there. For if they were contracted for in 
the market place, they were abſolutely ſold, and the property 
altered. Goods are fold by ſample in ſeveral markets in che 
kingdom: and if a claim of toll for goods thus contracted for can 
exilt in law, the verdict in this caſe will hereafter be evidence 
of ſuch an enlarged claim, to which the plaintiff admits he has 
no pretenſion. In Garth, 239. where the declaration for toll wa 
conceived in general terms, and an exception was proved in a 
particular inſtance, it was held to be a fatal variance. The 
caſes, which have been cited, will not be found on examination 
to prove the poſition for which they were quoted, namely, that 
a ſale of goods in a market neceſſarily implies their being 
brought into the market. That in 11 H. 6. fo. 19. is explained 
in 8 Rep. 127. a.; where it is expreſsly ſtated that the claim was 
on thoſe who ſold meat, or any other commodity, which cant 
to the ſaid market. The caſe in Thomſ. Entr. is capable of a dil. 
ſerent interpretation from that which has been put upon it: iti 
ſtated thus: “ quod officiarius et afſiſlentes ſui, Ec. conſurveruu 
te capere ex quolibet modi grani per aliquam perſonam in burgo fits 
&« dicto venditi vel vendendi induct᷑. vicgſimam partem cujuſlibet mudi.” 
Now indu@, not being either in the plural or the ſingular mi 


(a) Generally called Liber Placitandi. 


15 reſet 
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refer to both the antecedents (a), & venditi as well as & vendendi.“ 
In the caſe in Brownl. Red. the claim was very extenſive indeed, 
extending equally to all contracts of ſale as well without as 
within the market : but it does not appear what became of it; 
whether or not there were a demurrer; it therefore only proves 
that ſuch a plea was drawn. The caſe of O/>»/ton v. James (6) 
was determined on the ground of the plaintiff's being exempt 
from che payment of toll, and not on the validity of the claim 
ſet up by the defendants in their plea: it was therefore 
nugatory to conſider whether or not the defendant's claim were 
well pleaded ; becauſe, admitting it to be ſo, the plaintiff was 
not liable to pay any toll, 

Lord Kenyon, Ch. J.— There is no doubt on the law on this 
ſubject: for moſt unqueſtionably the plaintiff muſt prove his 
claim as it is Jaid in the declaration. But the only queſtion is 
on the legal meaning of the word /d, as it is here uſed. There 
may indeed be a ſale by ſample in fraud of a market, but not 
qua fale in a market; for the expreſſion * a ſale in a market” 
imports that the goods ſold are brought into the market and ready 
to be delivered to the purchaſer. Now here the claim is of a 


W toll in ſpecie, which neceſſarily implies that the commodity, in 


reſpect of which the toll ariſes, is brought into the market. 
The precedent cited by the plaintiff's counſcl weigh ſtronger 


® uith me than that mentioned on the other ſide; for they mult all 


hare proceeded on a miſtaken idea of the legal definition of a ſale 
in a market, if the conſtruction contended for by the plaintiff's 


& counſel be wrong: whereas that cited by the defendant only 


ſhews that ſome words, which were not abſolutely neceſſary, 


5 were inſerted by the pleader. But the ground on which my 


opinion proceeds 1s, that on the facts diſcloſed in this declaration, 
I cannot conſider it as a ſale in a market, unleſs it be in the mode 
in which ſales are generally made in markets, namely, by /elling 


WE the gods which are brought into the market for that purpoſe. 


it the plaintiff's demand had ariſen on contraQts of ſale by 


5 lample, he would have brought a different kind of action, 
& namely, an action for the fraud in not bringing the goods into 


the market. It is not neceſſary in this caſe to determine whe- 


55 ther or not a right to take toll on goods ſold by ſample can be 
ſupported ; it is ſuſicient for the deciſion of this caſe, in the 


(a) Iota, The declaration proceeds thus: © per talem perſonam alicui perſonas 


+ c ; — — * . ., . 
l 5 vel aliguibus perioniz quibuſcurque, fic ut preteriur, venditi, vel in burgs 
: 1. * freaid wen envi indu&,” Ft. 


(5) 2 Lak. 1578. 
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preſent ſtage of it, to ſay that the evidence offered at the trial 
ſhould have been received, and that a new trial ought to be 
granted, 

AsHHuRsT, J.—I am not prepared to fay that this nonſuit 
is wrong, This claim being a matter frifi juris, it ſhould be 
laid in the declaration with great preciſion ; becauſe it is to re. 
main on record as evidence of the right to future ages: and if 
the plaintiff were to recover on this declaration, I think this 
record would be evidence of a claim of toll on contracts of (ale 
of goods in the market by ſample. With reſpect to the pre- 
cedents which have been cited; 79% conſlat but that in thoſe 
caſes the claim might have been of toll on all goods ſold, thougl, 
not brought into the market; and many ſuch inſtances haye 
exiſted. Therefore I think that 'the plaintiff ſhould have ſhewn 
on the trial that ſuch was the extent of his claim. But as he 
confeſſed that his claim was of a more limited kind, he ought 
to have laid it as preciſely as he intended to prove it. 

GRosF, J. (a)—As it appears that in point of fact the goods, in 
reſpect of which the toll was claimed, were actually brought into 
the market, I ſce no reaſon why the plaintiff ſhould not have 
ftaced his claim to ariſe on the ſale of ſuch goods: but fill I 
do not think that the nonſuit can be ſupported. Taking the 
whole of the declaration together, as this is a claim of tol! in 
ſpecie, I am of opinion that “ goods fold in the market” mult 
neceſſarily mean © goods brought into the market and there fold,” 
otherwiſe he could not take the toll in ſpecie; for the gravomen 
is that the plaintiff was prevented taking his toll, The precedents 
alſo cited by the plaintiff are ſtrong to ſhew that “ ſold,” 25 
applied to a ſale in a market, means a ſale of goods which are 
in the market. Therefore I am of opinion that the motion to 
ſet aſide the nonſuit ſhould be. made abſolute. And indeed if 
I doubted on this point, I ſhould be inclined to ſend this caſe to 
be tried again in order that, if the defendant perſiſted in his 
objection, it might be put on the record either by tendering a 
bill of exceptions, or by a demurrer to evidence. 

Rule abſolute, 


(a) Abſent Buller, ]. 
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SHIPMAN gui tam aqgainſt FENBEST. 


Tus was an action of debt on 1 Fac. 1. c. 22. /. 14. for 
ſelling leather which had not been ſearched and ſealed- 
On the trial at the laſt Surry Aſſizes before Eyre, Ch. B. it was 
objected that, as under the 50th ſection of this ſtatute, the plain- 
tif might have proceeded in a different form againſt the de- 
fendant before the juſtices of aſſize, or juſtices of the peace 
at their ſeſſions, 6c. for this offence, the juriſdiction of the ſu- 
pcrior courts was taken away by the 21 F. 1.c. 4. , 1.3 which 
enacts, * that all offences hereafter to be committed againſt any 
« penal ſtatute, for which any common informer or promoter 
« may lawfully ground any popular action, bill, plaint, ſuit, 
« or information, before juſtices of aſſize, juſtices of N 
« Prius, or gaol delivery, juſtices of oyer and terminer, or 
« juſtices of peace in their general or quarter - ſeſſions, ſhall be 
« commenced, ſued, proſecuted, tried, recovered, and determin- 
« ed, by way of action, plaint, bill, information, or indictment, 
« before the juſtices of aſſize, juſtices of N/ Prius, juſtices of 
« oyer and terminer, and juſtices of gaol delivery, or before the 
« juſtices of peace of every county, &c. having power to inquire 
« of, hear, and determine the ſame, c.; and that all and all 
« manner of informations, actions, bills, plaints, and ſuits what- 
« ſever, hereafter to be commenced, ſued, proſecuted, or award- 
« ed, either by the Attorney General, Sc. or by any common 
« informer, or other perſon whatever, in any of his majeſty's 
« courts at Weſtminſter, for or concerning any of the offences, 
« penalties, or forſeitures aforeſaid, ſhall be void and of none 
eff.“ But the objection was over-ruled, and a verdict 
-was taken for the plaintiff for one penalty of 6s. 84, with 
liberty to move the Court, 

On a ſormer day in this term Piggo/t obtained a rule to ſhew 
cauſe either why a nonſuit ſhould not be entered on the con- 
ſtruction of the 4th clauſe of the 21 F. 1. which enables de- 
fendants ſued on penal ſtatutes to plead the general iſſue, and 
give ſoch ſpecial matter in evidence, as if pleaded would have 
been a good bar to the action, or why the judgment ſhould not 
be arreſted on the firſt clauſe of the ſame ſtatute. Againſt which 
Bond, Serjt. Morgan, and Marryat, ſhewed cauſe. And with 
reſpect to the firſt part of the rule for entering a nonſuit they 


anſwered, that the objeCtion, if any, went to the juriſdiction 
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of the Court, which therefore could not have been intended 


by the Legiſlature to be ſubmitted as matter of evidence to 


Sw PMAN 


againſt 
HzNuisT. 


the jury, but ought to have been pleaded upon the record, ſo that 
the Court themſelves might judge of it. The ſpecial matter 
intended to be made evidence under the general iſſue was ſuch 
matter of fact as ought in ordinary caſes to be pleaded. [The 
Court, being ſatisfied on this head, directed the counſel to con- 
fine their argument to the laſt objection upon the motion in 
atreſt of judgment; as to which they contended] 

Firſt, That the 21 J. 1. only applies to actions on thoſe ſtatutes 
which were made prior to it; and though the firſt ſtatute paſſed 
on this ſubject, to which the preſent action refers, was anterior 
to the 21 J. 1., namely in the 1 J. 1. yet that act was only 
made for a limited time and was re-enated from time to 
time by ſeveral ſtatutes ſubſequent to the 21 FJ. 1+; from 
which itatutes therefore it now derives it's operative force, 
It appears that the 1 J. 1. c. 22. was to continue to the 
end of the next ſeſſion of the next parliament, The next 
parliament was holden in the 7 J. 1.; but the act was not 
then continued, nor till the 21 J. 1. c. 28. /. 1. Ne 41. 
[after the 21 J. 1. c. 4.] when it was continued as from the 
7 J. 1. till the end of the firſt ſeſſion of the next parliament, 
which was not till the 1 Car, 1., when it again dropped, but 
was continued in the ſame manner as before by 3 Car. 1. c. 4 
J. 22. Noi. ; and fo continued by a ſubſequent ſtatute in 16 Car.1, 
c. 4. From whence it appears that at the time when the 21 7. 1. 
paſſed there was no ſuch ſtatute in force as the 1 J. 1.; and 
therefore the former could not operate upon the latter; and 
again it appears to have been re-enacted again by ſubſequent 
ſtatutes after having expired. This therefore muſt be con- 
ſidered as an action founded on a ſtatute paſſed ſubſequent to 
the 21 J. t. c. 4. which has therefore no control over it; Hick!s 
caſe, Salt. 372. 2d reſolution; nor indeed over any ſtatutes 
paſſed at the ſame parliament, as was ſaid by Hutton, J. in Lit, 
Rep. 163. and agreed to by the whole Court, But, ſecondly, 
the action of debt is not taken away by the 21 J. 1. from the 
ſuperior courts, even ſuppoſing the action to be founded on a 
prior ſtatute; becauſe the plaintiff has no remedy to recover 
the penalty given by the 1 F. 1. c. 22. before the juſtices of 
peace, or any other inferior juriſdiction mentioned in the 5cth 
ſection of that ſtatute. The juſtices have thereby no juriſdic- 
tion given to them to diſtribute the penalties, but only 10 inquirt 
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of the premiſes, which inquiry means in their accuſtomed 
manner, namely, by indictment, or preſentment, at common 
law, 1 Rel. Rep. 93-3 11 Co. G0. b.; and not by information, 
bill, or plaint, unleſs ſpecifically given; Sir V. Jenes 193. which 
was determined very ſoon after the 21 J. 1. c. 4. 1 Burr. 389. 
and 2 Hawk. P. C. c. 1. / 4. Then as that ſtatute gave a pe- 
nalty to the informer, which cannot be recovered by indictment, 
nor by any action which can be inſtituted at the aſflizes or 
ſelions, according to Sir T. Ray. 394. the only remedy which 
the informer under that ſtatute has in order to recover the 
penalty is by action of debt or information in the ſuperior 
courts of Weſtminſter, which is expreſsly given by the act cre- 
ating the penalty; for the 46th ſection ſays, that it ſhall be re- 
covered by action of debt in any of the king's courts of record 
[which means the ſuperior courts at J/e/tminſler, Gregory v. Black- 
feld, Moor 599. and Buckfton v. Shurlack, Styles 340.) in which 
ſuit no wager of law or effeign ſhall be allowed ; words which have 
always been conſtrued as applicable only to the ſuperior courts 
at Weſlminſler, Cro, Car. 112. Hutt. 98. Then if the plaintiff 
could not have recovered the penalty in any inferior court by 
the 1 J. 1., neither can he by the 21 F. 1.; for that ſtatute 
gives no new juriſdiction to the inferior courts in caſes where 
they had none before, but only reſtrains the party from 
ſuing in the ſuperior courts in thoſe caſes where before the 
ſuperior and inferior courts had concurrent juriſdiction. 
Cro, Car. 112. Hutt. 98. Garland g. t. v. Burton, 2 Stra. 
1103. And therefore the firſt reſolution in Hicks's caſe (a), 
ſuppoling it to be maintainable, does not affect this caſe, 
becauſe that was an information on the 5 Elia. c. 4. which 
expreſsly gives an aCtion of debt or information in the inferior 
as well as the ſuperior courts; and the reſolution in Hz-k;'s cafe 
beyond the point then before the Court on the conſtruction 
of the laſt mentioned act was extrajudicial. Beſides, there are 
ſeveral inſtances of actions of debt on this very act of the 1 F. 1. 
having been maintained in this conrt, and the penalties re- 


covered; one in 1 Burr. 497.; and another in Carth. 290, where 


the ſame objection was expreſsly taken and over-ruled. This 
diſtinction will reconcile all the caſes, namely, that where 2 
penalty may be recovered in the inferior courts e nomine as 2 
penalty, the informer is confined to ſue for it there by 21 F. 1. 


= © 4-: but that ſtatute does not apply to caſes where the penalty 


(a? Salk. 372. 
could 
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could only be recovered by the informer in the ſuperior court 
before the palling of it; Leigh v. Kent, ante, 3 vol. 362.: for if 
it did, the informer would be without remedy, which could not 
have been intended by the Legiſlature when they paſſed that ſtatute, 

The Court told the counſel on the other fide that they miglu 
confine themſelves to the laſt head of argument. 

Erſkine, Piggatt, Palmer, and Shepherd, in ſupport of the rule. 
It ſeems now to be admitted that the 21 F. 1. c. 4. applies to all 
thoſe caſes where the penalty may be recovered, whether by 
action or otherwiſe, in the inferior courts ; it fo the judgment 
mult be arreſted ; becauſe under the goth ſection of the 1 7, 1, 
6. 22. the juſtices at ſeſſions muſt be taken to have had power 
to diſtribute the penalties given by that ſtatute z for it is therchy 
expreſsly enacted, that for the better execution of the act [which 
extends to every preceding part of it, including conſequently 
the 46th ſection by which the penalties are diſtributed] all 
juſtices of aſſize, juſtices of the peace, &c. within their ſeveral 
juriſdictions, Vall inquire of all the premiſes in their ſeſſions, and heat 
or determine the ſame. The operation therefore of this ſection was 
to give the ſame juriſdiction in ſubſtance to the inferior courts, 
which it had before given to the ſuperior ones by the 46th ſec. 
tion; and though it did not give the ſame mode of recovering 
the penalties, namely, by action of debt, Cc. yet in d it di 
the ſame thing, by enabling the juſtices to inquire of all the pre- 
miſes, and hear or determine the ſame; which latter word ne- 
ccſſarily implies the power of diſtributing the penalties upon an 
indictment ; otherwiſe they could not determine all the premiſcs. 
And of this opinion was Mr. Juſtice Deuiſen in 1 Burr. 390. 
Beſides, the got. ſection of the 1 J. 1. makes uſe of the words 
« juſtices of afſize.” Now they are in poſſeſſion of all the au- 
thority which formerly belonged to the juſtices in Zyre; and 
informations might have been inſtituted before them ; even the 
proceedings on the old writ of quo warranto were before them. 
If that be ſo, the party here had another remedy to recover the 
penalties, namely, by information before the juſtices of allize, 
or even before the ſeſſions, according to Farren 9. l. v. Wit 
liams (a), where it was held that an information lay on 5 Hs. 
c. 4. at the ſeſſions; in either of which caſes the juriſdiction ot 
this Court is ouſted by 21 J. 1. But even ſuppoſing the in 
ſerior courts had no power to diſtribute the forfeitures, ſtill the 
goth ſection of the 1 J. 1. gives them a juriſdiction over thi 


(a) Cowp. 369. 
oſfeneꝛ 
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offence by way of indictment; and in Hicks's caſe (a) it was 
expreſsly reſolved that the 21 J. 1. reſtrains the juriſdiction of 
the courts at Weſtminſter in actions by common informers, unleſs 


the cauſe of action ariſe within the county where the court of Hax EST. 


B. R. ſits; and that the informer muſt proſecute by information, 
tec. before the juſtices of aſſize, c. That too was not merely 
a determination upon the particular caſe, but was the opinion 
of all the judges aſſembled to conſider the general conſtruction 
of the 21 J. 1.3 and this was after the caſe in Carth. 290. and 
that of Barnes v. Hughes (5), and Rayner v. Fitler (e). And in 
Smith v. Potter (d) the Court actually ſtayed the proceedings in 
an action on 5 Elix. c. 4. on the ground that the juriſdiction of 
the ſuperior courts was ouſted by the 21 F. 1. except in the 
county where B. R. fits. And independently of this conſtruc 
tion which has been ſolemnly put upon it, this appears to be 
the true meaning of the ſtatute even if it were a new caſe z for 
otherwiſe the ſtatute, which was made “ for the eaſe of the 
« ſubjectꝰ as it profeſſes to be, would have a very confined opera- 
tion, as it would only attach upon three ſtatutes, 5 & 6 Ed. 6. 
c. 14. (e), and 5 Eliz. c. 4. / 39. (J). But on the true conſtrue- 
tion of the 21 J. 1. c. 4. it extends to ouſt the ſuperior courts 
of juriſdiction in all caſes where the party might before that 
ſtatute have ſued in the inferior courts either by action, inform- 
ation, or indiFment : for though in the firſt branch of the firſt 
ſection the word indictment is omitted, yet it is inſerted in the 
ſecond branch, where the word ſuit, which was uſed in the 
firſt, is dropped ; ſo that they ſeem to have been intended as 
ſynonimous. But whatever doubt might formerly have been 
entertained upon this ſubject, it muſt now be removed by ſtat. 


9 Ann, c. 11. J 36. which lays certain duties upon hides and 
Kins, and leather, and gives a ſummary juriſdiction by way of 


conviction before two juſtices for all offences againſt that act, 
and the act of the 1 F. 1. c. 22. ; and the thirty-ſeventh ſection 
empowers the juſtices. to mitigate the penalties; which latter 
proviſion was held in Cates g. f. v. Knight (g), to ouſt the ju- 
riſdiction of the ſuperior courts as to the recovery of ſuch pe- 
nalties. | 
Lord Kexyox, Ch. J.— The accurate diſcuſſion which this 
Caſe has received, has rendered it ſo clear as to remove all doubts 


{a) Salk. 392. (b) 1 Ventr. 8. (c) 3 Leu. 71. 

(4) 1 ra. 415. (e) This is ſince repealed by 12 C. 3. c. 71. 

( /) The third inſtance was not mentioned. (g) Ante, 3 v. 442» 
Vor. IV. about 
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about it. This action is brought on the 1 J. 1. c. 22. which 
impoſes certain penalties z and enacts (by the 46th ſection) that 
the penalties ſhall be recovered by action of debt, bill, plaint, 
information, or otherwiſe, in any of his majeſty's courts of record, 
in which ſuit no wager of law or efloign ſhall be admitted. 
Therefore this action may undoubtedly be ſupported, unleſs 
the juriſdiction of this Court be taken away by the ſubſcquent 
ſtatute of the 21 J. 1. c. 4. Then the general queſtion muſt 
depend on the conſtruction of this act of parliament. But ſome 
preliminary queſtions having been made, they may be fuft 
diſpoſed of. It has been argued that the 21 J. 1. does not 
extend to acts paſſed ſubſequent to it, and that this may be 
confidered as an action brought on a ſubſequent ſtatute; the 
i F. I. c. 22. having expired before the 21 FJ. 1. and having 
been only re-enatted fince that time. But on this point I have 
not catertained a doubt from the beginning. We are all moſt 
clearly of opinion that this muſt be conſidered as an action on 
the 1 F. 1. c. 22.3 and that the ſubſequent laws, which have 
continued it from time to time, all give effect to it as an act 
made in the reign of the 1 F. 1. Therefore all the caſes, which 
decide that this ſtatute of the 21 7. 1. prohibit this mode of 
proceeding, will apply to this caſe, as far as reſpects the date cf 
the act of parliament, provided it applies to it in other reſpects. 
Another objection made at the bar was that the 9 Ann. c. II. 
has inflicted other penaltics for this offence z and that, becauſe 
a ſummary mode of proceeding is given by the 36 & 37 ſect. of 
that act before two juſtices with a power of mitigating the pe- 
nalties, the juriſdiction of this Court is taken away; for which 
the caſe of Cates 9. t. v. Knight was cited. But that argument 
is totally unfounded ; the penalties in the latter ſtatute are ac- 
cumulative, and impoſed with a diiterent view; and this ſtatute 
does not affect to repeal the proviſions of the 1 F. 1. c. 22. It 
was not pretended in the caſe cited that a later ſtatute neceſſarily 
repealed the penalties given by a ſormer law; the ſole queſtion 
there depended on the conſtruction of two different ſeclions in 
the ſame act of parliament. Then as to the principal queſtion 
in the caſe; an attentive conſideration of the words of 21 J. J. 
c. J. J I. will remove all doubts concerning it: it enacts,“ That 
« all offences againſt any penal ſtatute, for which any com- 
* mon informer may lawfully ground any popular action, bil, 
« plaint, ſuit, or information, before juſtices of Age, juſlices of Nj 
« Prius, or gas! delivery, juſlices of cer and terminer, or fuſiices of 
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« bill, information, or indictment, before the juſtices of aſſize, 
« fc, or before the juſtices of peace of every county, city, Cc. 
« wherein ſuch offences ſhall be committed, &'c. and not elſe- 
« where, &c.* Then this act of parliament does not extend to 
all proceedings on penal ſtatutes; it only prohibits the pro- 
ceedings in the courts of We//minſter in all thoſe caſes where 
popular actions, bills, plaints, ſuits, or informations, might have 
been brought in the inferior courts, But neither of thoſe modes 
of proceeding, to recover the penalty inflicted by the 1 J. 1. 
6. 22+, is given by the 5oth ſection of that act: and that clauſe 
only enables juſtices of aſſize, juſtices of peace, Wc. within their 
ſeveral juriſdictions, to enquire of all the premiſes in their ſeſſions, 
leet or law-days, and to hear or determine the ſame, Now when 
a power is given to a juriſdiction, which does not ordinarily 
entertain actions, bills, or plaints, and that power is only gene- 
rally to enquire of, hear, and determine the offence, it muſt be 
underſtood to mean by the common law mode of proceeding ; 
namely, by indictment or preſentment. There is no pretence 
to ſay that an aCtion, bill, or plaint can, by the common law, 
be brought at the aſſizes, the ſeſſions, or at courts leet. Therefore 
it appears moſt clearly that the ſtatute 21 J. 1. c. 4. has only 
excluded the juriſdiction of the ſuperior courts in certain enume- 
rated caſes; and, as this is not one of thoſe caſes, the ſtatute 
21 J. 1. does not apply to it. It was argued that the 21 F. 1. 
c. 4. is 2 beneficial law, and ought to be extended as far as 
poſſible : but if the Legiſlature had thought ſo, they would have 
extended the benefit of it to all penal ſtatutes paſſed ſubſequent 
to it, which are infinitely more numerous than thoſe made be- 
fore that time; and I think it is more beneficial to the ſubject 
that his cauſe ſhould be heard and determined by the ſuperior 
courts of record. Then ſeveral cafes were cited at the bar to 
ſhew that this ſtatute reſtrained the proceedings on all prior 
penal ſtatutes to the courts below : but all thoſe caſes are founded 
on the ſtatute 5 Eliz.: the 39th ſection of which expreſsly gives 
power to juſtices of oyer and terminer, and juſtices of the peace, 
Ec. to hear and determine the offences contrary to that ſtatute 
as well by indictment, as by information, action of debt, or bill of 
complaint, This act, having given an action in inferior juriſ- 
dictions, however diſſimilar it is to the common law remedy, pre- 
cilcly ſhews the meaning of the 21 F. 1. c. 4. and to what 
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caſes that latter ſtatutes applies. On the whole, therefore, con- 
fidering the authorities which have been cited, the ſtatute of the 
5 Eliz. c. 4. and that of the 21 J. 1.c. 4. I am clearly of 
opinion that the latter act only applies to thoſe caſes where 
proceedings by way of action, bill, plaint, ſuit, or information 
may be commenced in the inferior courts; and conſequently 
that it does not extend to the preſent, where no ſuch proceeding 
can be inſtituted. 

ASHnursT, J.—lt is a clear principle that where the ſuperior 
courts have a juriſdiction, it can only. be taken from them by the 
expreſs words of an act of parliament, or by neceſſary implica- 
tion. Here it is admitted that an action might be maintained 
in the ſuperior courts by virtue of the ſtatute on which this 
action is brought: then the queſtion is whether that juriſdiction 
be or be not taken away by the 21 J. 1. c. 4. Now the mean- 
ing of that act I take to be this; that where the ſuperior and 
inferior courts have a concurrent juriſdiction both as to the ſub- 
ject matter, and as to the made of proceeding, the juriſdiction of the 
former is taken away. And it is clear that in this caſe the 
ſtatute 1 F. 1. c. 22. did not give to the inferior courts a con- 


current juriſdiftion with the ſuperior ones as to the mode cf 


proceeding z for it did not give to the informer a power of ſuing 
for the penalty in the inferior courts by action, bill, plaint, ſuit, 
or information. Then it follows that the 21 F. 1. does not 
apply to this caſe; for it appears from the caſe cited from 
Carthew that that ſtatute did not give a juriſdiction to infe- 
rior courts in caſes where they had none before, But it was 
argued that the 21 F. 1. c. J. applies to this caſe, becauſe the 
inferior courts have juriſdiction over this ſubject matter in ſan: 
mode of proceeding, namely, by indictment, and that that 
ſtatute reſtrains the proceedings in the ſuperior courts where the 
informer may ſuc by any mode in the inferior courts: but 
that argument militates againſt a known principle of law, that 
the juriſdiction of the ſuperior courts is not to be taken away but 
by expreſs words, or by neceſſary implication, 

BuLLER, J. It is now too late to ſay that the ſtatute 21 J.. 
gives a new juriſdiction to the inferior courts ; to this point the 
caſe in Carthew is a direct authority. But it has been argued 
that though it give no new juriſdiction, yet that it repeals ſo 
much of the 1 J. I. c. 22. as gives the au, and leaves the 
informer to ſue by indictment: but that is directly contrary to 


the caſe cited from Carthew, where an action, fimilar to the pre- 
| ſent, 
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ſent, was maintained, and this very objection was over- ruled. 
Then an argument was drawn from the preamble of the 21 J. I. 
which profeſſes to be an act “ for the eaſe of the ſubject;“ and 
it was contended that, if this conſtruction were put upon it, it 
would only apply to two or three ſtatutes, and therefore that 
the intention of the Legiſlature would be fruſtrated. But as the 
words of the enaCting part are clear and poſitive, we cannot 
have recourſe to the preamble to extend the conſtruction of the 
act. Beſides, it appears that almoſt all the caſes, which exiſted 
previous to the 21 F. 1., and which muſt be taken as the found- 
ation of that ſtatute, were proceedings on the 5 Eliz. c. q.: 
now if there were many actions on that ſtatute, that alone might 
have been conſidered as a ſufficient grievance to induce the Le- 
gillature to remedy it, by reſtraining the proceedings to the 
inferior courts in caſes where thoſe courts had juriſdiction. 
Therefore it ſeems to me that the true meaning of the ſtatute is 
this; that wherever by any act then in force, the informer 
might have ſued by action, bill, plaint, ſuit, or, information, in 
the inferior courts as well as in the courts at We/lminſter, he is 
conſined to ſue in the former: but, as that ſtatute gives no new 
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juriſdiction to the inferior courts, the party may {till ſue in the | 


courts at We/lminſter for all thoſe penalties which could not, be- 


fore the paſſing of that ſtatute, have been recovered in the in- 


ferior ones. 

Grosr, J.— The words of the 21 Fac. 1. c. 4. are ſtrong in 
favour of the conſtruction which has been put upon them : but, 
if they were doubtful, the caſes, which have been determined 
upon this ſubject, are deciſive, For in all of them, in which 
it has been holden that the 21 Jac. 1. reſtrains the proceedings 
to the inferior courts, thoſe courts had an expreſs juriſdiction. 
That this is the true conſtruction alſo appears from other ſtatutes, 
in which the Legiſlature has expreſsly given to inferior juriſ- 
dictions a power to diſtribute the penalties. On the whole I am 
clearly of opinion that in this caſe the informer could not have 


tecovered the penalty by action, bill, plaint, ſuit, or informa- 


tion, in the inferior courts, by virtue of the 1 Fac. 1. c. 22.3 
that it was not the intention of the Legiſlature, in paſſing the 
21 fac. 1. c. 4. to give ſuch a juriſdiction; and that that 
ſtatute is only applicable to caſes, where, before that time, the 
penalty might have been recovered in the inferior as well as the 
ſuperior courts by action, bill, plaint, ſuit, or information. 


Rule diſcharged. 
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1790. 
is 2 BowLzs and Another againſt EDwaRDs, 
vs , 
4 riday, : i : 
'v 8 N a motion to ſet aſide the interlocutory judgment for ir. 
by ! a . . 
1 cannot ſign regularity, the facts appeared to be theſe; after the time 
. wh Want of for pleading expired, the plaintiff ſerved the defendant with a 
i a plea til rule to plead, and within twenty-four hours afterwards ſigned 
1 the expira - 
il tion of 24 Judgment for want of a plea. 
4 4 1 ; ft 3 o . . 2 8 
| demand of Marrzat, in ſupport of the rule, inſiſted that this was irregular, 
i a plea, c for that the defendant had twenty-four hours after demand of a 
| - r * . . . . 
| 4 time for * plea in which to deliver his plea; and he cited Dyche v. Bur- 
| 1 geyne (a), where this point was ruled. 
4 expired Walton contra ſaid, that it did not appear in the caſe cited that 


3 the time for pleading had expired before the demand of the 
made. plea; and that therefore it was diſtinguiſhable from the preſeut. 


But 

The Court held that there was no difference in this reſpect be- 
tween that caſe and this; for that at all events the plaintiff can- 
not ſign judgment till the expiration of twenty-four hours after 
the demand of a plea. And they made the 


Al 


— --. 466 


Rule abſolute (4), 


fa) Ante, 1 vel. 454. 
(5) A demand of a pica may be made at be time of delivering the declaration, 


The Churchevardens of Edmonton v. Oſborne, e, 6 vol. 689. 


„, Tons and Others againf Harkison and Another, 
Nov 27th. 


A huſband HIS was an action on a covenant; in which the defend- 
1s nct . 3 . 

„ ants, who were father and fon, after reciting that dif- 
manta ferences had ariſen between the ſon and his wife, and that they 


his wife's 


child bya had agreed to live ſeparate, covenanted to the plaintiffs to pay 
— nal the wife an annuity of 507. a year, and to pay all the debts con - 
tractcd by her which her huſhand was by law liable to pay. The 
breaches aſſigned were (amongſt others) that the wife had then 
contracted a debt of 56 J. 16s. 9 d. to J. Brighton, for neceſſary 
board and lodging, and other neceſſaries, and for money paid 
and laid out fer ueceſſaries for Mrs. Harriſon, and one John Perrin 
her infant fon by a former huſband, at her requelt, On the tral 
of this cauſe before Lord Kenyon, at Guildhall, it was agreed that 
the plaintiffs ſhould take a verdict for 159/. ; and that it ſhould 
| be referred to an arbitrator to take an account of the particulars 
of the ſeveral demands ſo that the ſame might be ſtated to this 


Court, ſubject to their opinion and direction on the nee” 
0 
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of the covenant in the deed of ſeparation, whereon the action 1790. 
was brought, and whereby the defendants covenanted to pay all 
the debts contracted by Sarah Harriſon the wife, which her e 
huſband was by law liable to pay. The account being now de- Haro. 
livered in, it appeared that ſeveral of the items were for the 
maintenance of her infant ſon by a former huſband. 
This matter was ſhortly ſpoken to at the bar; and the caſe of 
Rex v. Munden, as reported in 1 Stra. 190. was relied on; where 
it was held that a huſband was not bound to maintain his wife's 
mother. But it not appearing from the ſtatement of that caſe, 
either in Strange or in Burn, whether or not the wife were alive 
at the time, the Court took time to conſider of the point; and 
on a ſubſequent day, 
Lord Kenyon, Ch. J. faid, that he had ſeen a copy of the 
order in R. v. Munday (a), taken from the records of the 
Court, by which it clearly appeared that the 4vife was alive (b) 
when the order was made. The Court in that caſe reverſed the 
order of maintenance, on the ground that the ſtatute of Eliza- 
beth (e) only extends to natural relations. Therefore, on the au- 
thority of that caſe (4), we are of opinion that the huſband is 
not liable for the expences of maintaining the wife's child by 
the former huſband ; and conſequently that thoſe articles in the 
account mult be diſallowed, 
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(2) His Lordſhip alſo obſerved that the name of that caſe was Murday, and not 
Munden, as reported in Str, 

% And ſo it appears by the report of the ſame caſe in Fort. zog. 

(e) 43 El. c. 2, þ. 7+ 

(4) The order of maintenance in R. v. Benaire, 2 Lord Raym. 1454. was alſo 
quaſhed on the authority of R. v. Munday. 


_ —————————— ———_— — xxxx———x 


De Moraxba and Others again} Duxkin and Others, , 


New. 29th. 


HE plaintiffs, having taken out a capias ad ſatisfaciend&:ym I the ſne- 

againſt the defendants, ſent it to Painter, their agent in —_ 
Cornwall, who applied to the ſheriff for a warrant on it, directed — 
to his own clerk, aſſigning as a reaſon for not making applica- requeſt, the 
tion to the under-ſheriff in the uſual mode, that the latter was nat ruf 5e 


concerned as attorney for one of the defendants. The ſheriff, ſheriff to 
aſter making ſeveral objeCtions, at length granted a warrant to "0 hs 
Rogers, Painter's clerk. Dunkin was arreſted upon this warrant, 
and eſcaped ; whereupon the plaintiffs obtained a rule againſt 


the ſheriff to return the writ ; which rule 


I 4 Burrough 
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1790. Burrough now moved to ſet aſide; inſiſting that the plaintigg 
* had no right to call for a return of the writ, as the ſheriff had 
xaxva granted the warrant to a ſpecial bailiff at their particular re. 
pr queſt and of their nomination, 
Marryat oppoſed this motion in the firſt inſtance on ſeveral 
grounds, Firſt, As the attorney for the plaintiffs gave Painter, 
their agent, no ſpecial directions with regard to the execution of 
the writ, Painter exceeded his authority, and the plaintiffs are 
not bound by it. In Yates v. Frecleton, Dougl. 600. payment 
of the debt to the agent in the country was held not to be a pay- 
ment to the plaintiff, But even if the agent in the country could 
bind the principal by ſuch an act as the preſent, yet the ſheriff 
was not obliged to conſtitute a ſpecial bailiff: but, having done 
ſo, he is bound to return the writ, and he has his remedy over 
againſt Painter. Atterton v. Harwod, 1 Ro. Abr. 98. ; and 
4 Bac. Abr. 442. At all events, the ſheriff ought to return theſe 
facts on the writ, if he be adviſed that they conſtitute a defence, 
in order that the queſtion may be ſolemnly determined. 
Lord KRNTON, Ch. J.— The rule, which has been obtained, 
to require the ſheriff to return the writ, cannot be ſupported, 
The plaintiffs ſay, that, becauſe the bailiff, nominated by them 
and at their ſpecial requeſt, has miſconducted himſelf, che 
ſheriff ſhall be anſwerable for his miſconduct: but it ſeems to 
me that it was a groundleſs application. The caſes cited are 
not applicable to the preſent : the queſtion in Yates v. Frecleton 
was, whether or not the agent were authorized to receive the 
debt? and the Court very properly determined that he exceeded 
the power given to him. But here the agent was empowered | 
to put the writ in force, which certainly includes the form and 
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the mode of executing it. W . 

BuLL ts, J.— The plaintiffs have ated wrong throughout. In | 
th firſt place the application to the ſheriff was out of the ordinary | 
courſe of buſineſs; he is ignorant of the forms of the office; and 1 
though he be reſponſible for the acts of his under-ſheriff, yet 1 
this kind of buſineſs is entirely conducted by the under- ſherif 1 
The application too was for a favor; it was to indulge the plain- 2 


tiffs with the nomination of their own bailiff; who perhaps 
ſuffered the party to eſcape in order to charge the ſheriff. And 
now the plaintiſfs contend that, by this contrivance, they are 
entitled to maintain an action againſt the ſheriff for the purpoſe 
of driving him to bring another action againſt their own agent. 


But this queſtion does not ariſe now for the firſt time; e 
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been repeatedly held that if a ſpecial bailiff be appointed on the 
nomination of the plaintiff, the latter muſt take the conſe- 
quence of che acts of the former: the Court has conſidered 
them as the acts of the plaintiff himſelf, and has refuſed to call 
on the ſheriff to return the writ in ſuch caſes. 

Rule abſolute (a). 


(a) The fame point was determined in Hamilion v. Dalziel, C. B. Hil. 1774. 
+ Blat, 952+ and in Ladbroke v. Paſmore, M. 30 C. 3. B. R. 


— — 
NoTT againſt VERNVEY and Others. 


1 292 moved to diſcharge the defendant Yerney out of 
cuſtody on filing common bail, upon the aſaãdavits of his 
phyſician and his keeper, that he was inſane at the time of the 
arreſt, And he ſaid that this was different from the caſe of 
Kernit v. Norman (a); for there the defendant became inſane 
after the arreſt ; and therefore, as the arreſt was legal at firſt, the 
Court might on that account have refuſed to interfere. But 
Per Curiam, We cannot interfere in this caſ: any more than 
in the other, 


Rule refuſed. 
(a) Ante, 2 vol. 390. 


BENNET againſt Nichols. 


N a motion to ſet aſide a eri facias on the ground of irre- 

gularity, the only queſtion was how many days were 
allowed to a defendant to put in bail in error; the judgment 
was ſigned on a Monday, and execution taken out on the Friday 
following, 

The Court (after conſulting with the Maſter) ſaid, that he had 
four clear days (a), and that the plaintiff in this caſe was not 
* to ſue out execution till the Saturday. And they made 
che 

Rule abſolute for ſetting aſide the execution. 


Burrough in ſupport of the rule, M1 ingay, contra, 


(a) Vid. Faques v. Nix, ante, 1 vol. 279. 
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De Mo- 
R AN DA 
againft 

Dunxi®. 


The Court 
will not diſ- 
charge a de- 
fendant out 
of cuſtody 
on filing 
common 
bail, on the 
ground that 
he was in- 
ſane at the 
time of the 
arreſt, 


Adeſendant 
has four 
clear days 
aſter final 


judgment to 


ut in bail 
error. 
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1790. 


M nday, 
Nov. 29th. 


The Court 
will permit 
a deviſce, 
not having 
been in poſ- 
ſeſſion, to 
defend in 
eje&ment 
as landlord 
under 116. 


2. c. 19./.13. 


CASES in MICHAELMAS TERM. 


Lovzrock on the Demiſe of Norris againſt 
Dax cASTER. 


JO OECAN obtained a rule to ſhew cauſe why a rule, to 
permit J. E. Waight, a deviſee in truſt, to defend as land. 
lord under 11 Geo. 2. c. 19. /- 13., ſhould not be diſcharged; 
on the authority of a ſimilar deciſion in the laſt Term (a). 
Burrough now ſhewed cauſe ; obſerving that in the former 
determination the perſon who wiſheg to defend was the 6 que 
trufl, and that it could not thereſore govern the preſent caſe, 
He ſaid this was a ſtronger caſe than that of a Lord claiming hy 
eſcheat; becauſe the deviſce could always diſtrain on the tenant, 
even before the ſtatute of Arne. And in Fairclaim v. Shan. 
title (b), Lord Mansfield ſaid, “ if the heir had refuſed [to per. 


« mit the lord to defend] the Court would have admitted the 


© lord to defend.“ 
Lord Ktzrox, Ch. J. aſked Morgan whether he would con- 
ſent to try it in an iſſue © deviſavit vel non; and on his refuſal, 
The Court Diſcharged Mr. 1forgan's rule. 


" (a) Ante, 3 vel. 783. Nota; There is a miſtake in that caſe; thcapplication c 
defend was there made by the c, que tr. 
(b) 3 Purr, 1503. 


The Kino again} Tromas AMERY (a). 
The Same againſt JohN Monk. 


HE judgments in theſe caſes were reverſed in the Hovst 0: 
Lorps, April 2th, 1790. 


(a) Vide 2 vol. 515. 
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ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 
IN 


Hilary Tenia , 


In the Thirty-firſt Year of the Reign of Geonce III. 


MITCHELL againſt OLDFIELD. 


* this action the plaintiff recovered a judgment againſt the 
4 defendant for 182/. 10s. But the defendant, having alſo 
recovered in another action againſt this plaintiff and another, 
obtained a rule to ſhew cauſe why the debt and coſts in the latter 
ſhould not be ſet off againſt the judgment in the former action; 
ſuggeſting (among other reaſons) that Mitchell had abſconded. 

Bearcroft now ſhewed, on behalf of Mitchell's attorney in the 
firſt action; contending that, as he was not concerned as at- 
torney in the other action, he had a hen for his coſts on the 
judgment obtained by his client. He alſo hinted that perhaps 
the Court would not interfere at all in this caſe z inaſmuch as one 
debt was due to the plaintiff alone, whereas the other was the 
joint debt of the plaintiff and another to the defendant; and he 
obſerved that this was not ſuch a debt as could be ſet- off under 
the ſtatute. But 

Lord Kexyox, Ch. J. ſaid, that this did not depend on the 
ſtatutes of ſet-off, but on the general juriſdiction of the Court 
over the ſuitors in it; that it was an equitable part of their ju- 
riſdiction, and had been frequently exerciſed. But, as to the 
other point, he obſerved, that the attornies and ſolicitors of the 
diſteren courts have a lien on all papers in their hands, and 
judgments recovered, for their coſts; that in the Court of Chan- 
ccry they were permitted to retain title deeds for that purpole (a): 

(a) Vid. ante, 3 vol. 275. 

and 


1791. 


Tueſday, 
— Ich. 


If A. re. 
cover 
againſt C., 
and C. re- 
cover 


againſt A. 


and B.; the 


court will 
permit C. 
on motion 
to ſet off 
the dama- 
ges which 
he has re- 
covered 
againſt 
thoſe obs 
tained by 
A., on his 
undertak- 
ing that 
the bill of 
A attor- 
ney in the 
firſt action 
ſhall be ſa- 
tisficd ; he 
having a 
lien on the 
judgment 
for nis 
coſts. 
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1791. and he thought it right that the attorney in this cafe ſhould 
— be ſatisfied for his coſts before the defendant was allowed to 
09002 make the ſet- off. 
Ororirty, BuLlLEtR, J.— Though this Court have ſaid that they will not 
interfere on the behalf of the attorney, and prevent the plaintif 
ſettling his own cauſe without firſt paying the attorney's bill (a), 
yet when the adverſe party, againſt whom a judgment has been 
obtained, applies to get rid of that judgment, the Court will take 
care that the attorney's bill is ſatisfied, 
The Court made the rule abſolute, on the defendant's under. 
taking to pay the attorney's bill, and on his entering a remittitut 


in the cauſe in which this defendant was plaintiff (5), 
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(a) Vd Welch v. ele, Doug!. 226. and Griffin v. Eyles, H. Bl. Rep. C. B. 122. 
(b) See Read v. Deter, Feſt, 6 vol. 361. and Randle v. Fuller, pes, 6 vol. 456. 
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Wedneſdeys Ex Parte W1LLIAMS, 
Jun. 26th. 


The Court ($7935 moved that an attorney's bill for fees, all of which 


will not . : 5 
e were due for carrying on a proſecution by indictment at ts 


attomey's quarter ſeſſions, ſhould be referred to the Maſter to be taxed, But 3 


— al! The Court (after being informed by the Maſter that in point 


| _ 3 og of fact ſuch a reſerence (a) had never been made before) ſaid, 
the quarter that they could not interfere, the whole of the buſineſs having 


More (4): been carried on in the inferior court: But that, if any part (i of 


ſeexs, if 
ters be the attorney's demand had ariſen from the conduct of buſineſsin 
— Court, they would have referred the whole bill. 

Rule refuſed (c), 


(a) The 2 Geo. 2. c. 23. f. 23. (after enafting that no attorney ſhall bring any . 
tion on his bill until it has been delivered a month) procceds thus; “ and upon ap» 
& plication of the party chargeable by ſuch bill, or of any other perſon in that behalf 
t authoriſed, unto the Lord Chancellor, or the Maſter of the Rolls, or unto ary of 1 
* the courts aforeſaid, or unte a judge or baron of any of the ſaid courts reſpeflively, # ( 
« which the buſineſs contained in ſuch bill, or the grearsft part thereof in amount or value, # , 
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6 hall have | cn tranſafted,”* they may refer the bill, Sc. to be taxed. 
(%) Vid. Dongl. 189. . & P.; and Winter v. Payne, aft, 6 vol. 645+ 


(e) Williams v. Fackſen, Hil. 30 Ces. 3. B. R. S. P. Stephenſen v. Taylar and Another 1 
York Summer Aflizes, 1786, cor. Buller, J. An action was brouglit for buſinel is p 
done by the plaintiff as an attorney in conduRing a proſecution at the quarter 5 ö 
ſe ſñons for the defendant : no bill was delivered. Buller, J. was of opinion that by 3 ſ 
the 2 Geo. 2. which requires an attorney to deliver his bill, it was not neceſſary'0 4 p 


do ſo ſor buſineſs done at the ſeſſions: the ſtatute only preſcribing it in caſe of 
tuſineſs done in a court of record wherein attornics are admiſſible and ſworn. 


% But this caſe waz aſterwards overruled, peſt, 496, See alſo Clarke v. Diu 
wan, poſt, 5 wil. 694 
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The Kino againſt Field (the Rector) and Others, 
the Churchwardens of the United Pariſhes of St. 
ANN, St. Acxes, and ZACHARY, 


Ts was a rule calling on the defendants to ſhew cauſe 
why a mandamus ſhould not iſſue, commanding them to 

nt their certificate to the biſhop of the election of Mr. Love 
to the lectureſhip of this pariſh, in order that the biſhop might 
licenſe him. It appeared that at the election to this office, 
which is made by ballot by the pariſhioners paying ſcot and 
lot, and not receiving alms from the pariſh, 157 n2mes were put 
into the glaſs, 79 of which were for Mr. Ree, and 78 for Mr. 
Love : but only 156 were taken out, 78 for each candidate. But 
that two of Roſe's voters were not qualified, by not paying ſcot 
and lot, It alſo appeared that there was no endowment for the 
lefturer, but that he received a certain ſum from the pariſh» 
officers out of the money raiſed by the poor-rates. 

Mingay now ſhewed cauſe ; and relied on the authority of R. 
v. The Biſhop of London (a), to ſhew that the rector could not 
be compelled to conſent to the election, the lecturer being ſup- 
ported by voluntary contributions, and there being no imme- 
morial cuſtom to elect without his conſent. 

Adam, in ſupport of the rule, ſaid, that this caſe was diſtin- 
guiſhable from the one cited, that being a conteſt between the 
pariſhioners and the rector, whereas this was between the two 
candidates, And he obſerved that this application was merely 
for the purpoſe of putting the queſtion into a courſe of inveſti- 
gation, who had the majority of legal votes. 

Lord Kenyon, Ch. J.This is an application for a writ of 


= mandamus in order to enable the party applying to eſtabliſh his 


right to ſome permanent intereſi: but it now appears that the ob- 
ject of contention is not an intereſt of that nature. I readily 


& ſudſcribe to the opinion of Lord Mansfield, in the cafe cited, that 


no perſon can uſe the pulpit without the rector's conſent, unleſs 
there be an immemorial cuſtom for it: where there is ſuch a 
cuſtom, it is binding on the rector, as it ſuppoſes a conſideration 


; | to him, In ſuch a caſe the right of the lecturer partially ſuper- 


ledes the right of the rector. But in the preſent caſe there is no 
ſuch cuſtom; and the emoluments are not permanent; they de- 


4 pend on voluntary contributions, being taken out of the poor» 


(a) Ante, 1 vil. 331, 
rates, 


125 
1791. 


— — 


W: ane * 
Jau. 26th. 


AMandamus 
to the rector 
to certify to 
the biſhop 
the election 
ot a lecturet 
retuſed ; 
there being 
no imme- 
moral 
cuſtom for 
the lecturer 
to uſe the 
pulpit 
without 

the retor's ; 
conſent, 
and the lec- 
turer bei 
paid out 
the pcore 
rates. 


126 
1791. 


—— — — 


The KinG 
againſt 
Frer.n, 


and Others. 


Saturday, 
Fan. 29th. 


An indi- 
ment ſor 
publiſhing 
libellaus 
matter, re- 
AeQing on 
the memory 
of a dead 
perſon, not 
alleging 
that it was 
done with a 
deſign to 
bring con- 
tempt on 
the ſamily 
of the de- 
ceaſed, and 
ro ſtir up 
the hatred 
of the kings 
ſubjects 
againſt 
them, and 
to excite his 
relations to 
a hreach ct 
the peace, 
cannot be 
ſupported. 
Proof that 
the defend- 
ant gave a 
bond to the 
ſtamp- 
office ſor 
the duties 
on the 
advertiſe. 
ments in a 
newſpaper, 
and had oc- 
caſionally 
applied at 
the ſtamp- 


CASES INS HILARY TERM 


rates, and have commenced within the time of legal memory : 
there is therefore no right ſtated in the party which can be the 
ſubject of legal contention. 

BULLER, J-—lIt was incumbent on the party making this ap- 
plication to ſhew that he has a right to obtain a certificate from 
the rector and churchwardens of his having been elected lecturer: 
but it now turns out that there is no ſuch office in this pariſh in 
point of law, aud therefore the party applying cannot be clected 


to it. 
Rule diſcharged, 


The KixG againſt L. Topnan. 


HE defendant was indicted for a libel reſlecting on the 
memory of the late Earl Cooper on the trial of which, 
before Mr. Juſtice Buller, the defendant was found guilty. The 
indictment charged that “ the defendant, being a perſon of x 
&« wicked and malicious diſpoſition, and wickedly and maliciouſly 
“ contriving, and intending, to injure, defame, diſgrace, and 
tc vilify the memory, reputation, and character of George Naſſu 
% Clavering, Earl Cowper, then deceafed, and to cauſe it to be be- 
&« lieved that the (aid Earl in his lifetime was a perſon of a vicious 
e and depraved mind and diſpoſition, and deſtituteof filial duty and 
« affection, and of all honourable and virtuous ſentiments and in- 
« clinations ; and that the ſaid Earl had led a wicked and profligate 
© courſe of life, and had addicted himſelf to the practice and uſe 
« of the moſt criminal and unmanly vices and debaucheries, on, 
c. at, Cc. with force and arms, wickedly, maliciouſly, and un- 
&« }awfully did print and publiſh, and cauſe to be printed and pub- 
ce liſhed in a certain newſpaper called “ the World,” a certain falle, 
ic ſcandalous, and malicious libel, of and concerning the ſaid Earl 
« Cowper, c. The indictment then ſet forth the publication 
with proper innuendos; and it concluded “ to the great dil. 


« grace and ſcandal of the memory, reputation, and character af 


« the ſaid G. Earl Cowper ; in contempt, c.; to the evil example 
c.; and againlt the peace, Sc.“ A rule was obtained in laſt 
Michaelmas Term, to thew cauſe either why a new trial ſhould 
not be granted, or why the judgment ſhould not be arreſted, 
Erſteine, Chambre, Garrow, and Martin, ſhewed cauſe againſt 
the rule; and Mingay, Graham, and Confle, ſupported it. Thele 
queſtions were argued very much at length on general prit- 


office teſpecting the duties, is evidence that he is the publiſher. Vde Pu t. de Pace, 2. 


ciples; 


— — . ] 


nnn dts as 
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ciples; ard the principal caſe cited in ſupport of the indictment 
was that in 5 Co. 125. de libellis famoſes, 

The Court took time to conſider of the queſtions ; and now 

Lord Kexyon, Ch. J. delivered the opinion of the Court. 

This was an indictment for a libel, tried before my brother 
Buller, who ieft to the conſideration of the jury the two queſtions, 
which generally ariſe on theſe trials; namely, whether the de- 
fendant were or were not the publiſher, and whether the innu- 
endos were matle out; and the jury ſound the defeudant guilty. 
An application was made in the laſt term for a new trial, or to 
arreſt the judgment. The grounds for the former were that an- 
other queſtion ſhould have been left to the jury, namely, whe- 
ther this paper were publiſhed in the ſpirit of a biographer, or 
with a malicious intention to defame and vilify the character of 
Lord Cowper. Of the firſt queſtion which the jury determined, 
whether the defendant were or were not the publiſher, there 
can be no doubt whatever; the evidence was perfectly ſatisfac- 
tory. It was proved that the paper was ſold at the office ; 
that the defendant as proprietor of the paper had given a bond 
to the ſtamp- oſſice, purſuant to the 29 Geo. 3. c. 50. J. 10., for 
ſecuring the duties on the advertiſements; and that he had from 
time to time applied to the ſtamp-· oſſice reſpecting the duties on 
the paper. It is impoſſible therefore to ſay that this was not 
ſtrong evidence to be left to the jury to ſhew that he was the 
publiſher. 'Then it was aſked at the bar, ſhall every perſon, who 
is a proprietor of a paper, as a ſeme covert, an infant, or a truſ- 
tee, be anſwerable criminally ior the acts of the agent, in inſert- 
ing libellous matter in the paper? To that queſtion it is ſuffi= 
cient to auſwer, that this is not one of thoſe caſes. This was the 
cale of an adult. And this unqueſtionably was proper evidence 
to the jury, who have drawn the only conclufion which, in the 


8 diſcharge of their duty to themſelves and the Public, they could 


draw, Then it was argued that, even ſuppoſing there was ſuf- 
hicient evidence of publication, there was no evidence of a crimi- 


mu intent in the defendant. To this I can anſwer in the words 
ol Lord Mansfield, in R. v. N. codfall (a), that „ where the act is 


& in itſelf unſawful, (as in this caſe,) the proof of juſtification or 


5 b Cy . 

. * excuſe lies on the defendant; and in failure thereof, the law im- 
J cc - bd 0 .* * . . 
plies a criminal intent.” There may indeed be caſes, and ſo it 


was admitted in R. v. Nutt (6), of a publication in point of law, 


= cre no criminal intention can be imputed to the party, as 


(a) 5 Burr, 2667, (6) Fitz. 47. 
where 
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where a perſon delivers a letter, without knowing it's contents, or 
delivers one paper inſtead of another. But here no evidence 
was offered to the jury to diſprove the publication: The calc 
was nakedly left to them to make that inference, which neceſſa- 
rily ariſes from the publication of a paper, which at preſent] 
am ſuppoſing to reflect on the memory of the nobleman mention. 
ed in the indictment, Therefore, we are of opinion that the 
queſtions put to the jury were the only queſtions which it wa 
the duty of the judge to leave to them, and that they have drawn 
the only inference which could fairly be drawn from that ei. 
dence; and conſequently that there is no ground for a new 
trial. 

The next queſtion is, whether or not the judgment ouglit to be 
arreſted ; and that queſtion is ſuppoſed to have fome novelty in 
it. The only judicial deciſion on this ſubject, which was cited 
at the bar, was that in 5 Co.; the caſe de libellis famofis ; where i 
is ſaid that publications defamatory of dead perſons are libellous; 
and the reaſon given is, becauſe it tends to ſtir up others of the 
fame family, blood, or fociety to revenge, and to break the 
peace, by provoking them to vindicate the memory of the de. 
ceaſed, and to wipe off that ſtain which the refleQions on the 
anceſtor may caſt upon them. But it is to be obſerved that that 
was not the point in judgment; for it was a libel on the living 
archbiſhop as well as on his predeceſſor ;z and therefore the judg- 
ment for the former might well have been ſuſtained, without 
going into the other point incidentally mentioned by the Court, 
In 1 Hawk. P. C. (a) it is ſaid, * the chief cauſe, for which the 
law ſo ſeverely puniſhes all offences of this nature, (libels,) is the 
« direct tendency of them to a breach of the public peace, by pro- 
ic yoking the parties injured, and their friends and families, toads 
« of revenge, which it would be impoſſible to reſtrain by the ſe. 
ic vereſt laws, were there no redreſs from public juſtice for injuries 
&« of this kind, which of all others are moſt ſenfibly felt.” Nov 
it is fit to compare the manner in which this indictment is drawn 
with others of a ſimilar nature. This profeſſes to be a lie, 
merely refleting on the memory of the late Earl Cowper; and! 
does not ſtate that it tended to excite his relations to revenge, aud 
a breach of the peace. In other caſes, particularly in thoſe t- 
flecting on King William, the indictments charged that they were 
publiſhed to ſlander the government (5), with a view to counter 
act the revolution. We have ſcen the indiQment in R. v. Cid. 


(a) 1 Hawk. F. C. c. 73. 3 (5) Carth, 405. N f 
15 95 
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« ley (a); in which it was alleged that the defendant,” intending 
« to vilify and ſcandalize the memory of Sir C. Gaunter Nicoll, Se. 


t29 
I 791. 


«and to induce a belief that the ſaid Sir C. Gaunter Nicoll had The Kine 
. a Nn 
« obtained the order of knighthood of the Bath by vile and ſean- E Törtan. 


« dalous means;“ thereby reflecting on the gæverument which has 
the diſtribution of honours; “ that he had acted as an enemy to 
« his kingdom, and had voted as a member of parliament cor- 
« ruptly and perniciouſly, contrary to his duty, Sc.; and malici- 
« ouſly to fix a mark of infamy, contempt, and diſhonour, on the 
memory, name, and family, of the ſaid Sir C. G. Nicoll, Se. 
« and to ſtir up the hatred and evil will of the ſubjects of the 
« king againft the family and poſterity of the ſaid Sir C. G. Nicoll.“ 
Now to ſay, in general, that the conduct of a dead perſon can 
at no time be canvaſled ; to hold that, even after ages are paſſed, 
the conduct of bad men cannot be contraſted with the good, 
would be to exclude the moſt uſeful part of hiſtory. And there» 
tore it mult be allowed that ſuch publications may be made 
fairly and honeſtly, But let this be done whenever it may, 
whether ſoon or late after the-death of the party, if it be done 
with a malevolent purpoſe, to vilify the memory of the de- 


(a) Hil. 7 Geo. 2. There an information was granted againſt the defendant for 
publiſhing a libel reflecting on Sir C. Gaunter Nicoll, Lady Dartmouth's father, and 
on the government. The information (after deſcribing Sir Charles's public fituation 
in life) ſtated that the defendant © envying the good name and character of the 
« ſaid Sir Charles Gaunter Nicoll, and maliciouſly deviſing and intending to vilify 
and ſcandalize the memory of the ſaid Sir Charles, and to traduce and miſrepreſent 
e him as a perſon of corrupt aud wicked principles, and to induce a belief in the ſub. 
* jects of our ſaid lord the king, that the ſaid Sir C. bad obtained the honourable order of 
*« knightboed of the Bath by wile and ſcandalcus means, and that he had acted as an ene- 
* my to this kingdom, and had voted as a member of parliament corruptly and 
© perniciouſly, contrary to lis duty as a ſubject of our ſaid lord the king and a 
member of the ſaid parliament ; and malicioufly to fix a mark of infamy, contempt, 
* and diſhoneur on the memory, name, and family, of the ſaid Sir C.; ard to excite others, 


* the ſubjects of our ſaid lord the king, to blacken and defame the memory of the 


* ſaid Sir Charles, and to ſtir up the hatred and evil will of the ſubjects of our ſaid 
* lord the king againſ} the family and poſterity of the ſaid Sir Charles, atter the death of the 
« ſaid Sir Charles, to wit, on, Sc. publiſhed, Sc.“ the following libel (introduc- 
ing the proper innuendos) « © On Saturday evening died of the ſmall pox, at his 
« houſe in Greſvencr Square, Sir Charles Caunter Nicol, knight of the moſt honour. 
* able orcer of the Bath, and repreſentative in parliament for the town of Peter- 
* borough. He was bleſſed with an ample fortune, which he enjoyed in a manner 
* that rendered him in early years of life a truly valuable huſband and a friend, 
* He could not be called a friend to his country; for he changed his principl-s for a 
- red ribband, and voted for that pernicious project, the exciſe.” The informa- 
tion concluded © to the great ſcandal and reproach of the name and memory of the 
4 ſaid Sir Charles; to the great injury of his family and poiterity 3 and to the diſ- 
® honour of our lord the King, &c." 
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ceaſed, and with a view to injure his poſterity, as in R. v. Cite. 
ley, then it comes within the rule ſtated by Hawkins; then it is 
done with a deſign to break the peace, and then it becomes 
illegal. But on that queſtion the jury ought to have had the 
power to deliberate ; ſomething like that which was ſtated in 
Critchley's caſe, and in R. v. Horne (a), ſhould have been ſtated, 
We are therefore of opinion that, as nothing of that ſort is 
ſtated in the prefatory part of this indictment, as that it was 
publiſhed with an intent to create any ill blood, or to throw 
any ſcandal on the family and poſterity of Lord Cowper, or 
to induce them to break the peace in vindicating the honour of 
the family, this judgment ſhould be arreſted, 

Rule abſolate to arreſt the judgment, 


(a) Corp. 672. 


— ———— 


The Mayor and Burgeſſes of Lynx RTOIS, otherwiſe 
Kinc's Lynn, Nokrolk, againſt The Mayor, 
Commonalty, and Citizens of Lox box; in Error, 


-HIS action was brought in the court of Common Pleas. 
The declaration (a) alleged, that the plaintiffs (below), 
among other liberties and privileges, had immemorially enjoyed 
this privilege, namely,“ that the citizens of the faid city, and all 
« their goods, ſhould be quit and free of and from all toll, paſſage, 
ce and laſtage, and other cuſtoms, throughout the whole kingdom 
« of England, and the ports of the lord the king, except only his 
« que and ancient cuſtom and prizes of wines” which libertics 
have been confirmed by divers acts of parliament. That the 
king by his certain writ commanded the defendants (below) to 
permit the plaintiſis to be quit of yielding ſuch toll, &'. as afore- 
ſaid, or on a certain day palt to ſignify to him cauſe wherefore 
they had not executed his commands, yet that the defendants, 
not regarding the writ, had not ſignified to him, c. and ſince the 
time of the ſaid writ, J. on the 1ſt December 1787, diſquieted the 
ſaid citizens on the occaſion aforeſaid, and then and there required q 
O. Denton [and four other perſons by name] citizens of, c. and 
of other citizens, Oc. toll, c. within their ſaid borough, c.; i 
contempt of the king, and ts the damage of the ſaid mayor, commonaliy, 


(a) The writs, and the d-elaration, are ſtated at length in H. Blackſt, Rep. C. V. 
2463 together with the ſubſzquer.t proceedings in the court of Common Pleas. 


gu 
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and citizens of 1091, &c. The defendants, in their firſt plea, 
traverſed the right of exemption claimed by the plaintiffs ; and, 
in the ſecond, pleaded that O. Denton, and the four other perſons 
named in the declaration, were not citizens of the ſaid city; on 
both which pleas iſſue was joined. 

At the trial the jury found a verdict for the plaintiffs on both 
the iſſues, and gave 1s. damages; which damages were remit- 
ted on the record. And the court of Common Pleas gave judg- 
ment, * that the citizens of the ſaid city, and all their goods, be 
« quit of yielding ſuch toll, paſſage, laſtage, and other cuſtoms, as 
« aforeſaid, of their goods and things, in the ſaid borough and 
« port thereof; and the ſaid mayor and burgeſſes of the ſaid bo- 
« rough in mercy, &c.” The defendants removed the record into 
this court by a writ of error. 

This caſe was argued in laſt Trinity term by Runningten, Serjt. 
for the plaintiffs in error, and Gibbs for the defendants; and 
again on this day by Le Blanc, Serjt. for the former, and Adair, 
Serjt. for the latter, 

For the plaintiffs in error, it was objected, firſt, that the writ 
was only a prohibitory writ, which was ifſued by the crown to its 
own bailiffs and ſervants, and not a remedial writ, on which the 
parties could plead. £itzherbert (a), treating of this writ, ſeems ſo 
to have conſidered it; and the inſtance he gives is, that of a mere 
command by the king to his bailiffs; “ The king 79 Hit bailiffs of 
« 7.; greeting.” And commenting on the writ he ſays, “ and 
« upon that he may have an alias, a pluries, and an attachment.“ 
The only conſequence therefore of not obeying the pluries is that 
an attachment may iſſue againſt the party, to whom the writ is 
directed, for his contempt; but no further proceedings can be 
had on it. Finch alſo conſidered this only as a prohibitory writ 
lor he gives it as one of the inſtances (5) in his chapter, « of 
* certain ſpecial writs wherein no proceſs lieth (c) ;“ and of them 
he ſays, „ beſide which (namely, the common actions) there be 
+ certain other originals out of Chancery, which are (as it were) 
© ſpecial anomalies and exceptions from the former; being not de- 
« duCtory to bring any matter into plea or ſolemn action, but 
* only commendatory or prohibitory to do or leave ſomething un- 
done. And therefore no proceſs at all lieth in theſe writs, but only 
an attachment upon a contempt, for not executing or obeying them,” 


(% Fita. N. B. 518. 4to. ed. (6) Finch 506. 
() Finch 490. cb. 48. 
"A Lord 
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1791, Lord Ch B. Comyns too, treating of the remedies which a party 
— who is exempted from paying toll, has, ſays there are two reme. 


Lvxx 
Corpora- 
tion 
apain 
"> al 
Corvora - 
tion ; 
in Error, 


dies (a); firſt, by writ de ende quietum de theolonio, if he, who 
ought to be quit of toll, be charged; 2dly, by action, if the toll be 
taken, He therefore diſtinguithed between the caſes of demand. 
ing and taking toll; and was of opinion that in the latter only 
could an action be maintained. Titzherbert, in his comments on 
the writ of mon/ſiraverunt, which was framed for the beneſit of 
tenants in ancient demeſne, ſays (5), “ the plaintiffs may count, 
« and recover damages :”” but in his comment on the writ in 
queſtion, he ſays nothing reſpecting the pleadings upon it, But 
even if this were a writ on which the plaintiffs could count, 
they have not ſtated any injury on the record, for. which the 
law gives redreſs, The only matter alleged as a grievance is, 
that the defendants (below) required, not that they took, the 
toll from the plaintiffs : but this is not a damnum for which the 
law will give an action; an actual injury muſt be ſtated, Be. 
ſides, this count is on the p/uries, not on the attachment; and 
even in mon/lraverunt the count mult be on the attachment. 
Secondly, But if any aCtion could be mainfained in this caſe, it 
ſhould have been a qui tam action. 4 Com, Dig. title “ Probibi. 
« tion,” J. (c): and 12 Rep. 61, It is laid to the contempt of the 
king, and to the damage of the plaintiſts (below). Thirdly, At 
all events, the action ſhould have been brought by the party 
grieved. Fitzherbert (d) ſays, the particular perſon, who is 
grieved, may ſue forth the writ, And, commenting on the writ, 
de libertatibus allocendis (e), he obſerves, that © thoſe writs are of 
« ſeveral forms, and may be ſued by a body corporate, or by a ſingle 
« perſon, as the caſe ſhall happen.” Now here the corporation of 
Lenden ſued out the writ, and alleged a grievance to five parti- 
cular perſons, from whom the toll was demanded. Then even it 
the corporation might have ſued out the writ, the individuals, 
who were injured, ſhould have counted. Fourthly, The 
count ought to have ſtated by what deſcription of citizens 
the exemption is claimed. All the citizens, whether reſident or | 
not, cannot be entitled to the exemption; Waller v. Hanger, 
2 Bulſtr. 1. It ſhould have been claimed for the re/ident citizens 


only. 


(2) Fita. N. B. 34 
(e) F. N. B. 320. 
Tor 


(a) g Com, Dig. 526. title Tel. II. 1, 2. 


(c) Page 481. (4) F. N. B. 521, 
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For the defendants in error it was contended, in anſwer to 
the firſt objection, that it appeared from the precedents of pro- 
ceedings on this writ, as well as from analogy to other caſes of a 
ſimilar nature, that this was a remedial writ, on which an 
action might be maintained. In the Regiſter 238. 6. the writ, 
the alias, pluries, and attachment, are ſet out at length. The 
latter begins, as the writ in treſpaſs, “ Si fecerit te ſecurum, &c. tunc 
« ane, c. In Ryl. Plac. Parl. 13. the proceedings on this writ are 
ſtated, where an iſſue was directed on the action commenced 
on this writ. There is alſo another nſtance in Madox's Firma 
Burgi (a) of an action, which was ſupported on this writ. That 
indeed was a gui tam action; but it ſhews that this is the ſub- 
jet of ſome action, and furniſhes a decifive anſwer to this 
objection. There are ſeveral other writs of the ſame nature with 
this, on which actions may be maintained, though the plaintiff 
be not injured; one of which is that of monftraverunt ; between 
which and the preſent there is no difference. They reſemble 
each other ſo ſtrongly, that when the writ de theolonis is ſued out 
by the tenants in ancient demeſne, it is exactly like the monftra- 
verunt : Fitz. N. B. 521. ſpeaks of them both together. Neither 
the writ de Heclonio or the monſlraverunt is directed to the ſheriif; 
there is an attachment in both; and it is admitted, by the paſ- 
ſage from Fuzherbert (b), that in monſtrauerunt the parties may 
plead to iſſue, And iu 2 Int. 654, 5- there is a precedent of a 
judgment on that writ. The attachment in both is not for a 
contempt, but is proceſs to bring the parties into court; and, 
having had that effect, it is funFus officto ; it need not appear on 
the record. What is ſaid by Ld. Ch. B. Compyns is by no means 
concluſive that ſuch an aftion as the prefent cannot be main- 
tained : it does not follow that, becauſe he ſays an action may 
be maintained for taking toll, no action lies for demandiag it: 
and even if ſuch were his opinion, it cannot be ſupported in op- 
polition to the records ſtated in Madox, Ryley, and 2 Inft. ; which 
alſo furniſh an anſwer to the dium of Finch, Neither is it ne- 
ceſſary that the plaintiffs ſhould have received an actual injury 
to entitle themſelves to this action. In the precedent in the 
Reg. 258. no diſtreſs is ſtated either in the writ de 7eo/onio, or 
in the attachment upon it. Ld. Cote (c), commenting on the writ 
of meſne, lays, There be fix writs in the law, that may be main- 
"tained quia timet, before any moleſlation, diflreſs, or impleading : 


{a) Page 138. (5) F. N. B. 34. (c) Co. Lit. 100. a. 
K 3 Iſt, 
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te ift, A writ of meſne, before he be diſtrained ; 2d, Varramtia 
ce charte, before he be impleaded; 3d, A monſtraverunt, before 
te any diſtreſs or vexation, &c.” And afterwards he proceeds 
thus: © It is to be known that there be two ſeveral judgments in 
& a writ of meſue, one at common law, the other by the ſtatute 
« Weſtm. 2. c. 9. At the common law he ſhall have judement t 
& recover his acquittal ; and if he be diſtrained or damnified, his damages 
* and coſts.” So that if he ſue before diſtreſs, he may have judg- 
ment to be quit; if a diſtreſs be taken, he may alſo recover 
damages. The writs de theolonio, monſtraverunt, ne injuſts vexes (a), 
and that de warrantia chartæ (6), are all analogous. They may 
be ſued out merely for the purpoſe of bringing the queſtion of 
right into diſpute, without regard to any actual injury to the 
parties ſuing. Fitzherbert, in his comments on the writ de 
warrantia charte, ſays (c), * A man may fue forth this writ 
« before he is impleaded in any action, but yet the writ doth ſuppoſe 
ce that he is impleaded : and if the defendant appear, and ſay that 
& he is not impleaded, by that plea he confeſſeth the warranty, 
c and the plaintiff ſhall have judgment to recover his warranty.” Hi, 
21, 22, and 23, ſpeaks to the ſame effect. The truth or falſe- 
hood, therefore, of the allegation that the party is impleaded is ſo 
totally immaterial, that the plaintiff may have judgment to re- 
cover his warranty, though he be not impleaded. So in the 
writ of meſue, Fitzherbert ſays (d), „And if a man bring a writ 
« of meſne where he is not diſtrained, yet the writ is maintain- 
* able ; but then he ſhall not recover damages, for the writ is 
« brought only to recover the acquittal.” And in monſiraverunt, 
though only thoſe who are injured recover damages, yet the 
other tenants may recover a judgment of acquittal. Fitz. N. B. 35, 
From all theſe authorities the principle is clear that theſe ſee. 
ral writs may be ſued out quia timet, before any actual injury 
is done, on which proceedings may be had; and the party com- 
plaining may recover a judgment on the right claimed, though 
before diſtreſs, Sc. he cannot recover damages. In the pro- 
ceedings on the writs of meſne and ⁊wvarrantia charte the party 
alleges his being diſtrained or impleaded ; yet the allegation is 
mere form, and the want of it is cured by a verdict. So in pro- 
hibition, the gravamen is the defendant's proceeding after the 
prohibition z the proceeding before is no ground of damage: 
but though it be ſo ſtated on the record in form, yet the pro- 

(a) F. N. B. 21. Reg, 4. 

(c) T. N. B. 312» 


(5) F. NM. P. 310. 312. 


F. N. B. 417, . 
(4) 3'7 eceding 
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ceeding after the prohibition iſſues is ſo immaterial that, whe- 
ther true or falſe, the plaintiff may have a diſtin&t judgment 
on the right on the ſame record on which the other party obtains 
a ſeparate judgment as to the contempt. Co. Ent. 459. In 
$:oord v. Neale (a) it was held that the contempt was mere 
form, and that the jury need not give any verdict at all upon it, 
Then in this caſe the queſtion of right, as to the exemption 
claimed, is the only ſubſtantial queſtion, which may be diſ- 
poſed of, though the queſtion of form do not ariſe; and this 
defeQ in form is cured after verdict. In the precedent cited 
from 2 In. there is a ſeparate judgment to be quit of toll, 
unconnected with the fact of demanding or taking the toll. 
The judgment in Ryley alſo ſhews that it is not neceſſary that 
a diſtreſs ſhould actually have been taken; for at the concluſion 
of it the Court ordered the diſtreſs to be returned, if any had 
been taken : the ſame hypothetical judgment is given in other 
caſes. In that judgment mo damages were given, which ſhews 
that the action does not proceed on the ground that an actual 
injury has been ſuſtained. And when damages are given, they 
do not go to the party, whoſe goods have been diſtrained, but 
to the body in whoſe right the action is brought. The objection 


that this count is drawn on the pluries, and not on the attach- 


ment, is not warranted by the terms of the record; from thence 
it does not ſo appear; neither the pluries or the attachment is 
on the record : the objection, therefore, at the moſt is only that 
there is no original writ ; but that is cured by the 18 Eliz. c. 14, 
In anſwer to the ſecond objection, the precedents in Ry/. on this 
very wilt, and that in 2 Jn}, on the writ of mon/lraverunt, which 
is analogous to it, ſhew that it is not neceflary that this ſhould 
have been a qui tam action: that in Maden was indeed ſuch ; 
but, conſidering all the authorities together, it may be either 
way; as in prohibition ; Raf. Prohibition in Spiritual Court,” 
Pl. 3, 4, 5, 6, and 7. OF. Breu. 13. Brow. Vade Mecum, 549, 
550. and Co. Entr. 453. b.; or as in actions for an eſcape on, 
or for a falſe return to, a capias utlagatum. Barrett v. I inſcombe, 
1 Rol. Rep 78. Cro. Fac. 360. S. C. Slipper v. Maſon, 1 Lutz, 
121. Brownl. Red, 33. 1 Brown. Entr. 18. Dawſon v. The 
Sheriff of London, 2 Vent. 8 4. Rob. Entr. 9. Hern. Entr. 167. 
1 Com. Dig. 247. tit. Action upon Statutes,” E. 2. As to the 
third objection; the precedents cited ſhew that the action need 


not be brought by the party grieved. In that in Ry/. Plac. 


d) 1 Kr. 482. 
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Parl. it was not pretended that the abbot's goods were taken; 
and yet he brought the action; it was laid ad damnum ipſorum 
& hominum ſuorum, and the judgment was that the abbot and 
all his men ſhould go free. So in the precedent in 2 Ivf. 
65 5. the judgment was that all the tenants of the manor ſhould 
be quit of toll. The action may be brought by thoſe in whoſe 
favor the exemption is claimed. This is the privilege of the 
citizens of Londen in their corporate capacity ; it is granted to 
them in that capacity, though to be enjoyed by the individual 
members of it. It is a corporate franchiſe, for any injury to 
which they, as a corporation, have a right to complain. And 
Fitz. 519. fays, „All the corporation may bring the writ by the 
« name of the corporation.” Then it was argued that, though 
the corporation may ſue out the writ, the individuals, who are 
grieved, ſhould count upon it: but one party cannot declare on 
a writ ſued out by another. Neither is there any foundation 
for the fourth objection in this ſtage of the proceedings. The 
defendants in error claim this exemption for a// the citizens; 
and if it had appearcd on the trial that any particular claſs was 
not entitled to it, they muſt have failed in proving their allegation, 
But it is claimed in a general unqualified way, extending to all 

the citizens: and the verdict is co-extenſive with their claim, 
In the reply, it was ſaid that the precedents cited rather con- 
firmed than anſwered one part of the hrit objeCtion ; for they 
all alleged an actual injury done to the party complaining, ard 
proceeded on the ground of a diſtreſs. In that in Ryl. (a) it 
was expreſisly ſtated that the defendants diſirinxerunt abbatem 
et homines ſuss, Oc. This then was only an action of treſpaſs for 
taking the toll. The next inſtance mentioned is alſo open to 
the ſame anſwer : Mad (b), in the text, gives an account of 
the action brought in 22 Vd. 1. for taking toll; in which he is 
warranted by the copy of the judgment which is inſerted in 
the notes: the count alleges that the defendants extgevant, 
tc. which means exading, not merely requiring er demand- 
ing, as in this caſe; and it afterwards proceeds, * et prediftis 
i cives a tempore prædicti mandati regis eis directi majoribus diſlrictir. 
« nibus gravaverunt,” Cc. The record cited from 2 IH. was allo 
in the caſe of a dire (c). The paſſage from Co. Lit. does not 
prove 


(a) Ryl. Plac. Parl. 13. (5) Mad. Fir. Burgi. f 

(e) As the judgment only appears in 2 Ia. 654. the counſel for the plaintiffs in 
error examined the original record; by which it clearly appeared that ſeveral dif 
treſſes had been made. The defendants, Themas de Hynkelye and Roger de Mall, 
bailiffs of William de Brimingham of Briming ham, were attac! ed to anſwer Richard de 


{a 
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prove that the party may count on the prohibitory writs there 
enumerated before he has ſuſtained an injury: It only ſhews, 
what need not be diſputed, that thoſe writs of prohibition may 
iſue before difireſs. And the judgment of acquittal, which he 
mentions in the next comment on the writ of moſue, mult be 
taken to refer only to a caſe, where after the diſtreſs the tenant 
ſued the lord. That the party cannot count even in the caſes 
mentioned in Co, Lit. before he is injured is clear from all the 
precedents of proceedings on thoſe writs, In Raft. Ent. 43 3s 
and 434, are ſeveral precedents on the writ of meſue, all of which 
allege a difireſs, So thoſe on the warrantia charte ſtate ex- 
preſsly that the party was impleaded z Raft, 397. b. 398, a.] and 
Co. Entr. 691. So alſo does that in Madox on the writ of mon- 
ſiraverunt ; which writ, Fitzherbert (a) ſays, was framed for the 
tenants in ancient demeſne, who are d:frained. Again he ſays, 
« In the writ of attachment he ought or may name all thoſe 
« tenants by their proper names which are difrained after their 
« prohibition delivered unto the lord.” The precedents on the 
writ ne injiſtè vexes alſo ſtate the taking. Raſt. Entr. 437. b. 
Now all theſe different precedents in the ſeveral caſes, ſo far from 
proving that the allegation that the party has actually ſuſtained 
an injury is immaterial and mere form, ſhew the reverſe ; for 
there is no one inſtance in which it is omitted. Then the want 
of it is a ground of general demurrer ; and, if fo, it is a good 
objection on a writ of error. For the objection is, not that the 
party has informally ſtated his complaint, but that he has not 


ia Withalle, Robert de Biſpatpebill, and Jebn de Treur, men of the king of the manor of 
Brimigreme and Norten, which is of ancient demeſne of the crown of England. The 
count, aſter ſtating that by the cuſtom of England the men, Sc. ought to be free of 
tal, alleged that the det end ants on ſuch a day difirained them by three oxen for toll, 
&c.; on which occaſion the king ordered his writ of prohibition to them that they 
ſhould not diſtrain the ſaid men, and ſhould releaſe the diſtreſſes, if any they had 
wich writ was delivered to them on ſuch a day; and of which the defendants took 
"v notice, but on another day diftrained the ſame men by three horſes at, &c.; wherefore 
lie King by another writ commanded them not to diſtrain, or ſignify to him, Sc.; 
which writ was delivered, Sc. and which ſaid laſt writ the defendants did not 
regard, or fignity to the king why they did ſo, but nevertheleſs on a certain other 
(ay the ſaid defendants diſtraincſ the aforeſaid men by three hogs, wherefore the 
King, at the proſecution of the ſaid men, commanded the defendants not to diſtrain 
the aforeſaid men to pay toll in the ſaid town, &. or to ſignify to the king why they 
had not or could not obey ſuch bis commands; which writ was delivered, &. But 
the de ſendants have not deſiſted from diſtraining the ſaid men on ſuch occaſion, nor 
iznified to the king why they had not obeyed his writ; in contempt of the king of 


1000 l.; and to the damages of the ſaid three men (by name) of 20 /. and thereof they 
bring ſuit, &c, 


(a) F. N. B. gi. F. (b) F. N. B. 33. F. 
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1791. ſtated in ſubſtance any injury at all, for which the law gives te. 

- dreſs. The third objection alſo remains unanſwered, as appears 
Lyxs from the paſſages cited from Fitzherbert, and alſo from Fitz, 34, 
Corpor3- on the writ of mon/traverunt ; where he ſays, “ That writ (of 


tion 
againſ® © attachment) ſhall be ſued only in the name of thoſe tenants, 


— © which are again diſlrained pending the ſuit, and net in the num- 

IE. & of them all, as the other writ is: And afterwards he fays that 
they may recover their damages ſeverally. This is not like the 
Caſe put by the other fide of one party declaring on a writ ſued 
out by another; for the plaintiff mult, count on the attachment, 
which ſhould be ſued out by the party grieved, though the 
writ of prohibition may be ſued out by the corporation at 
large. With reſpect to the fourth objection ; it being now ad- 
mitted that the word * citizens” includes all the freemen, whe. 
ther reſident or not, the claim is againſt law, and therefore can- 
not be ſupported. 3 Buſftr. 1. 

Lord Kenyon, Ch. J.—If this cafe were to depend entirely 
on the laſt topic, namely, whether the exemption claimed can 
extend to every citizen, whether reſident or not, I conſeſs ! 
ſhould have wiſhed to conſider that point more maturely before 
I gave my opinion, becauſe it is a point of great importance, 
But as I have ſatisſied my mind that one (and the principal one) 
of the objections is well founded, I am not anxious to go through 
all the ſmaller ones. It is admitted that for near five centuries no 
ſuch proceeding as the preſent has been inſtituted ; but the ſub- 
jets, who have had rights to aſſert, or had to complain of the 
undue exertion of the claims of others, have been content to have 
recourſe to more modern proceedings in order to obtain redreſs; 
but the City of Landon have now thought proper (for reaſons belt 
known to themſelves) to travel out of this ordinary courſe, not 
for the purpoſe of obtaining redreſs for any injury which the; 
have actually ſuffered, but merely to aſſert their claim. Generally 
ſpeaking, the object of the laws in civilized countries is to ſe- 
cure to every ſubject his rights, and to afford him protection 
when thoſe rights are invaded ; and that principle is founded 
in good ſenſe. But this declaration does not complain of any 
injury having been done to any individuals; it only alleges 
that the defendants (below) diſuieted the plaintiffs, and required 
of five citizens, by name, certain zolls, Wc. Arguing 4 priori, in 
point of policy we ſhould lean againſt ſuch a proceeding as this 
For if this action can be maintained againſt the corporation of 
Lynn, it may be equally ſupported againſt any individual in the 


kingdom for the moſt minute toll, ſuch as a toll in a m_ 
| Fc, 
2 


— 


* e * 


— 


rr 


r — 
* "Io + * S> „* 


388 


=D oe ti 


— — — * 


IN TEE TaiRrTY-FIRST YEAR or GEORGE III. 


ber. and it frequently happens that ſuch tolls are in the hands 
of perſons who are neither able or willing to diſpute ſuch a claim 
as the preſent. And though it is ſaid (a) that a judgment of 
this ſort is not to be followed up by coſts, (upon which I am 
not prepared to give any opinion,) yet the expences of a party's 
defending himſelf againſt ſuch a claim as this would in many 
inſtances be more than adequate to the claim in diſpute, In 
point of policy, therefore, it is to be wiſhed that a party, who 
has done no act to enforce his claim, and who would rather 
abandon his right than diſpute it, ſhould not be dragged nelent 
wlens into a court of juſtice to agitate ſpeculative queſtions of 
right. But if ſuch be the law, it muſt be ſubmitted to, how- 
ever oppreſſive it may be to any bodies of men or to individuals. 
Then we mult conſider whether theſe proceedings can be ſup- 
ported by the precedents which have been cited on this very 
writ, or by arguments drawn from analogy to other proceed- 
ings of the ſame nature: For it is perfectly clear that they 
cannot be ſupported from the general analogy of the law, which 
does not permit any perſon to be impleaded for claiming rights 
which he does not aſſert. Now ſome precedents on this very 
writ have been cited; the firſt of which in point of time are 
thoſe in the Regiſter, which we are told is coëval with the law 
itſelf, It is not neceſſary to go through each of theſe : but the 
reſult from them all is, that they complain of a damage to the 
party, and in the ſubſequent proceedings on the writ uni- 
formly ſtate what the nature of that damage was. Fitzherbert 
lays (b), in commenting on this writ, “And upon that (namely, 
the writ) he may have an alias, and a pluries, and an attachment, 
if need be, againſt thaſe who take the toll.” Then two precedents 
were cited at the bar, the one from Madox's Firma Burgi, the 
other from Ry!. Plac. Parl. which were urged as deciſive autho- 
litiez in favour of theſe proceedings: but a complete anſwer was 
given to thoſe by the counſel for the plaintiffs in error, and it 
was thewn that in both an actual injury was complained of, for 
the parties complaining were diſtrained. The ſame obſervation 
applies to the writ ne inuſtè vexesz and to that of monſtraverunt, 
of which it is ſaid, that F after the writ ſued out the lord di/train 
the tenant, the latter may proceed. The laſt authority which 
was cited by the defendants in error, on the general queſtion, 
was that ia 1 1». 100. This ſtruck me at firſt as worth further 


(a) This was ſaid at the bar, (5) F. N. B. 519. 
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conſideration (a): but now I think it will not be foung 10 
govern this caſe. The opinion of Lord Cale ariſes in his com. 
ment on the text in Liiz/c!2n ; who himſelf ſeems to have thought 
that, if the lord would not acquit the tenant, but ſuffered him ty þ 
diftrained, the latter thould have a writ of meſne againſt the 
lord, and recover damages. The text therefore is confined tg 
the caſe of an afual damage by diſtreſs: it is true indeed that 
Lord Cale, commenting on the writ of meſne, ſays that ther: 
are ſix writs in law, which may be maintained, quia timet, before 
any diſtreſs, or impleading. But I do not think that this paſſage 
breaks in upon the argument of the plaintiffs in error; they do 
not object to the writ itſelf, but to the ſubſequent proceedings 
on it. Lord Coke does not ſay that the tenant may count on that 
writ, unleſs damage be done to him. But without determining 
that point, it is ſufhcient for us, in deciding on the writ 4 
theclonwo, to ſay that, however this may reſemble the writ of 
monſlraverunt, it is not that writ; neither is it claſſed by Fitz 
herbert under the ſame head, but is treated by him as a writ 
totally diſtinct from it. It is fur nominzs at leaſt, if not ſui generi, 
And as Lord Cole, when he was enumerating all thoſe writs 
in the paſſage alluded to, omitted this, why are we to inſert it 
under that claſs? If indeed this had been a writ extremely 
beneficial to the ſubject, and if the ſame reaſons, which applied 
to thoſe writs, alſo extended to this, we ſheuld perhaps have 
held that the proceedings on the one were applicable to the other, 
Theſe are the grounds which influence my judgment ſtrongly 
againſt theſe proceedings. In the firſt place, it is againſt the 
general principles of the law, that a party, who has not received 
any injury, ſhould compel another to anſwer him in a court 
of juſtice. In the next place, it is alſo againſt policy; for the 
reafons I have mentioned. Ani laſtly theſe proceedings are not 
warranted by the precedents with reſpect to this writ itſelf; 
but they are directly contrary to the form of every proceeding 
of this kind which is to be found from the carlieſt times dow 
to the preſent moment. And when we are driven to the pre- 
cedents mentioned by Lord Coke, it is ſuſficient to ſay that this 
is not one of them; and perhaps, on a furiber inveſtigation, 
many reaſons might occur to ſhew that this ſhould not be in- 
cluded under thoſe: there is a very ſtrong reaſon why the 
party may ſue the warrantia charte before he is impleaded, 
namely, to bind the lands of the vouchee which he has at the 
time of ſuing out the writ. That is a ſubſtantial reaſon why 


(a) Tis was not cited on the firſt argument, u 
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that particular writ ſhould be iſſued quia timet; but it cannot ex- 
tend to this caſe; and there appears to be no fair reafon why 
theſe proceedings ſhould be ſupported. The plaintiffs ought to 
be Catisficd, if the law be prompt to give them redreſs when 
their rights are invaded, T heſe points do not appear to have 
deen much canvaſſed in the court of Common Pleas ; and 
therefore we have leſs reluctance in delivering it as our opinion 
now, without further conſideration, that the judgment ought to 
be reverſed, f 

Asununxsr, J. Though ſeveral cafes have been mentioned on 
this (ſecond) argument, which I had no opportunity of conſi- 
dering before I came into court, yet they do not ſhake the 
opinion which I beſore entertained. It is a general principle of 
law, that, in order to found an action, there muſt be damnum 
cum injurid, except in ſome few particular caſes; and the defend- 
ants in error have not ſhewn that this is one of thoſe. In the 
preſ-nt caſe it is not pretended that the parties have at pre- 
ſent ſuſtained any actual damage: no injury is ſtated in 
the declaration; and though damages were given at the trial, 
they have been fince remitted. This action proceeds merely on 
the ground that the city of London have been ?hreatened to be 
diſtrained for toll; but I think that it cannot be maintained; 
it is ſufficient that the law of this country has provided a remedy 
for the ſubjects when they actually receive an injury. In this 


caſe the action is brought by the corporation at large, and not 


by the individuals; whereas the injury (if any) muſt have been 
ſuſtained by the individuals. The corporation cannot be in- 
jured 9 corporation: but in truth no injury whatever is ſtated 
to haye been ſuſtained even by the individual members of it. 
This caſe therefore falls within the general rule, that there has 
been no damnum; and we ought not to make a new exception, 
at leaſt in a caſe like the preſent. The opinion of Finch is ex- 
tremely ſtrong againſt this proceeding. It is obſervable too 
that Lord Coke, when he was enumerating the ſeveral anomalies, 
or exceptions to the general rule, does not mention this writ. 
And the precedents cited from Ry/ry and Maden are clearly diſ- 
tinguiſhable from the preſent caſe, ſor the reaſons already given z 
they both ſtate an actual injury. 

BULLER, J,—lt is admitted that no proceeding like the pre- 
{ent has been heard of ſor near five centuries ; and I do not ſee for 
what uſeful purpoſe the corporation of Leudam have thought 
Proper to have recourſe to it now. I cannot ſuggeſt any reaſon 
for it, except it be done with a view of preventing a jury 

9 from 


23 — 
Y = 2 — 


5 
— 


8 OR, ——ñ—j— EEE rg — 


—_ 0 
8 — 253 — 


' EP *. 22 * i 2 


— . - — _ — — % Do. 
. > Eon ˙— et do es ET, 


CASES in HILARY TERM 


1791. from exerciſing their judgment on the queſtion of right on any 
future occaſion : if any ſuch were the intention, they cannot 
"nl expect that this Court will lean in favour of ſuch a proceeding, 
tion The firſt ground, on which the defendants in error have at- 
N tempted to ſupport theſe proceedings, are the precedents: but, 
_— without going through them minutely, it is ſufficient to lay 
in Eur, that there is no authority for the preſent action; they are all 
diſtinguiſhable from this caſe, inaſmuch as they all ſtate an 

actual diſtreſs. Then it was faid that this was the ſame as the 

writ of monſ{raverunt : but no authority has been cited to prove 

it; and Fitzherbert treats of them diſtinctly, under different 
chapters, as if they were different writs ; and he ſays expreſsly, 

that the party may declare on the latter, without ſaying that 

he may on the former. Then it was urged that in monſtrave. 

runt the corporation at large may declare: but how is that eſta. 

bliſhed 3 Fitzherbert in every inſtance (except one) ſtates that 

there mult be an actual diſtreſs in order that the attachment 

may iſſue, and that it muſt be ſtated to the damage of the per- 

ſons ſuing z and in that one (a) paſſage, he ſays, “ if any be cm- 

e pelled to pay toll, all the corporation may bring the writ.” But 

even this fortiſies the firſt objeCtion, that the toll muſt be taken: 

and though he ſays that the 4vrit may be ſued out by all the 
corporation, yet he does not ſay that they may all maintain th: 

action; ſo that all the paſſages may be reconciled, The attach Wl 

ments ſpoken of in Fitzherbert were of two forts ; one was in 

the nature of a criminal proceeding, for a contempt in having 
diſobcyed the king's writ; and that might be ſued by all the | 
corporation ; the other was to bring the parties into court to 

anſwer in an action. And it is clear that the attachment, which 
Fitzherbert mentions in the laſt paſſage, was the criminal attach- 

ment for the contempt z on which no further proceedings could 
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be had, There is a precedent in Lord Hale's manuſcripts (6), 
which clearly ſhews the diſtinction between the different attach- a 
ments. EH. 1 Ed. 2. Suſſex. Præceptum fuit ballivis Willielmi 
« de Brewoſa de Shoreham, quod deſiſterent capere theolonium a ; 
« epiſcops Ciceſtria & hominibus ſuis, juxta cartam domini regisHen- f 
« rici, proavi regis nunc, per quam quieti eſſe debent per totum . 
«© regnum z qui, poſt diverſa brevia eis miſſa, fam de probibitune p 
« quam ad reſpondendum, retornaverunt quod nunquam tempore : 

b. 


(a) F. N. B. 519. E. 
(b) Mr. J. Buller obſerved that this was an extract from a MSS. of Lord Hal 
in Lincoln's Inn Library, containing Placita coram Rege, from the 1ſt to the 
22 Ed. 2. 
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i regis nunc aliquod breve eis directum fuit, et quod ditrictionem 
« captam ſuper homines dicti epiſcopĩ ſine exheredatione domini ſui 
« deliberare non poſſunt eo quod ipſe Willielmus et anteceſſores 
« ſul a tempore quo, &c. hucuſque ſeiſiti fuerunt de theolonio ho- 
« minum dicti epiſcopi, & predeceſſorum ſuorum, non obſtante 
carta domini regis Henrici prædicti. Et quia retornum prædictum 
« ſonat in coulemptum domini regis, et dicti epiſcopi et hominum 
« ſuorum prædictorum diſpendium, ideo præceptum eſto viceco- 
e miti quod attachict cos, &.“ That therefore was clearly a cri- 
ninal attachment; and an arbitrary proceeding it was; for there 
was a good legal return to it. Then let us ſee whether there be 
not ſomething further, which ſhews that that was not an aCtion, 
at lealt by the perſons gricved. The perſons grieved were the 
biſhop of Chicheſter or his men: but no precedent can be found 
to ſhew that all a perſon's tenants, as ſuch, can ſtand in judgment 
n a court of law. And if any action had been brought in that 
caſe, it muſt have been by the biſhop or the perſon whoſe goods 
were actually ſeiſed. And therefore though civil proceedings 
may be inſtituted on a writ founded originally on the prohibi- 
tory writ, yet that writ, whatever it be, which brings the parties 
into court, muſt be conſidered as the original writ in the cauſe ; 
it muſt be founded on damage actually done, and muſt be ſued 
out by the party actually grieved. It is ſtated in the books that 
the attachment, ſued out by the party grieved, is that writ z the 
foundation of the action, on that the plaintiffs proceed; and 
count, according to Fitzherbert, Then it was contended that the 
party may have this writ beſore diſtreſs, for which a marginal 
note in Titz. (a) was relied on: but thoſe marginal notes do not 
deſerve much attention ; they were not made by 7itzherbert ; and 
in the old editions thoſe notes are not added. But even ſuppoſing 
that the writ of mon/lraverunt might have been ſued out before 
diſtreſs, it does not follow that this writ may. The counſel for 
the defendants in error then relied on Cabè's comment on Little- 
lu, but on examination it will not be found to apply. The 
text in Li/tleton, on which Lord Coke was commenting, is this; 
*and if he (the lord) doth not acquit him (the tenant), but 
* ſufereth him to be diſt: ained, &'c. he ſhall have againſt his lord a 
" writ of meſne, and ſhall recover againſt him his damages, &c. ;” 
the text therefore is confined to a writ of meſne, and to the caſe of 
a diſtreſs. Lord Cate does not comment on the ſection at large; 


but he comments, in his uſual manner, firſt on one part of it, 


(a) F. N. B. 32. 
and 
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and then on another. In the courſe of his note on the writ of 
meſne, he enumerates other writs of prevention, of which the Writ 
in queſtion is not one: then having diſmiſſed thoſe writs gf 
prevention, he takes up the comment again on another part of the 
text, which applies only to the writ of meſne: this is (as it were) 
a new head, or chapter; and what he ſays reſpecting the judge 
ment of acquittal is only applicable to the wwrit of meſne. 

On the laſt point, which was argued at the bar, I think we are 
bound to give ſome opinion: and it cannot have eſcaped the at. 
tention of the counſel for the city of London, how very material 
It is to their caſe. The printed report of this caſe refers to a 
MSS. of Lord Hale, publiſhed by Hargrave (a), in which it is 
ſaid, * bona civium muſt not be intended of every freeman of 
« London; but firſt, he muſt be a ſreeman of Lenden; ſecondly, 
tc he mult be a freeman and inhabitant of London; for though he be 
« a freeman, yet if he inhabit out of London, hie ſhall not be ex. 
cc empted from priſage even for the wines imported into Londen,” 
The anſwer, which the counſel for the defendants in error haye 
given to this objection, is, that this is a queſtion of fact, which 
the jury have determined: but I think it involves in it a queſtion 
of law as well as of fact. The objection ariſes on the record; 
for it is contended by the counſel for the city that the word 
citizens includes all freemen, whether reſident or not: if it do, 
ſuch a cuſtom cannot exiſt in point of law. 3 Bulftr, 1. Than, 
Entr. 302. 30 Ed. 3. fo. 16. and Rebinjon v. Marſball, C. J. 
lately. If ſuch a cuſtom could be ſupported, it might be at- 
tended with the moſt ſerious conſequences ; ſince it would be in 
the power of the city of London, which is one of the oldeſt cor- 
porations in the kingdom, to ſell the privileges of every other 
corporation. 

Gross, J.— After the very elaborate diſcuſſion of this caſe, | 
might excuſe myſelf ſrom going through it again: but as I hare 
conceived a ſtrong opinion in ſavor of the plaintiffs in error, [ 
will juſt mention the general grounds of it. The principal 
queſtion is, whether or not ſufficient appear on the count, to en- 
able the plaintiffs to recover a judgment. Now that count, 8! 
has been obſerved already, undoubtedly ſtates no damage, 10 
ſpecific injury to any perſon whomſoever. It is the policy of the 
law to give redreſs to thoſe only who are grieved: and al te 
precedents in our books ſtate not only that the party complatte 
ing has ſuſtaine41 an injury, but the manner alſo in which 
has ſuſtained it. The plaintiffs themſelves in this calc conl 


(4) Hur. Law Tracts, 128. F ered 
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Jered that that was neceſſary, becauſe they alleged in their count 
that it was to the damage of the plaintiffs; and damages were even 

iven at the trial, though they were aſterwards remitted, The ar- 
guments of the defendants in error are drawn, firſt, from ana- 
logy to other caſes, and next from the precedents; but not 
ſrom principles of reaſon or policy. As to the firſt, I think there 
is a ſtrong analogy between this writ and that of monfraverunt. 
The latter was brought by the tenants in ancient demeſne, in 
order (amongſt other things) to be quit of toll; and it only takes 
its name from one of the Latin words uſed in the writ. Finch in- 
deed conſidered this only as a prohibitory writ; in this I differ 
from him; I conſider it as a remedial as well as a prohibitory 
writ, In the firſt inſtance it is to prohidit the party to take the 
toll ſrom thoſe who claim the exemption ;z and on that prohibi- 
tion not being attended to comes the attachment, which is the 
remedial part of the writ ; and under it thoſe who have ſuſ- 


fered by the diſobedience of the former writ may recover da- 


mages. Then if there be this analogy between this writ and the 
monſtraverunt, it will appear from all the writers on this ſubject 
(except Lord Cote) that theſe proceedings cannot be ſupported. 
Fitzherbert, commenting on the monſtraverunt, ſays, if the lord 
diſtrain, then the tenants may ſue an attachment and recover 
their damages; and in page 34. he fays, * the plaintiffs in the 
« writ of attachment may count ſeverally, and recover ſeveral da- 
mages: but they may count together in one count, and declare 
„how they were ſeverally d;frained, & c.“ But throughout the 
whole comment there is not a ſingle paſſage, which does not con- 
ſider the proceedings upon the attachment as founded upon a griev- 
ance actually ſuſtained by the party ſuing. So in his comment 
on the writ de theolonio, he ſays, © the party may have an attach- 
ment againſt the bailiffs, or thoſe that do grieve him, &.“ The 
general principle therefore to be collected is that on both theſe 
writs the party grieved may count. The precedents too, 
which have been cited, all agree with this; they all ſtate an 
actual grievance. In one, which was not alluded to at the bar, 


Lib. Intrat. 97. it is expreſsly ſtated in the count in monſtraverunt 


that the defendant diſtrinxit; ſo do thoſe in Ryley, Madox, and 
2 1%. In that in Ryley it is obſervable that there was a claim 
of exemption from all tells ; and yet as the parties afterwards in- 
liſted on an exemption from ſome in particular only, there was a 
judgment for thoſe parts. In the one in Madox, there was not 
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was ſtated ; and a judgment given for 20 marks, and an inhib{. 
In addition to 
theſe caſes, which were all cited on the firſt argument, a paſſage 
from Co. Lit. has been cited this day : but, after giving it the 
beſt conſideration, I continue of the ſame opinion that I held 
before, Notwithſtanding Lord Cole's opinion is always of con. 
ſiderable authority, yet it has been ſometimes doubted in parti- 
cular inſtances; and in this his comment is totally different from 
the text. Littleton was only ſpeaking of a diſtreſs: and if what 
Lord Cole ſays relative to the judgment of acquittal were meant 
to apply to any other writ than that of meſne, which was the 
ſubject before him, he is certainly miſtaken ; it is merely an 
Opinion of his own, not ſupported by any authority, and it is 
contradicted by thoſe of Finch and Firzherbert, and by all the 
precedents in the la books. On the whole, therefore, I am of 
opinion that the plaintiffs have not alleged any real injury in 
their count, and conſequently cannot recover a judgment, ! 
think it is not neceſſary to give any opinion on the laſt point 
made at the bar, becauſe this is ſuflicient to reverſe the 
judgment in the Common Pleas. At the ſame time I muſt 
make one obſervation reſpecting the claim ſtated in the declar:- 
tion. I believe it has been decided that the word “ citizens” 
ex vi termini means reſident citizens : however I do not wiſh tv 


give any decided opinion on this point. 
Judgment reverſed (a), 


Lord KexyoNn, Ch. J. then mentioned the caſe of R. „. 
Ponſonby (b), in which Mr. Henley, who was then at the bar, 
conſidered it as ridiculous and abſurd that a 4% 9varrants ins 
formation could be granted for a mere claim ; and Lord Ch. |, 
Ryder, in delivering the opinion of the Court, adopted the 
opinion of Mr. Henley, and ſaid that no information could be 
granted in ſuch a caſe, becauſe no injury was done either to the 


crown or to the ſubject. 
(a) But this judgment was afterwards reverſed in Der, Prcc. 2d May 179,7 

6 wol. 778. 

(5) Vid. Say. 245; and 5 Bro. Parl. Caſ. 287. 


RAVEE againſt FARMER. 
THIs was an action for money had and received to te. 
cover the proceeds of eighteen bags of red Dutch clover: 


of all mar= The defendant pleaded, inter alia, an award; to which the plain- 


ters in dif- 


ference between the partic* does not preclude the plaintiff frum ſuing upon a cauſe of aftion fv 
fiſting againſt the defendant at the time of tlic reterence, upon proof that tlic ſubjeR-maft:* 


of ſuch action was not laid beiore the arbiuators, nor included in whe Alters fand. F 
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if replied that the ſubjeQ-matter of the preſent action was not 1791. 
included in the reference, &c.z on which iſſue was joined. At 
2 RAVvzx 

the firſt trial before Lord Kenyon, at the Sittings after Zafler againſt 
term laſt at Guildhall, the plaintiff called one of the two arbitrators . 
to whom the matter had been referred to prove that this matter 
had never been laid before them by the. parties, and that they 
had not taken it into their conſideration, in forming their award; 
but the d ſendant's counſel objecting to evidence of this nature 
on the ground that the ſubmiſſon to arbitration included all 
matters in diiſerence between the parties, his Lordſhip thought 
he was bound by the terms of the reference, and rejected the 
witneſs; upon which the plaintiff was nonſuited. (The Court 
however in Trinity term laſt, upon application, ſet aſide the non- 
ſuit ; Mr. Juſtice Buller referring to a caſe in point determined 
by this Court in the time of Lord Mansfield (a); and upon the 
cauſe going down to trial again before Lord Kenyon, the witneſs 
was admitted, and the plaintiff obtained the verdict. 

A motion was this day made on behalf of the defendant for ſet. 
ting aſide the verdict, and granting a new trial, on the ground 
that the terms of the reference, being of all matters in difference, 
was concluſive on the parties as to all cauſes of action ſubſiſting 
between them prior to the ſubmiſſion, of which the ſubjeQ-mat- 
er of the preſent action was one. But by -- 

BuLLeR, J.—There is no colour for the motion. The plain- 
tiff may undoubtedly ſhew that this matter was not in difference 
between him and the defendant at the time of the ſubmiſſion, 
nor referred by them to the arbitrators, 


Per Curiam, Rule refuſed. 


(a) The caſe alluded to was CG-/ightly v. Jellicoe, Hil. 9 Geo. 3. B. R. In an ac- 
tion of covenant the deſcendant took iſſue on all the breaches; ſecondly, pleaded a 
g*neral releaſe, and that thoſe breaches were before the releaſe made; and, thirdly, 
tat an action for ſome other matter was brought by the plaintiff in Mich. 8 Geo. 3. 
and all matters in difference referred 3 that the arbitrator ordered ſeveral ſums to be 
pLd, and that the parties ſhould give general releaſes; and that the defendant did 
pay the money, and the releaſes were given. The plaintiff replied that theſe mat- 
ders were not before the arbitrator z to which the defendant demurred. After ar- 
gument, Lord Mansfield, Ch. J. ſaid, the only queſtion is, whether a ſubmiſſion 
i all matters ir difference is a ſubmiſſion of matters not in difference. 


I per Cur em, Judgment for the plaintiff (3), 
(b) See Sedden v. Tutep, peſt, 6 vel. Coy. 
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1791. Brown again/e HARRADRx. 

5 HIS was an action on a promiſſory note by the indorf-s 
ueſday, 1 A 17% 2 

Feb. iſt. againſt the indorſer. The declaration ſtated that /. 


Three days German on the 15th of September 1789 made the note in queſ. 


race are al- 
lowed on tion for 20/. payable to the defendant or order on the 24 of 


1 November; it then deduced a title to the plaintiff, and aver. 
45 
well as on red a refuſal to pay by the defendant on the 2d of November, 


— The defendant pleaded a tender on the 5th of November. The 


the 3 and 4 plaintiff replied that he ſued out a bill of Middliſe on the fourth 


A: * (js 
— the of November, and that the defendant did not at any time before 


both on the that day tender the 200. Oc. Rejoinder that the bill of Middle. 


ſaine ſoot- 
ing in all ſex was ſued out on the fourth of November, and that before that 


relpects. time the defendant was not by force of the ſtatute liable to pay, 
Sc., nor did he promiſe to pay before, Sc. Surrejoinder, 
that he did become liable by force of the ſtatute before the 
ſuing out of the bill of M:ddle/ex, and promiſed, Sc. To this 
there was a general demurrer; and joinder. 

Holroyd, in ſupport of the demurrer, ſaid, that the ſole queſtion 
was, whether or not three days grace were allowed on promiſſory 
notes as well as on bills of exchange ; he contended that they 
were; and conſequently that payment could not be enforced ina 
court of law till the expiration of thoſe three days. The objec 


of the Legiſlature in paſſing the 3 & 4 Ann. c. . was to put 
promiſſory notes on the ſame footing with bills of exchange in 
every reſpect; as is evident from the words of the ſtatute (a), aud 
the ſeveral determinations upon it, Welch v. Craig, 8 Mad. 373. 
Heylin and Others v. Adamſon, 2 Burr. 676; Grant v. Vaughan, 


(a) © An act for giving like remedy upon promiſſory notes as is now uſed upon 
* hills of exchange, and ſer the better payment of inland bills of exchange.“ 

It recites that promiſſory notes are not aſſignable or indorfable over, within the 
cuſtom of merchants, to any other perſon; and that neitl;cr the payee or indorſee 
can maintain an action, by the cuſtom of merchants, againſt the maker, © There» 
« fore, to the intent to encouraze trade and commerce, which will be much ad- 
te yanced, if ſuch n2tes foal! have the fame ie as inland lil: of exchunge, and fue 
« negotiated in like manner; be it enaQed, Sc. that ſuch note payable to any perſon 
* or perſons, hody politic or corporate, his, her, or their order, fall be aſſignable 
1 or indorſable over, in the ſeme manner as inland bills of exchange are, or H be, ac- 
*« cording to the cuſtom of merchants; and that the payee may maintain an ation 
* for the ſame, in ſucb mazrer a; he, ſhe, or they may do, upon any inland bill of 
« exchange made or drawn according to the cuſtom of merchants, againit the per- 
« ſon or pcrſons, body politic and corporate, who, or whoſe ſervant or agcut as 
« aforeſaid, ſigned the ſame; and that any indorſee, Fe. may maintain his, her, of 
cc their action for ſuch ſum of money, either againſt the perſon or perſons, body 
« politic and corporate, who, or whoſe ſervant or agent as aforeſaid, ſigned ſuch 
© note, or againſt any of the perſons that indorſed IA ſane, in like manner a in cajes 


4% of inland li/ls of exchange, Cc.“ 


3 Burr. 
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> Burr, 15243 1527 Rarolinſon v. Stone, in error. 3 Wilſ. 3, 4. 
Bull. N. P. 277; & 2 Bl. Com. 469, 470. Now if the three days 
grace be not allowed on promiſſory notes as well as on bills of 
exchange, the holder cannot ſue and recover on them in lite 
manner as on bills of exchange; for in one inſtance he would have 
a right of action three days ſooner than in the other. And it is 
on the ground of this ſimilarity that promiſſory notes, payable 
on a contingency, or out of a particular fund, have been held not 
to be negotiable, as not coming within the meaning of the ſta- 
tute of Anne, though they come within the words of it, becauſe 
they could not be put on the ſame footing as bills of exchange. 
An argument may alſo be drawn from the ſtat. 17 Geo. 3. c. 20. 


[. 1. which conſiders bills of exchange and promiſſory notes on 


the ſame footing z it makes the ſame regulations with reſpect to 
both, and (among others) enacts that thoſe, which are of leſs 
value than 5/. ſhall be made payable within 21 days. But, in- 
dependently of the ſtatute of Anne, the indorſement of a promiſ- 
ſory note of itſelf conſtitutes a bill of exchange, as falling with- 
in the ſame definition, namely, a requeſt by one to another to 
pay to a third perſon. No particular words are neceſſary to 
conſtitute a bill of exchange; a requeſt to deliver money to an- 
other is ſufficient, 2 Lord Raym. 1397. Neither need the di- 
rection to pay the money be in the body of the note, or even on 
the ſame ſide of the paper. Marius 34. In the preamble to the 
ſtatute of Anne, it is taken for granted that the holder of a pro- 
miſſory note might bring his action againſt the inder/er, as on a 
bill of exchange, though he could not againſt the mater. And Halt, 
Ch. J. ſeemed to be of that opinion in Buller v. Cripps, 6 Mad. 
29, 39.3 and in Taſſell v. Lewis, Lord Raym. 744. Now if ſuch 
an action could have been maintained before the ſtatute of Anne, 
as on a bill of exchange, the three days grace muſt have been al- 
ved, In the cafe of Tindal v. Brown (a), which was argued 
ſeveral times in this court, and afterwards in the Exchequer- 
chamber, it was conſidered as ſettled both by the bench and the 
bar that three days grace were allowed on promiſſory notes; for 
the whole argument was founded on that aſſumption: if that had 
not been admitted on all ſides, no queſtion at all could have ariſen; 
for if they were not allowed, there would indiſputably have been 
aches in the holder. It is true indeed that in Dexlaux v. 
Head (6), Deniſon, J. ſaid, that they were not allowed in promiſe. 
wry notes: but his opinion was clearly extrajudicial, becauſe the. 
(a) Ate, 1 ve. 167. (L) Bull, N. P. 274. 
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party had at all events been guilty of laches in not giving notice til 


— after 11 days; and it appears from what the jury ſaid in that caſe 


Brown 


againſt 


that the practice was againſt the judge's opinion: it is obſery. 


Haxza- able alſo that a guare is added in the margin of that caſe; the 


* 


DEN, 


law on this ſubject was not fo well underſtood then as it has 
been ſince; and it is contradicted by the reaſoning in Tido 
v. Brown. There is alſo a ſhort note of a caſe in Fort, 376, 
May v. Cooper, where it is ſaid to have been determined that 
the three days are not allowed in theſe caſes: but the ſame 
anſwer may be given to this, as to the preceding, caſe; and it 
has never been mentioned in any of the ſubſequent cafes, 
But though this queſtion do not appear to have ever been 
ſolemnly decided, in point of fact the Bank of England (a), the 
bankers, and the principal merchants in the city, always make 
allowance for the three days in diſcounting. Now if this ſhould 


be determined to be illegal, they will all have incurred the 


penalties of uſury ; and numberleſs queſtions will ariſe oa notes 
which have been paid by indorſers in default of payment by 
the makers, on the ground that the holders have not uſed dug 
diligence. 

Lawes, contra, —No action could have been brought either 
againſt the maker or the indorſer of a promiſlory note before 
the ſtatute of Anne, becauſe a note was merely evidence of 2 
debt; and no action could be framed on it, without diſcloſing 
ſome conſideration, Clerke v. Martin, 2 Ld. Raym. 757; Willians 
v. Cutting, ib. 825; and Pottet v. Pearſon, Salk. 129. It was on 
the ground that the courts of law uniformly held that pro- 
miſſory notes could not be declared on as biils of exchange, 
that the merchants applied to the Legiſlature, in conſequence 
of which the ſtatute of Anne was paſſed. But that ſtatute does not 
put notes promiſſory and bills of exchange on the ſame footing 
in all reſpects: the inconvenience complained of, and which waz 
intended to be remedicd, as appears from the prior deciſions 
and from the preamble of the ſtatute, was the inahility to ſuc 
on promiſſory notes; and that ſtatute only gave a right 7 bring 
aftions upon them in like manner as on bills of exchange, without 
altering the law as to the time or the manner of their being paid. 
Tt is ſaid by Beawes and all the writers on this ſubject that 
three days grace are allowed on bills of exchange: but they 
take no notice of any ſuch indulgence with reſpect to promiſſory 

(a) In this he was confirmed by Mr Kay, Solicitor for the Bank, on a queſtic 


put to him from the Court, . 
| wo notes 
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notes; from whence it is fair to infer that in their opinions the 
utter are not entitled to the three days grace, And Lord 
Halt (a) even doubted whether the cuſtom extended to inland 
bills of exchange. There is no caſe, in which it has been expreſsly 
decided that the three days grace are allowed on promiſſory 
notes: whereas there is a direct authority to the contrary 
in May v. Cooper (5), which on ſearching the record appears to 
have come before the Court on demurrer; and there is alſo a 
ni prius deciſion in Dexlaux v. Hood to the ſame effect. With 
reſpect to the caſe of Tindal v. Brown, this point did not ariſe 
in it; it was not made at the bar, or noticed by the bench. 
And as to the other caſes cited by the defendant's counſel ; they 
only prove that there is a ſimilitude between bills of exchange 
and promiſſory notes in other reſpects, but do not ſhew that 
they are alike in this. And there may be ſome reaſons why 
that indulgence ſhould be allowed on bills of exchange, which 
do not extend to promiſſory notes; one of which is that the 
2cceptor, who engaged to pay to the holder a debt for the 
drawer, may have as opportunity of examining his accounts be- 
fore he pays the bill. 

Lord KRENTON, Ch. J.— This queſtion is of ſuch infinite im- 
portance in every hour's tranſaction in the commercial world, that 
(I think) we ſhould not diſcharge our duty to the public, if we 
were to keep this matter in ſuſpenſe: And we are the more 
ready to deliver our opinion as this queſtion is upon the re- 
cord; for if our judgment be erroneous, it may be corrected 
by a ſuperior tribunal, It is not neceſſary now to conſider whe- 
ther or not Lord Halt were right in ſo pertinaciouſly adhering 
to his opinion before the ſtatute of Anne, that no action could 
be maintained on promiſſory notes, as inſtruments, but that 
they were only to be conſidered as evidence of the debt: that 
queſtion exerciſed the judgments of the able men at that time; 
bat the authority which his opinion had in We/tminſter-hall 
made others yield to him; and it was thought neceſſary to 
reſort to the Legiſlature to apply a remedy. It is extremely 


clear that on foreign bills of exchange three days grace are al- 


lowed; I think it is as little to be doubted that they are alſo 
allowed on inland bills; and that obſervation is of ſome uſe ag 
applicable to ſome of the authorities which have been cited. 
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It is not too much to ſay that in former times, recently after the 


paſſing of the ſtatute of Anne, theſe kind of queſtions were not 


(a) 3 L4. Raym, 743. % Forzef. 376. 
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1791. fo well underſtood as they have been ſince; the judges were not 


ſo converſant with the ſubject ; but they have now raiſed a ſyſtem 
to anſwer the exigencies of the public, without departing from 
the rules of law, But when it is ſtated in Lerd Raym. 743. 
that there was no certain time aſſigned by the cuſtom of merchants 
for the payment of inland bills of exchange, it only ſhews that 
the judges were very cautious on the ſubject: but now it has 
been ſettled for more than half a century that they are payable 
at the ſame time as foreign bills of exchange. Then it has been 
argued that there is a ſubſtantial diſference between bills of ex. 
change and promiſſory notes; and that there are reaſons why 
the acceptor of the one ſhould be allowed more time than the 
maker of the other: but, I contefs I fee no difference whatever; 
they both make engagements of the ſame nature, and when 
the acceptor has accepted a bill, he is equally bound to he 
prepared to pay on the day appointed as the maker of the pro- 
miſſory note. 

Then the ground, on which our judgment muſt proceed, is 
the ſtatute of Anne; ſince which the holder of a promiſſory 
note may declare upon it according to the form of the ſtatute, 
though not according to the cuſtom of merchants. 'The words 
of the preamble ought to decide the queſtion, which the com- 
mon uſage of mankind has fince put into a ſtate of repoſe. It 
recites that promiſſory notes were not aflignable or indorſable 
within the cuſtom of merchants, and that the indorſee could 
not maintain any action upon them, within the cuſtom of mer- 
chants 3 © therefore, to the intent to encourage trade and com- 
* merce, which will be much advanced if ſuch notes ſhall have the 
« {ame ect as bills of exchange, and ſhall be negotiated in like man- 
« ner, Oc. it is enacted, Sc. The ſtruggle between the merchants 
and the courts of law before this ſtatute was, whether the party 
could declare on theſe notes according to the cuſtom of merchants; 
Lord Hel! thought not: but this ſtatute, which was paſſed at 
the inſtance of the merchants, has made them that which they 
were not before; and they are now, with the aſſiſtance of the 
ſtatute, ated upon as if they had been within the cuſtom of 
merchants. The operative part of the ſtatute proceeds to ſay 


that ſuch © notes ſhall be aſſignable and indorſable over in tbe 
« ſame manner as i::lund bills of exchange;” that the holders may 
maintain ations on them in ſuch manner as they might upon inland 
bills of exchange againſt the makers, or againſt the indorſees, in 
like manner as in caſes of inland bills of exchange, &c. In ſhort, they 
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were wholly to afſume the ſhape of inland bills of exchange. The 
caſe cited from Forteſcue, indeed, is undoubtedly againſt our opi- 
nion: but that caſe was determined when the doCtrine on paper 
currency was not ſo well eſtabliſhed as it has been ſince, and it 
has been conſtantly contradicted by the uniform practice to this 
time, and by the courts of law. The caſe of Tindal v. Brown is, in 
my opinion, very important: that caſe was argued ſeveral times 
iu this court, and-afterwards in the Exchequer-chamber ; but 
this queſtion was not even raiſed, though it would have been 
lecifive, if well founded; and it was taken for granted in ail 


' the different ſtages of that cauſe that the laches of the holder 


lid not commence until the expiration of the three days grace. 
Therefore on the act of parliament, and on the authorities, I 
think we are warranted in deciding that the three days grace 
ought to be allowed on promiſſory notes as well as on bills of 
exchange, and conſequently that the tender made by the de- 
fendant in this caſe is a ſufficient anſwer to the plaintiff's 
action, In addition to theſe conſiderations we are now told 
that it has been the conſtant practice at the Bank, and at the 
principal bankers, to make this allowance on promiſſory notes. 
Then if we were to make a deciſion in oppoſition to all this 
practice, it would be attended with the moſt ſerious conſe- 
quences; for theſe notes are circulated not only throughout this 
country, but alſo over ſeveral other countries in Europe : many 
of them have been diſcounted, and intereſt taken, on the ſup- 
poſition that three days grace are allowed: but, if we were to 
determine that no ſuch allowance ought to have been made, all 


thoſe parties would be involved in the crime of uſury; and 


again all holders of notes, who made no demand on the makers 
till the expiration of the three days, and who afterwards re- 
ſorted to the indorſers, will have been guilty of laches. There- 
forcT am glad to find that the later judicial determinations, and 
the ſtatute of Anne, which was paſſed for the purpoſe of putting 
promiſſory notes on the ſame footing with bills of exchange, 
warrant the practice which has obtained in this reſpect, notwith- 
landing the former cafes ſeem to be againſt it. 

ASHavesT, J.—I am glad that this caſe is brought before 
the Court in order to be ſolemnly determined; though I confeſs 
it 15 4 matter of aſtoniſhment to me that this queſtion could ever 
ave admitted a doubt ſince the ſtatute of Anne, which was 
palſed in order to put promiſſory notes on the ſame footing with 
"of erchange in all reſpects. The preamble of that a declares 
| ; that, 
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that, for certain reaſons there mentioned, both ought to be put 
on the ſame footing ; and the enacting part ſays that actions 
may be brought on the one in the ſame manner as on the other, 
Now if they were to differ in fo eſſential a point as that now 
contended for by the plaintiff, they could not be ſaid to be put 
on the ſame footing ; nor could actions be brought on promiſſory 
notes in the ſame manner as on bills of exchange, if actions on the 
former might be commenced three days ſooner than on the 
latter. And it happens very fortunately that, in putting this con- 
ſtruction on the ſtatute of Anne, our opinion will meet the ge- 
neral concurrence of mankind, 

BULLER, J.— The queſtion, whether three days grace ſhall 
or ſhall not be allowed on promiſſory notes, has for many years 
paſt been vexata qugſtis in Weſlminfer-hall : but the pradlice 
among merchants and bankers has been uniform in fayour of 
the indulgence. The doubt, which has ariſen in our own time, 
has been principally founded on the determination of Mr.]. 
Deniſon at niſi prius ; though it appears that the jury there ſaid that 
the judge's opinion was againſt the practice: and that caſe has 
always been handed down in print with a quere.. And ſince 
I have ſat upon the bench, I have always held at / prive that 
the thice days are allowed, whether the queſtion has ariſen on 
the ſuppoſed laches of the holder, or in caſes of uſury. The 
caſes cited by the defendant's counſel are extremely material; 
for though they do not direQly decide the queſtion, they ſhew 
that the courts of Veſminſter have thought the analogy between 
bills of exchange and promiſſory notes ſo ſtrong, that the rules 
eſtabliſhed with reſpect to one ought alſo to prevail as to the 
other. Such is the general tendency of all the caſes (ince 
Lord Mansfield's time. Many of the cafes, alluded to by the 
plaintiff's counſel, happened before the ſtatute of Anne; they 
only ſhew the ſtrong diſpoſition which Lord Helt manifcited 
on all occaſions to diſcourage promiſſory notes. It appears 
from them that Lord Holt and the merchants were perpetualiy 
diſputing whether or not they ſhould be put on the ſame foot- 
ing with bills of exchange. The merchants did, not contend 
that they might recover on notes in particular caſes only, but that 
notes ſhould be univer/ally conſide red in the ſame light as bills of 
exchange. Upon that ground they applied to the Legiſlature 
for relief; and their conduct is very ſtrong to ſhew what con- 
ſtruction the ſtatute of Anne ought to receive. The language 
of the preamble is expreſs that it was the object of the 
| | . Legiſlatur 
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Legiſlature to put promiſſory notes exactly on the ſame footing 1791. 


vith inland bills of exchange; and the enacting part purſues 
hat intention. Therefore though it has been now attempted to 


# 


Brown 


againſt 


make a diſtinction between bills of exchange and promiſſory Hazna- 


notes, and to ſhew that the former only are beneficial to trade 


and commerce, yet that argument is not now open, for the Le- 


gilature have ſaid directly the reverſe, and that it is for the 
benefit of commerce that they ſhould be on the ſame foot- 
ing, The other caſes, cited by the plaintiff's counſel, ſhew how 
little the law on this ſubject was formerly underſtood : but 
whenever theſe kind of caſes have been diſcuſſed of late years, 
the judges have all agreed that it is efſential to the welfare of the 
trade and commerce of the country that ſome certain rules 
ſhould be eſtabliſhed to govern all caſes in future. With re- 
gard to the cuſtom of merchants z it is true that a party cannot 
declare on notes on the cuſtom, but he may declare on the ſta- 
tute, which ſhews that the act of parliament has been con- 
idered in the courts of law as putting them on the ſame footing 
with bills of exchange. | 4 

Grosr, J. —On reading the words of the ſtatute of Anne, I 
have no doubt whatever but that to this purpoſe notes are put 
exactly on the ſame footing with bills of exchange. It is alſo 
of great importance to conſider that the cotemporaneous uſage 
and the modern practice agree with this conſtruction; and 
therefore it would be attended with the moſt miſchievous con- 
ſequences, if we were now to put a different conſtruCtion on it. 
The late caſes, Heylin v. Adamſon, Grant v. Vaughan, and Tindal 
v. Braun, though not preciſely in point, are ſtrong to ſhew that 
the law is as it has been now declared to be. The caſe of May 
v. Caper is indeed ſtrong the other way: but that caſe cannot 
be ſupported ; the true anſwer to it is that when it was deter- 
mined theſe commercial ſubjects were not ſo well inveſtigated, 
nor conſequently ſo well underſtood, as they are at this time. And 
it is very probable that Mr. J. Deniſon formed his opinion in 
Dexlaux v. Hoad on that of May v. Cooper : but he was miſled 


by it. Therefore on the general reaſoning of the caſes cited by 


the defendant's counſel, and on the clear and evident intention of 
the Legiſlature in paſſing the ſtatute of Anne, I am of opinion 
that the three days grace ought to be allowed on promiſſory 
notes as well as on bills of exchange. 


Judgment for the defendant (a). 


(s) Vide Liftley v. Mills, ef, 170. and Smith v. Kendall, poſt, 6 wel, 1234 
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Tueſiay, CHARLTON again/} Josten Kins, 


Feb. 1ſt. 

6 ples 4 Hs was an action of covenant, The declaration ſtated 
given by the an indenture dated October 6th 1785, between one Jams 
5 mo - * King of the one part, and the plaintiff and the defendant of the 
Rate that Other 3 in which (after reciting that James King and the defend. 
33 ant had been partners, and that they had agreed to take the 
crued he- plaintiff into partnerſhip for ſeven years, in conſideration of his 
— advancing 500 J.) James King and the defendant covenanted 
ow e jointly and ſeverally to repay the pl.intilf the 500 J. ſo advanced 
denture, on by him at the expiration or other ſooner determination of the 
which an partnerſhip, in manner following, namely, one moiety on the 
covenant Candlemas-day and the other moiety on the May-day next fol. 


eee lowing the determination of the partnerſhip, with lawful intereſt 
—— from thoſe reſpeCtive days until the fame ſhould be paid. The 
is not declaration then averred that the partnerſhip was afterwards de- 
Funct. termined, to wit, in March 1787; and that neither James King 
or the defendant had repaid the 500 l. at the times agreed upon, 
Se. The defendant pleaded ſeveral pleas, among which waz 
the following; that the defendant before the exhibiting of the 
bill of the plaintiff, to wit, Sc. became and was a bankrupt 
| within the intent and meaning of the ſeveral ſtatutes made and 
| now in force concerning bankrupts; and that the ſaid indentur: 
(| in the ſaid declaration was made before ſuch time as the ſaid di. 
; fendant fo became a bankrupt ; concluding to the country. 

To this there was a ſpecial demurrer, becauſe it was not 
alleged that he cauſe of action accrued before the bankruptcy ol 
the deſendant, and joinder in demurrer. 

Laww2s, in ſupport of the demurrer, inſiſted that this plea 
could not be ſupported ; inaſmuch as it did not purſue the 
form preſcribed by the ſtat, 5 Geo. 2. c. 30. / 7; which erables 
| a bankrupt who is ſued, to plead that the cauſe of action arole 
1 before the bankruptcy. And that it was clearly bad, if not wats 
| ranted by the ſtatute. 

Holroyd, contra. — This debt might have been proved under 
the commiſſion by the 7 Geo. 1. c. 31. But the defendant could 
not in ſtrictneſs plead that the cauſe of action accrued before the 
bankruptcy, though the indenture were executed before; becauſe 
it was the bankruptcy which put an end to the partnerſlup. 
But | 
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Per Curiam, —This plea cannot be ſupported, conſidered in 
int of view. In the firſt place, it is bad as a plea at com- 
» ya and in the next, it is not warranted by the ſtatute, 
which has preſcribed a particular form of plea, But as this was 
1 certain ſum of money payable at all events on a future day, 
the plaintiff might have proved it under che commiſhon with a 
rebate of intereſt 3 and as the ſtatute has given the defendant a 
right to plead generally that the cauſe of action aroſe before 
the bankruptcy, he is entitled to prove this detence on a plea (a) 
that the cauſe of action aroſe before the bankruptcy. : 
Judgment for the plaintiff on this plea, 


() One of the pleas was in this form, 


Moxrwoop againſt Woop and Another. 


RESPASS for breaking and entering the plaintiff's cloſe, 
T called Swanwick Common, otherwiſe Swanwick Dalaas: in 
the pariſh of Alfreton, Derby, and digging ſtones therein, Oc. 
and carrying them away, Sc. Plea, that there are certain waſtes 
or commons lying open to one another, one called Sewanwick 
Common otherwiſe Swanwick Delves, being the cloſe in which, 
Er. the other called Swanwick Green, in Alfreton, &c.; that one 
of the defendants was ſeiſed in fee of certain tenements in A.- 
fret, in right of which he preſcribed for the liberty of dig- 
ging ſtones in, upon, and throughout the ſaid cloſes called Swwan- 
wick Common, otherwiſe Swanwick Delves and Stwanwick Green, 
for repairs, Ec. ; and that he, (his tenements wanting repairs,) 
in his own right, and the other defendant, as his ſervant, entered, 


. for that purpoſe. Replication, traverſing the preſcription 


in Swanwick Common, otherwiſe Swanwick Delves ; dropping 
Swanwick Green. Rejoinder, tendering iſſue on the preſcription 
both in $wanwick Common and Swanwick Green, Special de- 
murrer; becauſe the defendants in their rejoinder did not 
tender an iſſue on the fact traverſed by the plaintiff in his 
replication z and becauſe the iſſue tendered in the rejoinder is 
too large, comprehending not only the fact of the preſcription 
averſed by the replication, but alſo a matter of fact not alleged, 
traverſed by the replication, namely, a preſcription to dig for 
ſtones, c. in $20anwick Green; and becauſe the laſt preſcriptions 
ſo attempted to be put in iſſue, is wholly immaterial and irre- 
rant iu this action, c.; joinder in demurrer. 

Chambre, 


Tueſday, 
Feb. itt. 


If to an ac- 
tion of treſ- 
paſs in the 
common 
called A. 
the defends» 
ant plead 
that A. and 
B. com- 
mons lie 
open to 
cach other, 
and then 
preſcribe 
ſor a right 
in both 
commons, 
the plaintiff 
muſt tra- 
verſe the 
whole PIee 
ſcription. 
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Chambre, in ſupport of the demurrer, admitted that the de. 
fendant's plea was good, becauſe it included in it a defence to 
the treſpaſs charged, but contended that as the plaintiff only 
complained of a treſpaſs in Swanwick Delves, he was not 
obliged to go to trial on a right claimed in Swanwick Green, 
It would be a hardſhip on him to compel him to traverſe 
the whole preſcription pleaded by the defendant, becauſe 
that would be permitting the defendant to give evidence of 
acts of ownerſhip done in Swanwick Green, without firſt 
eſtabliſhing a connection between that place and the cum in 
40. | 
Wood, contra, inſiſted that it was not competent to the plain. 
tiff in his replication to narrow the preſcription pleaded by the 
defendant. The defendants reſt on a preſcription, which 
covers not only the particular place on which the treſpaſs waz 
committed, but extends alſo to another place, between which 
two places a connexion 1s ſtated in the plea, where it is alleged 
that the two commons lie open to each other. The objection 
(if any) is that the defendant has undertaken to prove more 
than he need have done in order to cover the treſpaſs : but that 
occaſions no injury to the plaintiff, but is to his own diſadyan- 


tage. For if he do not prove the whole preſcription, he muſt 


fail; and unleſs he can prove a connexion between the two 
places, the acts of ownerſhip on Swanwick Green will not 
aſſiſt him. But if he do eſtabliſh that connexion, it would be 
extremely unjuſt to exclude the acts of ownerſhip on Swanwick 
Green, which may be more numerous than thofe on Swanwnt 
Delves ; and unleſs he had pleaded in this manner, no evidence 
would have been permitted of acts done in the former. lt 
might as well be contended that, if a plaintiff were to declare 
for a treſpaſs committed on a particular part of a field, and the 
defendant were to juſlify under a right which extended over the 
whole, the plaintiff might in his replication narrow the rigt to 
that particular part in which the treſpaſs was alleged to have 
been committed, and thereby confine the defendant to proof ol 
acts of ownerſhip within that part, when probably his evidence 
might be applicable to the other parts. Suppoſing the deſend- 
ants title were derived under a grant, which extended over both 
commons, they might undoubtedly have ſet forth in their pla 
the whole of the grant: then they may alſo plead their pres 
ſcriptive title, ſince every preſcription preſuppoſes a grant. 
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Chambre in reply. There is no averment in the plea to intro- 
Juce the connexion between the tWo commons, on which the 
plaintiff could have taken iſſue. It is not neceſſary to contend 


that at all events the defendant ſhall be excluded from the 


medium of proof which he wiſhes to eſtabliſh, but it does not 
ſollow that in all events he ſhall be entitled to it: whether or not 
he ſhould be permitted to do ſo depends upon another fact, 
which ſhould have been expreſsly averred in the plea. The ar- 
gument relative to à grant inſtead of a preſcription is by no 
means concluſive ; it is merely proving idem per idem. 

Lord Kenyon, Ch. J.—I am not able to diſtinguiſh this caſe 
from that which was put by the defendant's counſel; that if an 
action be brought for a treſpaſs in a particular cloſe, the defend- 
ant may plead that it is a part of a larger cloſe, and that he 
has a right over the whole. Here it is ſtated in the plea that 
the commons lie open to each other, and that the defendant has 
aright in both. No injury is done to the plaintiff by this mode 
of pleading ; for the defendant, having preſcribed for the whole, 
muſt prove the whole preſcription, otherwiſe he muſt fail at 
the trial, Whereas great injuſtice might be done to the defend- 
ant, if he were not permitted to plead this preſcription over 
the whole ; for if he were not, he would not be permitted to 
give evidence of acts of ownerſhip over Swanwick Green, when 
perhaps his own convenience might have led him to exerciſe 
more frequent acts of ownerſhip over that part of the com- 
mon than over the other part at a greater diſtance from his 
own home, Aad in very extenſive waſtes and commons it fre- 
quently happens that particular perſons for their own conveni- 
ence depaſture cheir cattle on particular ſpots, but that by no 
means excludes their right over the other parts; and in ſuch 
calc it would be extremely unjuſt that commoners, who are ſued 
lor treſpaſſes upon one part of the waſte, ſhould not be permitted 
to preſcribe for the whole. 

ASHHURST, J.—All preſcriptions are in their nature entire: 
and when they are pleaded, the adverſe party cannot deny a part 
only, but muſt either demur or traverſe the whole. But though 
a perſon plead a preſcription in a more extenſive manner than 
he need do, he muſt prove it as laid; and in that reſpect he ſub- 
feels himſelf to ſome diſadvantage in thus pleading it : then it 
i but juſt, on the other hand, that he ſhould be entitled to any, 
advantage which he can derive from the preſcription which he 
fleads. Suppoſe in this caſe that the defendant can give ſome 
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evidence of acts of ownerſhip in Swanwick Delvet, but much 


— ſtronger evidence in Srwanwick Green, he ought to have att 


opportunity of giving the latter in evidence, having firſt int. 
duced a connexion between both, which he could not be per 
mitted to do if the preſcription were confined to the forme; 
part only. If indeed the jury could ſeparate the parts of the 
preſcription in giving their verdict, then the plaintiff might ſuſ- 
tain a diſadvantage from the defendant's pleading this general 
preſcription, with regard to the coſts of that part introduced by 
the defendant in his own favour: but the jury muſt give a ge. 
neral verdict for the whole preſcription one way or the other, 
BuLLER, J.—If any caſe can be put where a party would haye 
a right to take advantage of the whole of his preſcription, that 
is ſufficient to decide this caſe; and that has been admitted in 
the argument. The reſt muſt depend on evidence, If the de- 
fendant fail in proving any part of this preſcription he mult 
fail in the whole: it is therefore incumbent on him to prove a 
Tight in Swanwick Delves as well as in Swanwick Green; which 
is to the plaintiff's advantage, No anſwer has been given to 
the caſe put of a grant, which may till be produced, if it were 
made before the time of legal memory: and if a grant ſince the 
time of legal memory extended the right over both commons, 
the party undoubtedly might plead it in the very terms of it, 
The inſtance put by my Lord is directly in point. I know: no 
caſe in which it has been held that a party may narrow a pre* 
ſcription : where indeed an action of treſpaſs was brought, and 
the defendant preſcribed for ſheep on a common, and proved a 
right for other cattle alſo as well as for ſheep, it was held ſuf- 
ficient (a); now the queſtion there muſt have ariſen on the 
general rule that preſcriptions are entire, and therefore that the 
defendant could not divide it in ſuch a manner; but the Court, 
in indulgence to that caſe, ſaid that the party need not plead 
the other part of the preſcription which did not apply to tac 
queſtion in diſpute, Now the indulgence in that caſe ſhevs 
what the general rule of pleading is. In this cafe I think the ce. 
fendant has alleged enough in his plea to try the connexion be. 
tween the two commons: but even if he has not, that objection 
cannot be taken advantage of in this ſtage of the proceeding. 
That is mere matter of form; the ſubſtance is that the defend- 
ant has a right over Szwanwick Delves and Swanwick Commer 


() Vide Pring v. Henley, Bull. N. P. 59. 
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but if there were any defect in form, the plaintiff ſhould have 
demurred ſpecially to the defendant's plea. 

Gross, ].—The caſe” put of a grant is deciſive; for every 
preſcription 1s ſounded on a grant; and part of a grant only ean- 
not be traverſed. Beſides, this mode of pleading is for the plain- 
tif's advantage ; for unleſs the defendant prove the whole pre- 
ſcription as it is laid, he mult fail, 

The Caurt however gave the plaintiff leave to amend, 


The Kino againſt S. SrANNARD. 
R. Attorney-General moved on behalf of the defendant 
for a writ of certiorari, to remove an indictment againſt 
the defendant, an officer of exciſe, who was indicted with two 
others for a riot and aſſault at the Dover ſeſſions; which 


The Court immediately granted, without any affidavit being 
provided to ſupport the motion (a). 


(a) Vide Rex v. Eaton, ante, 2 vol. 89. 


— — "ys 


RoLtesToON and Others, Aſſignees of MARGETSsON, 
a Bankrupt, againſt SMITH. 


N troyer for the ſhip Sci, the jury found a verdict 

for the plaintiffs, at the ſittings aſter Michaelmas Term 
1789, at Guildhall, ſubject to the opinion of the Court on a caſe; 
ſtating that on 24th June 1788 the defendant lent the bank- 
rupt 2000 J., as a ſecurity for which he executed a bill of ſale of 
the ſhip in queſtion, then at ſea, and wrote an order to the 
captain to deliver up poſſeſſion of the ſame; and at the ſame 
time depoſited in the defendant's hands the original certificate 
of freedom, and a policy of inſurance on the ſaid ſhip. On the 
34 July 1788 Marget/on committed an act of bankruptcy, and 
en the 18th of the ſame month the commiſſion iſſued, under 
which the plaintiffs claim. On the 5th September following the 
Scipio arrived in the Thames, and the defendant took poſſeſſion 
of her under the bill of ſale, and continued in poſſeſſion till the 
ath Orcher, when the ſhip was ſold under an order of the Court 
of Chancery, and the purchaſe-money directed to abide the 
erent of the verdict in this action. The caſe further ſtated that 
in order to obtain a regiſtry of a Briiiſb ſhip the following ſteps 
mult be taken; upon the ſale of a ſhip the purchaſer carries the 

Vox. IV. M bill 
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bill of ſale from the late owner and the certificate of the re. 
giſtry to the bench officer, and takes the oath of ownerſhip 
preſcribed by the act 26 Geo. 3. c. 60, A note that the oath 
has been made with the certificate of regiſtry is then taken to 
the collector outwards, who takes freſh ſecurity from the new 
owner agreeably to the act, and makes out a new certificate of 
regiſtry, and cancels the old one. An abſtract of the new certi. 
ficate of regiſtry is entered in a book kept in the collector's 
office, another abſtract in another book in his comptroller's 
office, a third in the regiſter-general's office, and a fourth in 
the plantation or ſecretary's office, And the certificate of te. 
giſtry is ſigned by the regiſter-general's and ſecretary's clerks, 
and afterwards by the collector and comptroller, and delivered 
to the owner. The certificate of regiſtry is firit made out, 
and then an abſtract of it is entered in the four books ahoyes 
mentioned; and no new certificate is prante«! till the old one 
is delivered up if it be in being. It alſo ſtated, that when a bill 
of ſale is to be made out of a ſhip which is abroad at the time, 
and the certificate is with the flip, which it is required to be, 
(and it was in this inſtance, ) it is the practice to apply to one or 
other of the four offices above-mentioned for a copy of the cer- 
tificate of regiſtry, which is granted accordingly The cafe 
further ſet forth the bill of ſale delivered to the defendant, which 
was in the uſual form, containing a copy of the certificate of re- 
giſtry in theſe words: © In purſuance of an aA paſſed in the 
ce twenty-lixth year of the reign of king George the Third, in- 
&« titled an act for the further increaſe and encouragement of 
« ſhipping and navigation, the faid Tame: Margetſon having 
te taken and ſubſcribed the oath required by this act, and having 
« {worn that he is ſole owner of the fhip or veſlel called the 
« Scipio, of London, whereof Dawkins Carr is at preſent mater, 
« and that the ſaid fhip or veſſel was foreign built, formerly 
« called the Swyperb, taken prize from the French king's ſubjects 
« by his majeſty's ſhip Fortitude, George Keppel, Eſq. commander, 
« and legally condemned in the High Court of Admiralty, 
&« as by ſentence of condemnation dated 28th May 1783, and madt 
« free as by certificate of freedom granted at London the 28th 
« January 1783, appears, &c. (here followed a full and particular 
* deſcription of the veſſel as required, concluding thus:) Given 
« under our hands and ſeals of office at the cuſtom- houſe of the 
« ſaid port of London, the thirteenth day of December in the year 


« one thouſand feven hundred and eighty- ſeven.“ It further 
| appeared, 


J 
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neared, that the date of the condemnation of the ſhip Scipio is 
the 28th May 1732, and the date of the certificate of freedom 
ij the 28th January 1783, in the collector's, comptroller's, and 
ſecretary's books, and in the certificate of regiſtry itſelf the dates 
ve the ſame 3 but in the regiſter generals book the date of the 
condemnation is the 2825 May 1783, avd reference was had to 
it office for a copy of the certificate of the ſhip's regiſter, when 
the bill of ſale in queſtion was executed to the defendant, which 
was filled up from that book. The collector's, comptroller's, 
regiſter-general's, and ſecretary's offices, or one of them, are the 
proper offices for ſuch reference. The caſe further ſet forth the 
certificate of regiſtry, which tallied with the copy thereof in the 
bill of ſale, except in the date before-mentioned, and alſo that 
it had the ſignatures of the proper officers added thereto, 

Shepherd (a), for the plaintiffs, inſiſted, that the bill of ſale, un- 
der which the defendant claimed, was void by the ſtat. 26 Geo. 2. 
6. bo, I. 17. which requires the certificate of the regiſtry of the 
ſhip to be truly and accurately recited in words at length in the 
bill of ſale : firſt, becauſe there was a variance in the date of con- 
dination between the certificate and the recital of it in the bill 
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of ale; and 2dly, becauſe the names of the perſons who ſigned 


the certificate were not copied in the bill of ſale. As to the 
firſt ; the date of condemnation is extremely material, becauſe 
from the time of condemnation the ſhip became entitled to all 
the privileges of Britiſh built ſhips. And notwithſtanding it ap- 
pears from the words of reference in the copy of the certificate, 
«as by certificate of freedom granted at London the 28th of 
January 1783 appears,” that the date as there ſet out was a 
mere miſtake, for that the ſhip could not have been condemned 
on the 28th of May 1783, yet the bill of ſale is equally void; 
for then the date of condemnation was either an impoſſible day, 
or not the true day ; if the former, it muſt be conſidered as no 


Gay at all, and then the ſtatute has not been complied with; if 


the latter, the certificate has not been truly and accurately ſet 
out in the bill of ſale. Secondly, as the ſignatures of the pro- 
per officers were neceſſary to give validity to the certificate, they 


form an eſſential part of it, and conſequently ſhould have been 
copied in the bill of ſale, 


Maud for the defendant. In Relleflon v. Hibbert (6) the bill of 
ſale contained no recital of the certificate of regiſtry, and there- 


„ This was argued is laſt Miche:/mas Term, (5) Ante, 3 vel. 406. 


M 2 fore: 
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fore there was no compliance with the act of parliament: but 


— here the certificate is ſub/antially recited, fo much ſo that the 


Rorrrs- 
Tor 
againſt 
SMITH, 


identity of the ſhip might be clearly aſcertained by comparing 
the certificate in the bill of ſale with the documents in the differ. 
ent public offices, And this is all which the act requires, A 
mere literal copy is not required by the ſtatute z and the plain. 
tiffs might equally contend that a miſ -ſpelling would avoid the 
bill of ſale. It was not neceſſary to inſert in the bill of ſale the 
date of the condemnation at all; the officer was juſtified in 
ſigning the certificate when he had- ſatisfied himſelf that the 
ſhip had been condemned. But even it it were neceſſary to in- 


ſert the condemnation in the bill of ſale, and the date were ma- 


terial, yet as the miſtake in this caſe aroſe from the negligence 
of a public officer, to whom the Legiſlature gave credit, and 
as the purchaſer did every thing in his power to comply with 
the act, he ought not to ſuſſer. He could not have recourſe to 
the original certificate, for that was then at ſca; and unleſs the 
copies, which are directed by the ſtatute to be kept at the difter- 
ent public offices, be conlidered as equivalent to the original 
certificate for this purpoſe, this ſtatute will totally prevent the 
transfer of ſhips at fea. In anſwer to the other objection: the 
act only requires a recital of the certificate, but not of the names 
of the officers granting it. Thoſe names are of public noto- 
riety, and it mult be preſumed that the certificate (the legality 
of which has not been impeached) was ſigned by the officers 
duly authorized. 

Shepherd in reply. — All arguments reſpefling the complying 
with the ſpirit and meaning of this act are precluded by the 
Legiſlature requiring certain ſpecitic acts to be done. It is nd, 
therefore, ſuſſicient to ſet out the /rub/ance of the certificate of the 
regiſtry ; becauſe the 17th ſection expreſsly requires that the cer. 
tificate, of which the date of condemnation and the names of tle 
officers form parts, ſhall be accurately recited in words at length. 
And the parties themſelves conſidered it neceſlary to recite the 


V hole, becauſe they proſeſſed to ſet out a cypy of it. But evenil 


it were ſufficient to ſet out the ſubſtance of the certificate, jet il 

las not been done here; for the date of the condemnation is of the 

ſubſtance of it. The defendant in this caſe cannot ſhelter himſclt | 

under the miſtake of the officer, ſince he does not himſelf ap 

car to be free from negligence ; he ought to have applied tothe 

ol other offices, where a true copy of the certificate was kept, 
| Cur. adv, wit. 
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Lord Kenyon, Ch. J. now delivered the opinion of the Court. 

The ſingle queſtion is, whether the bill of ſale were ſuthci- 
ently valid to convey the property in this ſhip to the defendant 
nd it ariſes on the ſtatute 26 Cc. 3. c. 60. J. 17. which enacts, 
« that when and ſo often as the property in any ſhip, belonging 
«9 any of his majeſty's ſubjects, thall be transferred to any other 
« of his majeſty's ſubjects, the certificate of the regiſtry of ſuch 
« ſhip ſhall be truly and accurately recited in words at length, in 
« the bill or rather urſtrument of ſale thereof, and that otherwiſe 
« ſuch bill of ſale ſhall be utterly null and void to all intents and 
« purpoſes.” Now it is clear that the parties to this contract 
meant to recite the certificate & the regiſtry in the bill of ſale, but 
it appears that in inſerting it they made a miltake in one ſingle 
figure; for the condemnation recited is ſaid to bear date the 28ch 
of May 1783, whereas really and truly the ſhip was condemned 
in May 1782, and ſo it appears in the certificate of the regiſtry 
itſelf, But there is one material circumſtance to be attended to, 
nanelv, the date of the certificate of freedom, which was in 
January 1783: now by comparing that date with the ſuppoſed 
date of condemnation in May 1783, it is impoſſible that the 
latter could be correct, inaſmuch as the certificate of freedom 
would then bear date prior to the condemnation. It is apparent, 


therefore, on the face of the inſtrument itſelf, that ſome error 


mult have crept into this copy of the certificate of the regiſtry, 
which was inſerted in the bill of ſale. Now it is impoſſible to 
conceive that the framers of this act of parliament intended to 
prevent the ſales of ſhips at ſea : but the ſtatute requires that 
the certificate of the regiſtry ſhall be always on board the ſhip ; 
and that abſtracts of it ſhall be entered at ſeveral offices belong- 
ing to the cuſtoms, one of which is the regiſter-general's. And 
it is ſtated in the caſe that the parties to this bill of ſale applied 


' to that ollice for a copy of the certificate entered in the public 


books there, which they inſerted in the bill of ſale verbatim et 
Weratim as it is there entered. They could not have recourſe to 
the original certificate, for that was neceffarily on board the ſhip 
then at ſea; they went to that which was ſuppoſed to be the 
moſt authentic depoſitary of the certificate; and I do not ſee 
what other ſtep they could have taken to comply with the re- 
quiſites of the ſtatute, Therefore we are of opinion that the 
bill of ſale is valid, notwithſtanding this miſtake. But even 
ſuppoſing that the parties had had an opportunity of ſeeing the 
original certificate, it is too much to fay that a mere clerical 
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1791. miſtake ſhould render it null and void. Even in criminal caſes 
— — ſuch miſtakes are not fatal, In an indictment for forgery (a), 
* where the party undertook to ſtate the tenor of a bill, and 

againſ® wrote © received” for © receiv*d,” all the judges very pr 

GE. decided that it was not a material A, 1 eee ans 

caſes of that kind might be inſtanced. It was the intention «f 
the Legiſlature, in paſſing this act of parliament, that Britiſh 
ſhips ſhould be entitled to certain privileges and benefits ; and, 
by way of ſecuring them to the owners of thoſe ſhips only, it 
was enacted that there ſhould be a certificate of the regiltry of 
the ſhip, which ſhould be inſerted in the bill of ſale on 
every transfer, to aſcertain preciſely that that ſhip was entitled 
to all thoſe privileges. Now it is ſufficiently aſcertained in this 
bill of ſale that this is che ſame ſhip; the ouly variation he. 
tween the copy and the original certificate is in the figure three 
inſtead of z4wvs, which appears even on the face of the bill of ſale 
itſelf to be neceſſarily a miſtake. For theſe reaſons, therefore, 
and with a laudable inclination to ſupport a fair and honeſt 
tranſaction, ut res magis valeat quam pereat, at the ſame time not 
tranſgreſſing the rules of law, we are of opinion that this bill of 
ſale was ſufficiently valid to transfer the property in this ſhip to 
the defendant; and conſequently that he is entitled to the 


poſtea. 
Poſtea ta the defendant (0, 
(a) Hart's caſe 1776. %) See Meſterdell v. Dale, foft, 7 vol. 306. 
— Jacksow and Another againſf Lomas. 


An inn Tkis was an action upon promiſes. The firſt count in 
vent aſſign- . . 
ed over his the declaration ſtated that the defendant was indebted to 


zue bent the plaintiffs in 383 J. 3s. 4 d. on a bill of exchange accepted 
of his cre- by the defendant for goods ſold ; that on the 26th April 178) the 


ISO 4 . . . 
in the deeg defendant, being inſolvent, aſſigned all his eſtate and eſtects to 


there was a truſtees for the benefit of his creditors ; that on 31ſt July 1787, 


iſo that , Sy k 
7 png it was agreed between the plaintiffs, the defendant, and one 


of thole FJenſer, that the plaintiffs ſhould execute the deed of truſt, which 


creditors, 


whodidnot was then in part executed by the creditors; and, in order to enable 
iz the plaintiffs to obtain payment of ſuch part of their debt as 


ziven day, they ſhould not receive from dividends under the deed it was 


— — agreed as follows, that the plaintiffs ſhould receive the dividends 


inſolvent ; 
— — made between the inſolvent and a creditor after that day that the latter ſhould ſign 


ine deed, and the former pay the remainder of the whele debt, is fraudulent and void, ter 
| b | 9 


3 
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under the truſt deed in part diſcharge of their debt, and, in 1791. 


ment of the remainder, the defendant undertook to recom —<—— 
o- Jacxson 


4 
= parcels of cotton to the plaintiffs ſor purchaſe, the pr 


{rs to be made of which the defendant undertook ſhould in Lomas» 


three years make good the deficiency ; but if the profits on 
he cottons ſhould not be ſufficient for that purpoſe, the defend- 
ant in bis own right, and Eden/or, as his ſurety, ſeverally un- 
dertook to ſatisfy the plaintiſfs the remainder of their debt after 
the three years, and if any loſs, inſtead of profit, ſhould ariſe 
upon the cottons, to make good the ſame, over and beſides what 
ſhould be due to the plaintifts for their debt. It then ſtated, that 
the plaintiffs executed the deed; that they purchaſed large 
quantities of cotton, recommended by the defendant, which 
they ſold, but that thoſe purchaſes produced a loſs of 1071. 
154. 10d, in addition to their debt; and that they had 
received no dividend under the truſt deed, There was a count 
on the bill of exchange for 3831. 8s. 4 d.; another for goods 
Ald and delivered, and the common money counts. The de- 
ſendant pleaded the general iſſue. 

At the trial before Lord Kenyon at Guildbail was produced the 
deed of truſt, by which the defendant aſſigned over all his 
effects to truſtees for the benefit of his creditors z and which 
contained a releaſe to the defendant from the creditors, who 
ſigned, and a proviſo that, in caſe any of the creditors ſhould 
not execute the deed on or before the 26th July then next, the 
deſendant ſhould receive from the truſtees the ſhares of thoſe 
creditors, and that no creditor ſhould be entitled to the benefit 
of the truſt deed who did not ſgn before that day. It alſo ap- 
peared that the plaintiffs did not execute the truſt deed till the 
ziſt of July ; when they did ſo, on condition that the defendant 
would execute the above agreement. A few of the other cre- 
ditors executed the deed after the plaintiffs. It was objected by 
the defendant's counſel that the agreement was fraudulent, and 
conſequently that the plaintiffs could not recover on it; and the 
caſe of Cock/batt v. Bennett (a) was cited. Lord Kenyon was 
ſicongly of opinion with the defendant: but he ſuffered the 
cauſe to proceed, reſerving this point, and giving the defend- 
ait's counſel leave to ſet aſide the verdict, and to enter a non- 
ſuit in caſe the Court ſhould be of opinion that the objection 
was well tounded, A verdict was given for the plaintiffs : and 


(u) Ante, 2 vol. 763, 
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A rule having been obtained, the beginning of this term, to 
ſhew cauſe why a nonſuit ſhould not be entered; 

Bearcroſt, Baldavin, and Vood, now ſhewed cauſe. This caſe 
is clearly diſtinguiſhable from that of Cach leit v. Bennett, There 
the plaintiffs held out falſe colours to the reſt of the creditors, 
and induced them to belicve that they were only to have a pro- 
portionable ſhare of the deſgndant's eftects, when in truth by a 
ſecret agreement, unknown. to the other creditors, they were to 
receive their whole debt; but in this caſe the reſt of the cre. 
ditors were not induced to agree to the compoſition by the 
plaintiffs' ſigning the deed of truſt: for the greateſt part of them 
had executed it before, It was a matter of perfect indifference 
to them whether the plaintifls did or did not execute the truſt 
deed, ſince in neither caſe could they either be benefited or in. 
jured by it; as it was expreſsly provided in the deed that the 
dividends of thoſe creditors, who would not ſubſcribe the agree. 
ment, ſhould go (not to thoſe creditors who did fign, but) to 
the deſendant himſelf. In Coci/:tt v. Bennett the plaintiffs 
meant to practice a fraud on the other creditors : but the agree» 
ment in this caſe was not a fraud either on the creditors or on 
the defendant : not on the former, becauſe they were not in- 
duced to execute the deed by any thing which the plaintiffs 
either did or protetled to do; and they afled on the idea that it 
was optional in the others, who had not ſigned, to execute the 
deed or not; nor on the latter, for at the time of entering into 
the agreement it was competent to the plaintiffs to have brought 
an action to recover their whole debt: but, inſtead of purſuing 
that compulſory mode, they agreed to receive from the defondant 
a part of their debt (not therr exon Hare under the deed); for to 
that they had no title, as they did not execute the deed till after 
the 26th of July in money, and the remainder in a particular 
mode ſpecified in the agreement, which was not prejudicial tothe 
other creditors, The proportion in money which the plaintifls 
were to receive was the property of the defendant z and this was 
merely an agreement by him to aſſign ſuch his thare to them. 
The execution of the truſt deed by the plaintiffs was a nullity 
as was alſo that by thoſe other creditors who ſigned aſter the 
plaintiffs. Then this agreement, inſtead of being a fraud on the 
defendant, was advantageous to him; inaſmuch as this voluntary 
mean of diſcharging the plaintiffs' debt was ſubſtituted in lieu of 
a coercive mode which the plaintiffs might have cnforccd. 


Erſeine 
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Eyſtine and Park in ſupport of the rule. This agreement was 
a fraud on the reſt of the creditors, and an oppreſſion on the 
d:fendznt; on either of which grounds it is void. Firſt, it was 
| a fraud on thoſe creditors who executed the deed after the 
plaintiffs; for though they did. not execute within the time 
limited, yet they were entitled to their proportion of the defend- 
anb's effects; and the execution by the plaintiffs may have been 
the means. of inducing thoſe creditors to execute. And that 
brings this caſe within one of the grounds on which Cock/hott vs 
Bennett, and Fackſon v. Duchuire (a), were decided. Secondly, 
it is void, as being an oppreſſion on the defendant himſelf. Smith 
v. Bromley (6); Fackſon v. Duchaire ; and Cockſhott v. Bennett ; in 
which laſt caſe Mr. J. Buller ſaid, «The defendants were abſo- 
« {utely in the power of the plaintiffs at the time when the note 


« was given ; they took an undue advantage of the diſtreſſed 


« ſituation of the defendants. If this note had been obtained by 
actual compulſion, there is no doubt but that it would be void 
« now this is equivalent to it.” But if the deed of truſt, as far as 
relpects the plaintiffs, be void, then there was no conſideration 
for this agreement; in which caſe alſo the plaintiffs muſt fail, 
For it was part of the agreement that the plaintiffs ſhould exe- 
cute the deed. Either therefore the execution of the deed by 
the plaintiffs, and by thoſe creditors, who ſigned it after them, 
was valid, and then this agreement was a fraud on them; or it 
was a nullity, and then there was no conſideration for the 
agreement. 

ASHHURST, J. (c).—As it appears to have been part of the 
condition of the agreement that the plaintiffs ſhould execute 
the truſt deed, I think the agreement cannot be enforced: had 
it been otherwiſe, I ſhould have been of a different opinion. 
But it was intended by the parties to the deed, that, on the de- 
fendant's aſſigning over all his property to the creditors, he 
ſhould become a free man : and it now appears, that though the 
plaintiffs executed the deed, they did fo on the faith of a private 
agreement, whereby they ſecured to themſelves a further advan- 
tage. This then was a coercion on the defendant himſelf, and 


a fraud on thoſe creditors who ſigned after the plaintiffs ; and 


that brings this caſe within the principle of Smith v. Bromley 
and Ceckfbott v. Bennett. 


(a) Ante, 3 vol. 551. (5) Dougl, ad ed. 671. n. 
(c) Ld, Kenyon, Ch. J. was not in court. 
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1791. Bor ER, J. -The foundation of this agreement was that the 
plaintiffs ſliould execute the deed of truſt; and the circumſtance 
— of their not ſigning it until after the 26th of July rather adds 
ronas. to, than diminiſhes, the fraud; for that was not apparent on the 
deed itfelf, and it was done with a view of ſignifying to the 
other creditors that they had come in under the deed, But the 
gencral principle is that a ſecret agreement of this kind, made 


between the inſolvent and ſome of the creditors, in order to in- 


duce the reſt of the creditors to agree to the compoſition, is void. 
And therefore it is immaterial whether the plaintifis executed 
the deed before or aſter the 26th of July. 

Gros, J.— I think this caſe mult be governed by that of 
Cockjhatt v. Bennett. It is pregnant with all the fraud that be- 
jonged to that cafe, and, for the reaſon given by my Brother 
Buller, with ſomewhat more. | 


Rule abſolute (a), 
(a) Sce Friſe v. Randall, , 6 vel. 146. 
——— ö. — — 


Thurſday, LEtrTLEY againſt? MIL Ls. 
Feb. 34. 


The provi- TY IS was an action by an indorſee of an inland bill of ex- 
3 change drawn for 201. 74. againſt the acceptor. Ihe bill 


c. 17.re= was dated 4th April 1790 payable fourteen days after fight, 
— of and being accepted on the 7th conſequently became due, allow. 


— _ ing the three days grace, on the 24th, which fell on a Sarurduy. 


ro ſuch bills There was a plea of non aſſumꝑſit, as to the whole except 200. 
ts - _ 75. 6d., and as to that a plea of tender. On the 24th, the plaintiff 
offer fight: having left the bill at Lockhart's, his bankers, in Pall- Mall, one 
an acceptor of Lockhart's clerks called at the defendant's houſe with the 


oifuch2 bill, but the defendant not being at home the clerk leſt word 


bill who re- 


fuſes pay- where the bill lay, that the defendant might ſend and take 
1 it up; which not being done before ſix o'clock, it was noted 


grace is not if ary, Between 
able to any by another clerk of Lockhart's, who was a notary 


charge tor ſeven and eight o'clock in the evening the ſame perſon who 


ofthe bar, firſt went to the defendant's called on him again with the bill 


WV maj in the character of the notary's clerk, when the defendant offered 


acceptor of to pay the amount of the bill, but refuſed to pay halſ-a- crown 
an inland R Evidence was 
bill is bound more which was demanded for the notary. 


to pay it on giyen that it was uſual to pay 17. and 6d. for noting and de- 
demand at 


any reaſon- manding in the city, and 2s. and 6d. on the Welt-ſide of 


able time of 


the 3d day of grage, or whether he is allowed the w hole of that day to pay it in? 


7. emples 
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Temple-bar, where this tranſaction happened. And that by the 
cuſtom the acceptor of a bill has during the banking hours to 
diſcharge it in; but if it be not paid by that time it may be 
noted; but as to what thoſe banking hours were, no certainty 
appeared ; they were different at different parts of the town. 
At all events however it was admitted that the ſecond time the 


clerk called with the bill was after the banking hours. Lord 


Keny:n was of opinion at the trial at the Sittings after laſt term 
that the tender of the amount of the bill at any time on the 
{ame day on which it was payable was ſufficient ; under which 
direction the jury found a verdict for the defendant. A rule 
1 was obtained for ſetting aſide the verdict and granting a new 
trial, on the ground that haliſ-a-crown more, the charge of 
noting, ought to have been tendered, 

The Court on granting the rule ſaid, they could not take no- 
tice of what were called banking hours, but conſidered the main 
queſtion to be, whether the acceptor had the whole day to pay 
the bill in; or whether it became due on demand at any time 
on the laſt day. 

Erſkine ſhewed cauſe. This being the caſe of an inland bill of 
exchange, muſt be regulated by the ſtat. 9g & 10 V. 3. c. 17. 
which gives the proteſt ; on which ſtatute ſeveral objections 
ariſe to this action. 1. An inland bill can only be proteſted 
after the three days grace are expired. 2, Only 69. can be taken 
for proteſting, and here 6d. has been tendered. 3. A bill pay- 
able at ſo many days after ct cannot be proteſted at all: the 
words of the ſtatute, which gives the power of proteſting, be- 
ing confined to bills payable at ſo many days certain from the 
date, 4. But at all events as to the tender; it is a known rule 
of law that if there be no certain time fixed for the payment of 
a ſum of money, the party has the whole day to pay it in on 
which it becomes due. 1 Lord Raym. 280. 

Mingay and Shepherd in ſupport of the rule. The ſtatute 
Mil. does not govern this caſe: it merely gives a new remedy 
% againſt the drawer, but leaves the law with reſpect to the 
acceptor as it ſtood before. Neither was it intended to alter the 
law even as to the drawer, but it is merely accumulative; for it 
direQts that notice of the proteſt ſhall be ſent to the drawer 
vithin fourteen days; and yet it cannot be diſputed but that 
it no notice of non-payment by the acceptor were given to the 
irawer till that time he would be diſcharged by the laches of 
te holder: which ſnews that, notwithſtanding the accumula- 
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tive remedy given by the ſtatute, inland bills are ſtil} porerneg 


dy the ordinary rules affecting foreign bills by the cuſtom of 
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merchants. If it were otherwiſe, the acceptor would not be enti. 
tled to his three days of grace under the ſtatute. 'Then the queſ. 
tion is whether by the cuſtom of merchants the acceptor b- not 
bound to pay the bill at any time when it is tendered to him on 
the Jaſt of the three days of grace: for if ſuch be the cuſtom, it 
then becomes a contract by him to pay the bill accordingly. Now 
it appears clearly lere to be part of the cuſtom of merchants to 
note a bill unleſs it be paid on demand; and that 25. and 64d. 
is the ſum uſually taken on ſuch noting. If fo, the acceptor waz 
bound to reimburſe the holder that expence which accrued on 
the deſault of the former. By the cultom of merchants on 
foreign bilis, to which this has reference, the proteſt for non. 
payment muſt be made on the laſt of the three days of grace (0), 
Again, it is evident that the debt becomes due and may be de- 
manded on that day; for if the acceptor deny himſelf on the 
third day to a bill holder, that is an act of bankruptcy; which 
can only be by denial of one who is then an actual creditor, 
Colkett v. Freeman [ ante, 2 vol. 59}. If in that caſe the bankrupt 
inſtead of denying himſelf had refuſed payment, the holder 
might have ſued out a writ againſt him. So here, if, inſtead of 
noting the bill, the plaintiff tad ſued out a writ, he would have 
been juſtified in refuſing the ſubſequent tender without the 
expences of the writ. The noting therefore is an indulgence to 
the acceptor: it is one of the previous ſteps towards comnelling 
payment of the bill, which it was competent for the holder to 
take as ſoon as the bill had been tendered for payment and not 
diſcharged. With reſpect to the objection that this noting was 
a day too ſoon by the ſtat. of Vill. it is laid down in Tall v. 
Lewis, 1 Ld. Raym. 743. that if the laſt of the three days on which 
the Hill is to be paid be on a Sunday, there the party ought to 
demand payment, and proteſt the bill ou the ſecond day. 80 
here Saturday being the laſt of the three days, the plaintiff was 
net bound to wait over till the Monday but might demand pay- 
ment the third day. 

Lord Kenyon, Ch. J.— The queſtion here is on what day and 
at what time the defendant was bound to pay this bill. Accord- 
ing to the nature of the contract, the acceptance was an under- 
taking to pay the bill on the laſt of the three days of grace. 
Now unleſs there be ſomething in this caſe to diſtinguiſh it ſrom 


(a) 1 Led Rovin, 743. 
( 9. 743 other 
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other contracts, it muſt be governed by the ſame rules. In the 
caſe of mortgages, bonds, and a variety of other inſtruments, 
whereby parties oblige themſelves to the performance of certain 
duties, as to pay money within a certain time, we find the 
rule to be, without any exception, that the party bound has 
till the laſt moment of the day to deliver himſelf from the ob- 
ligation by paying. 'The firſt caſe in point of time is that of 
Hudſon v. Barton, 1 Rol. Rep. 189. ; where Lord Cie ſaid, that 
a debtor is not bound to pay till the laſt hour of the day; and 
though Haught, J. ſeemed to differ from Lord Cate, that dif- 
ference was applicable to another part of the cafe, Lord Hale 
alſo in Kabel v. Vaughan, 1 Saund. 287. was of this opinion, and 
ſaid that rent was not due till the laſt inflant of the day. 
Mar 122. pl. 166.3 and Salt. 578. are to the ſame effect. And 
| find no authority to the contrary z therefore the law muſt be 
the ſame here as in other caſes. It may be ſaid that there is a 
difference in the law as applicable to contracts and forfeitures; 
but it is better that there ſhould be one general and invariable 
rule for all caſes, and adapted to the underſtanding of all men. 
Now if a party is to perform a certain thing on a given day, in 
order to prevent his incurring the guilt of a crime, as for in- 
ſtance, a bankrupt to ſurrender, it is clear that if he ſurrender 
on the laſt inſtant of the day, it is ſufhcient. And it is the 
common practice for the commiſſioners to attend till 12 o'clock 
at night on ſuch occaſions, if the bankrupt do not ſurrender be- 
fore. And in the caſc of bills of exchange, it cannot be ſaid 
that due diligence is not uſed if demand be made on the day 
after they become due, "Therefore it ſeems to me that in this caſe 
the plaintiff was endeavouring to impoſe terms which are not 
warranted, But even if there be any difference between bills of 
exchange and other contracts in this reſpect, and that, for rea- 
ſons which have not been ſtated, the party has not the whole day 
to pay the former, the objections made by the defendant's coun- 
le] are deciſive. There could be no proteſt of an inland bill of 
exchange before the ſtatute of William; and that ſtatute only 
gives a proteſt upon bills payable at a certain number of days 
ofter date, whereas this is a bill payable 14 days after fight, upon 
which the ſtatute does not attach. And even in caſes to which 
that ſtatu*e does apply, it ſays expreſsly that the holder may 
proteſt the bill after the expiration of three days after the bill be- 
comes due; then it is that the power to proteſt ariſes ; but here 
tne plaintiff noted the bill (which is a preliminary ſtep to the 
protelt) before that time. The acceptor in this caſe undoubtedly 
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was obliged to go to the holder of the bill when it became due; 
and if he did not at that time tender the amount of the bill, the 
holder might have commenced an action againſt him with. 
out demanding payment: but in this caſe the acceptor tendered 
the money within the time allowed him by the law. And if we 
were driven to the neceſſity of confidering the amount of the 
tender under the ſtatute, in point of fact there was a tender of 
6d. which is the exact ſum given by the ſtatute in the caſe of 
proteſting inland bills of exchange. Therefore, in every view of 
this caſe, I am of opinion that the defendant did every thing 
that the law required of him, and that the plaintiff is not en. 
titled to recover. 

ASHHURST, J,—This is ſo clear on the act of parliament that 
it is not neceſſary to add any thing to what my Lord has faid. 

BuLLER, J.—As to the event of this rule, I moſt thoroughly 
concur in opinion with the Court. But I cannot refrain from 
expreſſing my difſent to what has fallen ſrom my Lord, reſpecting 
the time when the payment of bills of exchange may be enforced, 
The rule as to the time of paying rent, or any of the other caſes 
mentioned by my Lord, cannot, I think, apply to this caſe. But 
one of the plaintiff's counſel has correctly ſtated the nature cf 
the acceptor's undertaking, which is, to pay the bill on demand 
en any part of the third day of grace; and that rule is now [9 
well eſtabliſhed, that it will be extremely dangerous to depart 
from it. With regard to foreign bills of exchange; all the books 
agree that the proteſt muſt be made on the laſt day of grace: 
now that ſuppoſes a default in payment, for a proteſt cannot 
exiſt unleſs default be made. But if the party has till the 
laſt moment of the day to pay the bill, the proteſt cannot 
be made on that day, Therefore the uſage on bills of ex- 
change is eſtabliſhed; they are payable any time on the laſt 
day of grace on demand, provided that demand be made within 
reaſonable hours. A demand at a very early hour of the day, at 
two or three o'clock in the morning, would be at an unreaſonable 
hour: but, on the other hand, to ſay that the demand ſhould be 
poſtponed till midnight, would be to eſtabliſh a rule attended 
with miſchievous conſequences, If this caſe were to be govern- 
ed by any analogy to the demand of rent, payment of a bill of 
exchange could not be demanded till ſun- ſet; and if ſo the ſitus. 
tion of bankers would be extremely hazardous; for they would 
then be obliged to ſend out their clerks at night with bills to 3 


very conſiderable amount, all of which muſt be preſcnted = 
a ſhort 
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a ſhort ſpace of time, though to houſes in different parts of the 
town, However this conſideration need not be further purſued 
for the determination of this caſe. For this rule muſt be dif- 
charged, in whatever view it is conſidered, Even if this had 
been a foreign bill of exchange, there would have been no pre- 
tence for the demand which the plaintiff made. It was properly 
aid by one of the witneſſes, that the fees of the notary are for 
wing aud demanding. In making a proteſt there are three things 
to be done; the noting, demanding, and drawing up the proteſt. 
The noting is unknown in the law, as diſtinguiſhed from the 
proteſt; it is merely a preliminary ſtep to the proteſt, and has 
grown into practice within theſe few years. But in this caſe 
the aotary's clerk made a note on the bill merely for his own 
convenience z only to fave himſelf trouble, in the ſame manner 


25 bankers' clerks frequently write on the dill “ received the 


« contents” even before they go out of their malter's office; and 
which words are afterwards ſtruck out, if the bill be not paid. 
The next and the material part, is the making of the demand : 
the party, making the demand, muſt have authority to receive 
the money; and in caſe that is refuſed the drawing up of the pro- 
teſt is mere matter of form ; but if the perſon, on whom the de- 
mand is made, be ready to pay the amount of the bill, he does all 
that the Iaw requires of him. Therefore, if this had been the 
cale of a foreign bill of exchange, the defendant would not have 
been liable to pay the fees of proteſting, becauſe he was ready to 
pay when the demand was made. It is material too to conſider 
by whom the demand was made in this caſe ; I am not ſatisfied 
that it was a proper demand, for it was only made by the 
banker's clerk, The demand of a foreign bill muſt be made by 
a notary public; to whom credit is given, becauſe he is a public 
olicer. However in this caſe there could be no proteſt at all: 
lt is clear that, at common law, no proteſt was required on an 
inland bill of exchange; it is only made under the ſtatute of Mil- 
lan, which does not apply to this caſc, for the reaſons already 
given, 

GRrost, J. agreed with the Court on the conſtruction of the 
ſtatute; but declined giving any opinion on the other point, as 
uuneceſſary to the deciſion of this caſe. 

Rule diſcharged (a). 


70) As to ſome of the points diſcuſſed, ſee the ſtatute ; & 4 As. c. 9. J. 4, 5 6, 
% © 8. (made perpetual by 7 An, c. 25. , 3.) which ſeems not to have been ad- 
derte to either in the argument or the judgment. 
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Swayne Aſſignee of a Bankrupt, and Two Others, 
againſs CRAMMOND. 


A Rule having been obtained to ſhew cauſe why the bail 

bond ſhould not be given up to be cancelled on the defend. 
ant's filing common bail, on the inſuſſiciency of the aſſidavit on 
which he had been holden to bail, and why all proceedings 
ſhould not be ſtayed in the mean time, 

Marryat now thewed cauſe ; and inſiſted that, as the aſſidavit 
was made by one of the plaintiffs as aſſignee, it was ſufficient as 
it ſtated that the defendant was indebted to the plaintiffs for 
“ goods ſold, as appears by the baukrupt's books, and as the d- 
ec ponent believed (a). 

Balduin, in ſupport of the rule, admitted that the afſidayit 
would have been ſufficient if the aſſignee had been the only 


- plaintiff: but he ſaid that, as the action was brought by him 


and two others, one of the latter might have made a poſitive 
aſſidavit of the debt. But 

The Court were clearly of opinion that this affidavit was ſuſſ- 
cient; and they obſerved that the conſequence of not allowing i 
to be good would be to prevent the aſſignee arreſting the defend- 


ant at all, unleſs the others would aſſiſt him. 
Rule diſcharged. 


(a) Shetdon vs Baler, ante, 1 val. 83. 


Ox a ſubſequent day another queſtion aroſe on the effect of 
the latter branch of the above rule, relative to the ſtaying of the 
proceedings; for, on a ſuppoſition that as the rule was diſ- 
charged the proceedings were not ſuſpended for any other purpoſe 
than that of diſpoſing of the rule, the plaintiff took an aſſg- 
ment of the bail-bond at the expiration of the time that the de- 
fendant originally had to put in bail; which | 

Marryat contended was regular, 

Baldwin, contra, ſaid, that it was perfectly immaterial whether 
the former rule were or were not diſcharged as far as re ſpected 
this queſtion, for that in either cafe the defendant hail the ſame 
time to put in bail after the rule was diſcharged as he had be- 


fore: the rule ſuſpends the proceedings to all purpoſes. 1 


e 
ge 
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De Caurt (aſter conſulting the Maſter) agreed that the pro- 
ceedings were totally ſuſpended by an act of the Court; and 
they made this rule abſolute to ſet aſide the aſſignment of the 
ball-bond, as having been made too ſoon, 


Fexx and Another againſt HaRRISON and Others. 


the third trial of this cauſe (a) at the ſittings after laſt 
term before Lord Kenyon, the ſame evidence was given as 
on the ſecond trial, with this difference, that, when the defend- 
ants deſired F. Fluet to get the bill diſcounted, ey did net ſay 
tlat they would nat indorſe it. The jury found a verdict for the 
plaintiffs, which the defendants* counſel moved in this term 
to ſet aſide: but, after arguments at the bar by Bearcroft, Erſkine, 
and Bal/zvin, in ſupport of the verdict, and Mingay, and Law, 
on the other ſide, 

The Court were unanimouſly of opinion that the rule for 
ſetting aſide the verdict, and for granting a new trial, ſhould be 
diſcharged; on the ground that, as the defendants had autho- 
ned F. Hut to get the bill diſcounted, without reſtraining his 
authority as to the mode of doing it, they were bound by his 
ads; and that, if it were doubtful, from the converſation which 
paſſed between the defendants and F. Huet at the time when 
they applied to him to get the bill diſcounted, what authority 
the defendants intended to confer on F. Huet in this tranſaction, 
their ſubſequent conduct, in promiſing to pay the bill, was de- 
ciſlye, But | 

ASHHURST, BULLER, and GRost, Juſtices, ſaid that, un- 
leſs the evidence on this trial had varied from that given before, 
they ſhould have continued to entertain the ſame opinion which 
they delivered on the former occaſion. 

Rule to grant a new trial diſcharged. 


(a) Vid. ante, 3 vol. 757. 
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ACOB Harris, the pauper, was removed by an order of 1f 4. und- 


two juſtices from Eatington to Heooke Norton, the Seſſions on 
appeal quaſhed the order, and ſtated the following caſe. The 


ing on a 
cottage of 
his ewn 
grant it by 


laſe and releaſe to B. in fee, in conſideration cf 36 J., with a proviſo “ that A. ſhall live in and 
*:py the ſaid cottage with the appurtenances as he theretoſore had done and then dic. for liſe; 
only takes a remainder after an eſtate for life in A., and therefore has not ſuch an intereſt 


during A.'s lite as will enable him to gain a ſettlement by a refidence on the eſtate, 


Vor. IV. N pauper, 
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pauper, being legally ſettled at Hooke Norton, married the daughter 
of one G. Malings, who was ſciſed in fee of a cottage in Eating. 
ton, in which he reſided. Immediately upon his marriage in 
1730, the pauper and his wife went to reſide with Malings in 
the cottage; where they reſided for three months, when they 
were removed by an order to Hoke Norton, During the time 
of the pauper's reſidence at Hoke Norton, which was about a 
year and an half, an only ſon of G. Malings died, upon which 
G. Malings, who was old and infirm, applied to the pauper and 
his wife to come and live with him at Eatington, and take care 
of him; and, in order to induce him fo to do, agreed to con- 
vey the cottage to the pauper. Accordingly »y indentures of 
leaſe and releaſe, dated the 28th and 2yth of November 1783, 
G. Malings, in conſideration of 36/. therein mentioned to be paid 
by the pauper to Malings, granted and conveyed the cottage to 
the pauper in fee, In the releaſe was the following proviſo; 
viz. Provided always, and it is hereby declared and agreed by 
and between the ſaid parties to theſe preſents, and it is their 
e true intent and meaning, that it ſhall and may be lawful to and 
« for the ſaid C. Malings to live, inhabit, dwell in, and cccupy the 
« ſaid cottage or tenement awith the appurtenances as he heretsfare 
« has dane, and now des, for and during the term of his natural life, 
ic any thing hereinbefore contained to the contrary thereof in any- 
ic wiſe notwithſtanding.” No money was paid by the pauper to G. 
Malings at the time of the execution of the deed, as a conſideration 
for the purchaſe ; but the premiſes were then of the full value 
of 30/. Immediately after the deed was executed the pauper and 
his wife went to reſide at Eatington with G. Molings at this houſe, 
ſo conveyed, and re/ided there with him till they auere removed 
by the preſent order. In 1785 a mortgage of the cottage was 
executed by the pauper for 12/.; the whole of which he re- 
ceived. In May 1790 a conveyance of the cottage was exe- 
cuted by the pauper and CC. Malings to V. Harris in fee; g1/ 
part of the conſideration money were received by the pauper, 
and the remaining 3/. were paid to G. alings. The Court of 
Quarter Seſſions were of opinion that there was no fraud in any 
part of the tranſaction. 

A rule having been obtained on a former day to ſhew cauſe 
why the order of Seſſions ſhould not be quaſhed; 

Caldecott, Romilly, and Willis were now called upon to ſupport 
their rule. Firſt, No title to the pon of the cottage paſſed to 


the pauper by the conyeyance ſrom his father-in-law, but —_ 
/ 
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ihe reverſion, expectant on the death of the father, becauſe the 
latter reſerved to himſelf the occupation of the whole, during 
bis life, in as ample a manner as he enjoyed it before. If the 
father were entitled to occupy, Wc. as before, the ſon-in-law 
could only be an inmate or a lodger; he could have no right 
but by the father's permiſſion, otherwiſe the father would not 
occupy as he had done before, for before he had the ſole and 
excluſive poſſeſſion. The word “ occupy” was uſed in the 
proviſo in a larger ſenſe than the preceding words * live, in- 
« habit, and dwell;” for not only the cottage but the appurte- 
nances alſo were reſerved, which mean the whole profits. The 
word © occupy” will of itſelf carry the whole profits. Man- 
ning's caſe, 8 Rep. 95. b. If it be ſaid that the father-in-law 


179 
1791, 


— 


The Kring 
age in 
The Inha- 
bitants of 
EaTING= 
TOR. 


could not alien the eſtate, and that he muſt enjoy it himſelf, 


{till it is an eſtate for life. In Co. Lit. 42. a. it is ſaid, that “ if a 
« man grant an eſtate to a woman dum ſola fuit, or durante vidui- 
« fate, or as long as the grantee dwell in ſuch a houſe, &c. in all 
« theſe caſes the grantee hath in judgment of law an eſtate for liſe, 
« determinable, &c.” If there were any doubt on the terms of 
the deed, the ſubſequent conduct of the parties ſhews what their 
inteption was in making this conveyance; for the father-in. 
law and the pauper both joined in a ſale of the cottage in 1790, 
under the idea that they had both a legal intereſt, the former a 
life-eſtate, the latter the reverſion. Then if the father had 
the right of occupation of the whole for his life, the ſon had no 
right of preſent poſſeſſion, and conſequently could not gain a 
ſettlement. The father indeed might have gained a ſettlement 
by reſiding in the cottage; R. v. Wodbourn, Burr. S. C. 785 
and R. v. Natland, 1b, 793; but it cannot be contended that the 
ſon could alſo. But, ſecondly, this was not a purchaſe for 301. 
bins fide paid under the ſtat. 9 Geo. 1. c. 7. ,. 5. (a); for no money at 
all was paid; neither was the pauper's intereſt in the eſtate worth 
zol. after deduCting the father's life-eſtate (5). But though no 
money was in fact paid, it was intended to be a money conſidera- 
tion only, and not of blood or natural aſfection. This is not liks 
the caſe of R. v. Afton Underhill (e): there the conſiderations were 
marriage and natural love and affection, and the eſtate was con- 
veyed by the father to his daughter and her huſband, and to 

(a) But that ſtatute only ſays, tliat ſuch a purchaſer ſhe Il not have a ſettle- 
ment for a lo ger time than he ſhall inhabit in ſuch eſtate, See ſtate of the caſe. 


(6) This did not appear in the caſe ; but it was admitted by the counſ:l on the 
other fide, 
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1791. their heirs for ever; whereas this is a conveyance in conſiders. 
tion of money only, and the eſtate was conveyed to a ſtranger, 
the huſband of the daughter, and not to him and his wiſe 
The inna- jointly. 
_—_— Bearcreft and Merrice, in ſupport of the order of Seſſions, j 
Eating , ions, in 
30x anſwer to tlie firſt point, contended that the pauper took a pre- 
ſent intereſt by the leaſe and releaſe. The former part of the 
deed paſſed a fee to him; and the ſubſequent proviſo only re. 
ſerved to the father-in-law a liberty to reſide in the cottage du- 
ring his life; but there was no reſervation of any eſtate to him, 
It is not pretended that the words © live, inhabit, and dwell in” 
reſerved any eſtate; neither is there any ſuch technical ſenſe an- 
nexed to the word occupy” as is ſuppoſed. All the words are 
here uſed as ſynonimous; and it might as well be ſaid that the 
words © inhabit and dwell in' have a more extenſive ſigniſica- 
tion than the firſt word © live,“ as that the laſt word « occupy” 
has a greater meaning than the words preceding it. It is not 
neceſſary to contend that the pauper had a preſent right of poſ- 
ſeſſion o the whole ; it is ſuſſicient if he had a right to reſide in 
any part. The very inducement to the father-in-law to enter 
into the contract was, that the pauper ſhould immediately reſide 
in the cottage; the right of preſent poſſeſſion was granted to 
him for the purpoſe of ſecuring his reſidence there; and the 
object of all parties would be defeated by his being removeable 
from thence. But if the proviſo be to operate as a grant, or 
rather as a reſervation, , the wwhole to the father, then it is re- 
pugnant to the prior grant, and therefore void. For when two 
clauſes in a deed are ſo totally repugnant to each other that 
they cannot both take effect, the latter muſt be rejected. 2 Ks. 
Abr. 455. As. to the other queſtion, this is not a purchaſe 
within the ſtatute ꝙ Gena. r.; becauſe © purchaſe” in that ſtatute 
is confined to caſes where a pecuniary conſideration is paid. 
R. r. Marwoed, Burr. S. C. 386. Now this was either a gilt, 
or a marriage ſettlement. It being ſtated that no money was 
paid, (if the Court can conſider ſuch evidence admiſſible,) it may 
be conſtrued to be the former, as it was a conveyance by a fa- 
ther-in-law to his ſon-in-law ; and there is no pretence to 1mpute 
fraud to the tranſaQtion, for it is expreſsly negatived by the 
eaſe. Or it may be ſaid to be a marriage ſcttlement ; and 
that there was the conſideration. of love and. natural affecion, 
which takes this caſe out of the ſtatute. But if the Court can- 
not take notice of any other conſideration than that which is 


expreſſed in the deed, then it muſt be conſidered to be a pur- 
15 chaſe 


The Kixe 


IN THE THIRTY-FIRST YEAR os GEORGE III. 


chaſe for more than 3o/l. paid, for no evidence onght to 
bare been admitted to prove the contrary. 1ijher v. Smith, 
Mor, 570. 

Lord KrNToxN, Ch. J. -The material queſtion here is whe- 
ther by the conveyance by leafe and releaſe an immediate eſtate 
in poſſeſſion was veſted in the releaſee; for it is admitted that, 
unleſs it conveyed an eſtate of preſent intereſt, the pauper did 
not gain a ſettlement by reſiding in Eatington. It has been con- 
tended that the former part of the releaſe having conveyed a fee 
to the pauper, the ſubſequent proviſo is fo totally repugnant to 
it that it muſt be rejected. But an eſtate for life to one is not 
totally repugnant to, but conſiſtent with, an eſtate in remainder 
to another. And it cannot be contended that the proviſo muſt 
be rejected becauſe it ſtands laſt in the deed, and reſtrains the 
cſtate before created; for in all deeds of ſettlement, where uſes 
are firſt limited, various powers, exceptions, and different modi- 
fications of them, which are to ariſe as ſhifting uſes, are aſter. 
wards introduced, Then if it be immaterial in what part of 
the deed the proviſo is inſerted, (and indeed it is ſo,) the fair 
conſtruCtion of the whole deed, taken together, is that an eſtate 
for life was reſerved to the father, and an eſtate in remainder 
granted to the pauper. If this queſtion had depended on the 
firſt words in the proviſo, I ſhould have thought that they 
would have been ſatisfied by determining that only a liberty to 
habit the cottage was reſerved to the father: but the word 
occupy” carries the intereſt reſerved ſtill farther, and ſhews that 
the whole eſtate was intended to be reſerved to him. And if we 
were to go into the ſubſequent tranſaCtion, it is manifeſt that 
tlis was the intention of the parties; for the father joined with 
the ſon-in-law in making the conveyance in 1790, which ſhews 
that the parties themſelves conceived that they had a power to 
convey, If ſuch be the conſtruction of the conveyance, the 
eltate in remainder was not come into poſſeſſion when the order 
of removal was made, and conſequently the pauper had not that 
which was neceſſary to confer on him a ſettlement, namely, a 
prelent intereſt, Therefore it is unneceſſary to go into the 
other point, 

A5HHURST, J.—In whatever light this caſe is conſidered, the 
Pauper had not ſuch an intereſt as entitled him to gain a ſettle- 
ment in Eatington. If this be conſidered as a purchaſe for a 
pecuniary conſideration, it was not of the value of 300. aſter 
&duQting the father's life eſtate, But then it was contended, 
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1791. that this conveyance was made as well in confideration of blood 
and natural love and aſleCtion, as of money; and therefore that 
NM it does not come within the ſtatute 9 Ge, 1.; even taking that to 
ogg be ſo, it ſhews what was the intention of the parties, and fall; 
Faris - in with the conſtruction put on the decd by my Lord, that the 

en. father only conveyed the remainder to his ſon-in-law expectant 
on the determination of his own life citate. The word“ occupy” 
in the proviſo is extremely material to ſhew that the deed muſt 
have this operation; for it is a reſervation of the thing itſelf, of 
the whole eſtate. For a licence to occupy an eſtate for a parti. 
cular time is a leaſe of the whole eſtate for that time. Therefore 
the ſon-in-law had no right to the poſſeſhon of the cottage du- 
ring his father's life, and conſequently did not gain a ſettlement 
by living there, 

BULLER, J. —The material queſtion is, Whether, by the 
terms of the proviſo, the father is to be conſidered as having 
reſerved merely the liberty to live in the cottage, or an eltate 
for life; and there is no doubt but that the latter was intended. 
Something more was meant than a bare licence to inhabit ar 
live in the houſe, for the word © occupy” is added to them; and 
it does not even reſt there, for theſe are followed by other words, 
« as he heretofore has done, and now does, for life.” Then how 
did he occupy it before? He had he whole before. If it had 
been intended that the father-in-law ſhould reſerve metcly 2 
right to live in the cottage, and that the ſon-in-law ſhculd alſo 
have the ſame right during the father's life, the former would 
have reſerved a right to inhabit particular rams in the houſe; 
but he reſerved the whzle for his life, The intention, therefore, 
clearly was that the father-in-law ſhould enjoy the eſtate for his 
life, and that the pauper ſhould only take the remainder ex- 
rectant thereon. , 

GRose, J. not being in court when the caſe was argued, gave 
no opinion. 

Order of Seſſions quaſlicd. 


Mindy, HUNTER and Others, Aſlignees of Buaxcnanrp and 
2 8 85 Lewis, Bankrupts, again/t PoTTs. 


I, after the 1 was an action for money had and received, to which 
— 4 ˖[ the defendant pleaded the general iſſue, On the trial 
rupt's eſtate, a creditor knowing it, and reſiding in England, attach the money of the bankrupt 
abroad, the aſſignees may recover it in an action for money received to their ule. ** 
clor 


7 


18 THE TIR TY- FIRST YEAR of GEORGE III. 


before Lord Kenyon at Guildhall a ſpecial verdict was found; 
which, after ſetting forth the formal parts, (namely, the trading, 
the petitioning creditor's debt, the bankruptcy, the commiſſion, 
and aſſignment,) ſtated that the bankrupts before their bank- 
ruptcy Were indebted to the defendant on a contract made in 
England; at which time, and alſo at the time of the bank- 
ruptcy, and until the aſſigning of the attachment hereafter men- 
tioned, all the parties were reſident in Z#ngland ; that after the 
ifying of the commiſſion of bankrupt, and the making of the 
aſſignment, the defendant, En52wwing theresf, gave orders to his 
attorney in Rhode Maud, North America, to attach the effects of 
the bankrupts in that iſland; in conſequence of which the attor- 
ney in May 1785 attached, in the regular way, certain monies 
in the hands of J. and . Ruſſell, which were due from them 
to the bankrupts at the time of the bankruptcy, and in No- 
vember 1786 obtained in the court of Common Pleas in Rhade 
Jland, a regular judgment againſt the bankrupts for 4961. 125. 9d. 
and coſts; which ſum he afterwards received, and remitted 


to the defendant in England, who claims to hold the ſame to 


his own uſe. The verdict alſo ſtated that the proceedings of 
the Court in Rhode land were continued by imparlances from 
May 1785 to November 1786, at the requeſt of the Ruſſells, in 
order that the bankrupts might have notice of ſuch proceedings, 

This verdict was twice argued ; the firſt time in laſt Trinity 
term by Wood for the plaintifls, and Marryat ſor the defendant ; 
and in Michaelmas term by Lav for the plaintiſſs, and Bower ſor 
the defendant. But as the whole caſe was ſo fully gone into in 
the ſecond argument, the former one is here omitted. 

Law for the plaintids contended, generally, that the bank- 
rupt laws of this kingdom, in every queſtion between reſident 
lubjects, bind the perſonal property of the bankrupt wherever 
it may be found; which involves theſe three propoſitions ; 
iſt, That the bankrupt laws do, with reſpe& to the perſonal 
property of reſident ſubjects, effect an entire ſubſtitution of the 
aſſignees in the place of the bankrupt as to all his rights and 
powers over the ſame, as well without as within the kingdom; 
2dly, That this ſubſtitution or repreſentative character is re- 
cognized by the general law of nations, which univerſally 
adopts the lex domicilii as the rule in reſpect of per/onal property; 
3dly, But more eſpecially as between ſubjects of this kingdom 
reſident within it, and knowing of the ſubſtitution, The firic 
propolition is proved by the words of the ſtatutes 13 E. c. 7. 
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all debts due to the bankrupt ſhall, by the aſſignment of the con. 
miſſioners, veſt in the aſſignees as fully to all intents aud pur. 
poſes as if the contracts upon which ſuch debts aroſe had been 
originally made with the aſſignces themſelves : they are declared 
not to be attachable as the debts of the bankrupt according to the 
cuſtom of London, or «heraviſe [which muſt mean according to 
any other cuſtom of attachment]. And the bankrupt is pre- 
cluded trom recovering, releaſing, or diſcharging the ſame, The 
alſignment is, therefore, an executed transfer of all the hank- 
rupt's rights to his aſhignees, and the repreſentative character is 
as fully veſted in them as the laws of this country can provide 
for. 2d & 3d; The next queſtion then [which involves the 
2d and 3d propoſitions] will be upon the extent of our laws on 
ſuch a ſubject, and their general competency to bind the ſubjeQs 
of this realm, though the property of the bankrupt be not within 
the local limits of their juriſdiction, but within the limits of a 
foreign juriſdiction. And that will depend in part on the law 
of nations. According to Vatell (a), and all the writers on this 
ſubject (5), immoveable property follows the diſpoſition made by 
the laws of that ſtate wherein it is ſituated, but the ſucceſſion 
and diſpoſition of moveable property is regulated not by the 
law of the country m which it is locally fituated, but by that of 
the owner's patria or domicile whence he came and whither he 
intends to return. And they alſo ſhew that all civil relations be- 
tween parties in their own country are recognized in foreign ſtates, 
Upon this principle a probate would be granted here upon the 
ſoot of a fort ign probate, in the caſe of a foreigner who dicd leav. 
ing property in this country. If it be contended that the bank - 
rupt laws are penal in their nature, and that the feral laws of 
ene country are not recognized in another (c), it may be an- 
ſwered, that the operation of the bankrupt laws is twoſold; and 
this action is brought to enforce the civil, not the criminal, pro- 
viſions of thoſe ſtatutes; the former of which only attach upon 
the property of the bankrupt, to whom, as well as to the creditors, 
their operation is beneficial, And the law of nations, recog- 

(a) B. 2. c. 7. J 85. c. 8. /. tog, 110. 

(b) Veet. Com. Lib. 38. tit. 17. f. 34. Hube Prælec. part 1. lib. 3. tit. 13. 21. 
Lord Koime*s Pr. 59. b. 3. c. 8. ſ. 4. Erft. b. 3. tit 9. ſ. 4. Dexiſart Collec. de Juri. 
voce Demicile, ſ. 3 © 4 Hub. Prælec. cap. de conflicte legum, tom. 2. lib. 1. 131% 
tetum. cap. de arreſto reali, tem. 2+ lib. 4. tit. 4. f. 1. 5. tom. 3. lib. 20. tit. J. de . 
curſu Heth. fimpl. tem. 3. lib, 42. tit. 3. de cefſione bonorum, tit. 4. 941993 ex canis in 
Te. ratur. tit. 5. de reb. auf. jud. feſſ. tit 7. de curat. bone dand. 

(% Vid, C v. Fallltes in Extor, ante, 3 v, 734» 4 Meds 22% 
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nizing the lex domicilii as the governing rule with reſpect to 
moveables, with the exception above-mentioned, has been 
alopted by the courts of judicature in this country. An admi- 
niſtrator, though an alien enemy, as ſuing in auter droit, may 
maintain an action here. Brocks v. Phillips, Cro. Elia. 684, 
Slin. 370. In Thorn v. Watkins (a) Lord Hardwicke laid down 
the rule generally, that debts due in Scotland to an Engliſh ſub- 
ject relident here, who died inteſtate, were diſtributable when 
recovered according to the laws of England. And he ſaid the 
queſtion would be the fame with reſpect to the goods of an in- 
teſtate in France, or any foreign country. And if a foreigner 
died leaving property in this country, it woul be diſtributable 
according to the laws of his own country: he alſo ſaid that 
debts followed the perſon, not of the debtor, but of the creditor 
to whom due; and obſerved that the ſame had been before 
ruled by him in Pipon v. Pipon (5), with reſpect to the iſland of 
Jerſey; and by the Houſe of Lords in a caſe ariſing on the 
lunacy of Mr. Morriſon, from Scotland. Again in Burn v. Cale, 
before the Privy Council 1ſt April 1762, it was determined that 
where a teſtator domiciled in England died, the judge of the pro- 
bate in the plantations was bound by the probate granted here. 
And lately in a caſe of Kilpatrick v. Kilpatrick, July 1787, Lord 
Lemon, when Maiter of the Rolls, upon the ſame principle ap- 
plied the law of Scotland to money in court, upon the Maſter's 
Report, ſtating what that law was. All thefe cafes, and others 
of a like nature collected in Bruce and others v. Bruce, Dom. Proc. 
April 1790, ſhew clearly that with reſpect to perſonal property 
the lex domicilii and not the lex rei ſcitæ is permitted to prevail. 
Prec. in Chan. 207. and 1 Bro P. C. 38. S. P. An opinion of 
Lord Talbot's, when at the bar, is ſtated in Bearves (c) on this 
very point, that the effects of a bankrupt in the plantations 
were liable to a commiſhon here, and the right veſted in his 
allpnees. And this principle was recognized in the fulleſt 
extent by Lord Mansfield in Ballantine v. Golding, M. 24 Geo. 3. 
J. ER. (d); where upon a motion to enter an exoneretur on the 
%il-piece, on the ground that the defendant had been a bank- 
pt, and had obtained a certificate under the Great Seal of 
Ireland, his Lordſhip ſaid that it was a.general principle that a 
diſcharge by the law of one country would be a diſcharge in 
another z and that he remembered a caſe in Chancery of 2 
(a) 2 Vea. 35. (5) This is ſince reported in Ambl. 25. 


le) Lex Mac. 543. 4th edit. and Coot's Banks Saws, 347+ iſt edit. 
(4) Cook's Bank, Laws, 347+ Iſt edit. 
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cefſio lonarum in Holland, which is a diſcharge in that country, 


— =- having had the ſame eſſect here. Therefore if Lord Mansfidd 
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had ever held the contrary opinion, which is imputed to him in 
the caſe of Waring and others v. Knight (a), it is plain that he 
had altered it. But even in that caſe he is reported to have ſaid 
that the aſſignees might recover a debt due to the bankrupt in 
foreign countries, and that the bankrupt laws would be there 
recognized; which he ſays had been fo held lately in a caſe at 
the Cockpit. That ſeems to be the caſe of Cleve v. Mills, 27th 
July 1764 (ö), wherein his Lordſhip indeed ſaid that the ſtatutes 
of bankrupts did not extend out of England, but that the aſſign- 
ments under commiſſions were conſidered as woluntary, and as 
ſuch took place between the aſſignees and the bankrupt, but 
did not affect the rights of any other creditors; which he ſaid 
had been ſettled in Miſſon's caſe, where Lord Hardwicke would 
not interfere to ſtop the proceedings of particular creditors of 1 
bankrupt here againſt his eſtate in Scotland, but ſaid that 
they ſhould have no benefit from the commiſſion here till 
they made the other creditors even with them. Now theſe 
opinions are certainly not reconcileable; for if the aſſignee; 
were entitled to recover the property of the bankrupt abroad, 
it follows that the bankrupt laws muſt in ſome degree 
extend thither; for they could have no title to recover the 
bankrupt's property there but what was derived from thoſe 
laws. Befides, the commiſſioners' aſſignment cannot be ſaid to 
be voluntary in any ſenſe of the word; for in one ſenſe it is by 
the compulſive force of the Legiſlature, and in the other it is 
clearly for a valuable conſideration. Both Lord Talbot and Lord 
Mansfield recognized the right of ſuit by the aſſignees in foreign 
countries; to admit which is to admit the ſubſtitution as made 
by the lex loci, which always takes place as to moveable effects, 
except as far as it 1s contravened by the municipal laws of thoſe 
countries where the character is to be exerciſed. But in this 
inſtance thoſe laws which ſubject the property of A. to be at- 
tached in the hands of B. for the debt of A. warrant no attach- 
ment of the property of C. (for ſuch by the aſſignment A. s pro- 
perty is become) for the debt of A4. What the caſe of Captain 
Wilſon was, which Lord Hardwicke is ſaid to have decided, does 
not appear in any of our Reports; though poſſibly it aroſe out 
of the ſame tranſaction as is reported in the printed deciſions ol 


(a) Sittings after Hil. 5 Ces. 3. Co. B. Larvs, 2 ed. c. 13. 


(5) Cz. B. L. 1 cd. 243. 
the 
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the Court of Seſſions in Scotland, from 1752 to 1756 (a), by the 
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name of Brad/hawv and others, who were the aſſignees of Captain 


Wilbn v. Fairhzlme and others, the attachment creditors : where 
# appears that Captain Miſſn was domiciled in Eugland, and that 
the attachment of his debts in Scotland by Engliſh creditors was 
not ſuſtained againſt the aſſignees. But it does not appear that 
the deciſion of the Court of Seſſion was appealed from in that in- 
ſtance. And what Lord Mangfield is reported to have ſaid of 
Lord Hardwicke's refuſing to admit a creditor, who had attach- 
ed property in Scotland, to prove his debt under the commiſſion 
here, till the other creditors were put upon an even footing 
with him, might have been the caſe of another creditor of 
Milos, who had a priority upon immoveable property in Scotland, 
and then indeed the deciſion would be right. Neither does the 
caſe of Le Chevalier v. Lynch (6b) contradict the principle con- 
tended for. That was an action brought by the aſſignee of 
Dormer a bankrupt againſt a foreign garniſhee, who had paid 
money due from him to the bankrupt to a creditor of the bank- 
rupt's under an attachment abroad. Nothing could be more 
clear than that ſuch a perſon who had been compelled by a com- 
petent juriſdiction to pay the debt once, ſhould not be compelled 
to pay it over again. Cleve v. Mills (c), and Allen v. Dundas (d), 
went upon the ſame principle. Thoſe cafes differ materially 
from this; for here the action is brought againſt the party receiv- 
ing the money, and that too with full notice of the aſſignment 
under the commiſſion. The caſe of Richards and others, aſſig- 
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nees of Buchanan and Hamilton v. Hudſon and others (e), was an | 


appeal from a decree of the Court of Chancery in Virginia, brought 
by the aſſignees againſt the executors and repreſentatives of cer- 
tain legatees, entitled to ſums of money left in the hands of the 
bankrupts ſeveral years prior to and at the time of the bank- 
ruptcy. "Theſe executors and legatees, for whom Buchanan had 
been a truſtee, had inſtituted a ſuit for the purpoſe of ſtopping 
the bankrupt's effects in the hands of Jerdone and Duncanſon, 
agents of the aſſignees, and having ſatisfaction for their legacies 
therefrom ; the agents and the aſſignees inſiſted on the right of the 
latter, and that the Court ought not to hold juriſdiction: that 
Court however decreed againſt them, and directed the agents to 


(a) Vid. Dougl. new ed. 170. n. b. 45. (5) Dougl. 170. 
le) Cockpit 1764. (d) Ante, 3 vol. 125. fe) At the Cockpit 1762. 
/] Crripie 1785, this was cited for the defendant on the firſt argument. 
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pay over the effects that they had in their hands at the time tl 


— were ſerved with the proceſs. But this decree againſt the rights 
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of the aſſignees claiming the bankrupt's effects in Virginia was 
reverſed by the Privy Council; and therefore by that deciſion the 
operation of the bankrupt laws on property ſituated in another 
country was ſully eſtablithed, at leaſt as againſt thoſe who were 
ſubjeQ to the dominion of our own laws. As to the caſe of 
Beckferd and others, aſſignees of Balmer a bankrupt, v. Sir B. Tyr. 
ner and another, aſhignees of J and James Weodbridge bank. 
rupts (a), that went on another ground. The firſt queſtion there 
was, Whether the attachment law of Jamaica extended to debt; 
contracted in Great Britain, between merchants reſiding there; 
and, 2dly, Whether the plaintiffs attaching muſt appear perſonally 
and prove their debt on oath: And a witneſs who was other 
than the plaintilF offering to ſwear, was rejected by the judges 
of aſſize. But their judgment was reverſed by the Governor 
and Council, who thereby only decided that an oath made by 
another than the plaintiff would be ſufficient, and conſequently 
that the evidence ought to have been received : which judg. 
ment of reverſal was confirmed by the Privy Council on ap- 
peal; and therefore the other point, whether the aſſignees of 
Weodbridge, ſuppoſing they proved their debt, could recover 
againſt the garniſhees, did not ariſe. There are beſides ſeveral 
decifions expreſsly in point on this ſubject. In Mackintyþ v. 


Ogilvie (b), Lord Hardwicke, Chancellor, granted a ne exeat 


regus againſt one who had obtained arreſtments of a bankrupt's 
property in Scotland. And Lord Mansfield, then Solicitor General, 
ſaid that there had been many inſtances, where, after ſuch arreſt- 
ments and foreign attachments by creditors, the money had been 
recovered back again by the alhgnees under the commiſſion in 
actions for money had and received, Again in S:{omons, attorney 
of the aſſignees of Deneuffoilles v. Refs (c), where a creditor, 
who had attached a debt in the hands of one Hrael R2/5 a debtor 
of Denerffoilles, coram Bathurſt, J. (ſitting for the Lord Chan- 
cellor, 1764); the money which had been paid into court by the 
garniſhee on a bill of interpleader, and which had been inveſted 
in ſtock, was ordered to be transferred to the curators (allignees); 
and a note which the garniſhee had given to the attaching cre- 
ditor to be delivered up and cancelled. In Fo/let and Reitveld, 


(a) Cacleit 1785. This was cited for the defendant on the fir argument. 
(b) Hil. 21 Gee. 2. a fuller note of this was read by Mr. J. Buller; and aſtec- 
wards by Lord Kenyon in giving judgments 


1 11. Bl. Rep. C. B. 131. . 
* g ? Curatari 
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Curators, v. Deponthier and Baril (a), attaching creditors, where 
Baril and Texier were garniſhees, before Lord Camden 1769, 
where the bill was filed pending the attachment, a perpetual in- 
junction was granted againſt proceeding in the attachment. And 
in Neale and another, aſſignees of Grattan v. Cottingham and 
Hughton (b), before Lord Liford, Chancellor, in Ireland, Novem- 
lr 16, 1764, where the garniſhee had been taken in execution, 
and had paid the money attached, in his own diſcharge, the 
plaintiff in the attachment was compelled to pay that money 
over to the aſſignees. From a review of the above authorities it 
appears clear, that however the queſtion may be as between ſub- 
jects of this country and foreigners reſiding in the country where 
tie bankrupt's property lies, yet certainly as between ſubject and 
ſubje& in this country the courts will not ſuſtain acts done by 


them in direct contravention to the policy of the laws to which 


they owe obedience : and the conſent of every ſubject is virtually 
included in an act of parliament, as was faid by Lord Cote, and 
alſo by Lord Mansfield in Wadham v. Marletu (c). Neither can 
it be objected, that the right of the defendant to this money 
having been determined by a foreign court of competent juriſ- 
dition, this court ought not virtually to reſcind their judgment 
by this mode of action; for the proceeding in Rhode Mund was 
rs inter aliat acta, which diſtinguiſhes this caſe from Burrows v. 
Jemino (d). For the queſtion as between theſe parties is perfectly 
collateral to the right as between the bankrupt individually 
and the defendant. Nor does it even appear that the aſſignees 
had notice of the attachment. Whereas it is plain that the de- 
ſendant was bound by his notice of the proceedings under the 
commiſſion, ſuppoſing that to have been neceſſary to determine 
this caſe, - 

bwer, contr2.,—The opinions of foreign juriſts can have no 
more weight here than the learning and eminence of their 
characters as individuals entitle them to; and this Court are 
equally competent to form an opinion upon the law of nations 
8 they were. However, the authorities cited do not conclude 
this queſtion : The /ex domicilii is by them conſidered to be adopted 
under many reſtrictions. {uberus lays down three axioms 3 
It, That the law of every country holds only within the limits 
bf its own juriſdiction, 2d, That all perſons are to be conſider- 
ed as ſubjects of a ſtate who are reſident within it, whether their 
rehdence be temporary or not. 3dly, That governments ſo far 
at vith confidence to each other, that they will recognize one 


% H. Pl. Rep. C. B. 132. n, (6) 1b, L. 437% (4) 2 Sr. 733. 
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1791. another's laws, provided they do not claſh or interfere with their 
own, or injure their own ſubjects. Therefore where a ſubjed 

* of one ſtate, having acquired property there, removes with it into 
Porr. another, tlie latter will protect him in the poſſeſſion of it though 
acquired by other means than are allowed in that country; but 

{till with the reſtriction before mentioned. And this reſtriction 

extends in many inſtances to contracts as well as to penalties- 

Mr. Juſtice Milmot ſaid in Robinſon v. Bland (a), that there are 

numbers of contracts void by the common law which are good in 

foreign countries, as a contract for proſtitution. Moſt of the caſes 

collected in Bruce v. Bruce are caſes of inteſtacies; and there the 

relation of the repreſentative character is acknowledged in all 

civilized countries from motives of policy to induce foreigners to 

reſide and trade there with ſecurity. As to the caſe of Morriſon, the 

lunatic, whoſe committee was permitted by the Houſe of Lords 0 

to ſue in Scotland, that went on the ſame principle, conſidering ( 

4 the lunatic as civiliter mortuus ; though it is evident that the : 
2 Court in Scotland thought otherwiſe. And therefore neither the k 
1 ultimate determination in that caſe, nor in the appeal from 
Virginia, nor the determination by the Chancellor of Ireland be- 

N fore the appellate juriſdiction was relinquiſhed, are concluſive au- 
thorities to ſhew to what extent the /ex domicili; is recognized in | 
foreign countries by independent judicatures upon this ſubject. 
The queſtion ſtill is, whether it were not competent to the courts 
#1 of Rhode Iſland to reject any notice of the bankrupt laws of this N 
5 kingdom. And moſt ſurely this is one of thoſe caſes where the 
y | policy of th ſe laws iu all their relations being juſtly to be 


_ = ti me aw CV He” zu ron . . RT 


If doubted, a fair exception is aftorded to the general rule; and a 
| where the complete adoption of them mult neceſſarily interfere 4 
[i with the municipal laws of other countries, For if a ſubjcA of q 
| Rhode Iſland had been a creditor of the bankrupts, and had ; 
# even after the commilhon iſſued here attached property of the a 
| bankrupts there, it is not to be ſuppoſed that the courts of law 1 
would have turned him round to ſeek his remedy under the , 
commiſſion in this country, It is ſaid that this is a fraud by the a 
defendant on the bankrupt laws; but that is begging the queſ- ; 
tion. It muſt firſt be aſcertained to what extent thoſe laws ope- 
rate, and under what circumſtances property is to be bound by G 

them. The diſtinction taken by Lord Mangfield in Cleve v. Mill 
that the aſſignment under the commiſſion was to be conſidered : 


out of England as a voluntary aſſignment between the bankrupt 


() 1 Blac. Rep, 262. | 4 
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and his aſſignees, but did not affect other creditors, ſeems to be 
the true line; and therefore if no other creditor had firſt obtained 
poſſeſſion abroad, the Courts there would have lent their aid to the 
aſſignees to collect the bankrupt's debts. They would then have 
food in the ſame ſituation as any other creditor. And Lord 
Hardwicke muſt undoubtedly have entertained the ſame notion, 
when he imagined that the only relief he could afford againſt 
1 creditor who had attached Milſon's property in Scotland was to 
refuſe to let him prove under the commiſſion here till he made 
the other creditors even. With regard to Mackintoſh v. Ogilvie, 
the iſuing of a writ of ne exeat regus to prevent the creditor 
attaching property abroad belonging to the bankrupt, rather 
proves that it was the opinion of the Court that ſuch attachment 
if ſuſfered to take place would be eſfectual, otherwiſe the iſſuing 
of the writ was nugatory : and what was ſaid by the Solicitor 
General was the mere ſuggeſtion of counſel, unſupported by any 
authority, The utmoſt it amounts to was, that the cafe paſſed 
ſub ſlentiv. And the determination in Wilſon's caſe was ſubſe- 
quent and contrary thereto, Beſides, it is admitted that the 
penal laws of one country do not extend to another; and the 
bankrupt laws are altogether confiſcatory in their nature. Nei- 
ther would the ſuppoſed equivalent of a certificate avail in ſuch 
a caſe; for how does it appear that the bankrupt's certificate 
would diſcharge his debts contracted in a foreign country, if 
he or his property were to remove within its juriſdiction. But 
tren the civil writers (a) have made a diſtinction, in treating of 
the operation of the le loci, as to whether the proceeding is in 
ferſonam or in rem. The property attached by the defendant 
was within the juriſdiction of a foreign ſtate, who would not 
take cognizance of our bankrupt laws, and the defendant's 
title to this ſpecific property has been folemnly determined by a 
court of competent juriſdiction, It was a judgment in rem, and 
tierefore it mult be taken that the party, in whoſe hands it was, 
had full notice of the proceeding, and made every defence that 
the matter would admit of, And in Galbraith v. Neville (b), Lord 
Lenpen was of opinion that complete credit ſhould be given to 
luch judgments. It is alſo worthy of conſideration that if tranſ- 
actions of this nature may be overhauled, the ſubjects of this 
country will be put in a more difadvantageous ſituation than 
foreign creditors, who will be at liberty to attach the bankrupt's 


(a) Vide Yet. b. 5. tit. 56, 574 () Vide Deng l. 5. db. nets [FP 21). 
property 
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1791. property abroad, to the prejudice of our own ſubjects, and with. 
out any benefit to the bankrupt's eſtate, 


| 

2 — 17 a Cur. adv, vuli 
orn. Lord Kenyon, Ch. J. now delivered the opinion of the Court, — 
In the argument in this caſe many quotations were made from 
the writers on the civil law, which it is not neceſſary to conſider l 
in determining this queſtion. Generally ſpeaking, it muſt be : 
admitted that perſonal property mult be governed by the laws 
of that country where the owner 1s domiciled. Neither do we t 
mean to break through the rule that the courts of one country 8 
ought to pay a proper deſerence to the deciſions of the courts 0 
in another haviag competent juriſdiction, where the facts on y 
which the deciſion was made were fairly diſcloſed to ſuch court. ü 
But the general queſtion here is, whether the aſſignment which a 
was executed by the commiſſioners of the bankrupt, was ſulli- b 
cient to veſt the bankrupt's property in the plantations abroad 1 
in the aſſignees under the commiſſion; becauſe if it did ſo veſt v 
at the time of the aſſignment, it is immaterial to conſider in this t 
caſe how far the relation under the bankrupt laws ſhould take t 
eſfect in Rhode [land, ſince the aſſignment was executed anterior 0 
to the time when the attachment ſuit was there commenced, a 
Therefore the only queſtion here is, whether or not the property . 
in that iſland paſſed by the aſſignment in the ſame manner as if " 
the owner (the bankrupt) had aſſigned it by his voluntary act. : 
And that it does ſo paſs cannot be doubted, unleſs there wers ” 
ſome poſitive law of that country to prevent it. Every ocrſon, i 
having property in a foreign country, may diſpoſe of it in this: p 


though indeed if there be a law in that country, direCting a 
particular mode of conveyance, that muſt be adopted; but in 
this caſe no law of that kind is ſtated, and we cannot con- 
jecture that it was not competent to the bankrupt himſelf, prior 
to the bankruptcy, to have diſpoſed of his property as he pleaſed. 
Now the bankrupt ſtatutes have expreſsly enacted that the com- 
miſſioners may aſllign all the property of the bankrupt in the 
moſt extenſive words; and therefore on the general reaſon of che 
thing, if there be no poſitive deciſion to the contrary, no doubt 
could be entertained but that, by the laws of this country, un- 
contradicted by the laws of any other country where perſonal 
property may happen to be, the commiſſioners of a bankrupt 
may diſpoſe of the perſonal property of a bankrupt re- 
ſident here, though ſuch property be in a foreign count!y- 


Then let us conſider the deciſions which have been made on ” 
ſubjcct- 
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ſubject. The caſe of M Inteſh v. Ogilvie (a) agrees with our opi- 
nion. There it is to be obſerved that Lord Hardwicke, on his being 
told that the defendant in that caſe had not obtained a ſentence 
fore the bankruptcy, ſaid, Chen it is like a foreign attachment, 
« by which this Court will not fuller a creditor to gain priority, 
jf no ſentence were pronounced beſore the bankruptcy.” In 
another part he intimated a ſtrong opinion tat the property in 
$:tland ſhould not be taken by one creditor to the prejudice of 
the reſt of the creditors here. And at the cloſe of that caſe the 
Solicitor General obſerved that this preciſe queſtion had been 


determined. But the caſe of Peckford v. Turner was relied on, 


when this caſe was firſt argued, as a determination in favour of 
the attachment creditor : but certainly no queſtion of that kind 
was ſtated among the reaſons ſigned by the counſel, nor was it 
brought in judgment in that caſe; the fingle queſtion there 
was whether or not the preceedings in the ifland of Jamaica 
were conformable to the mode pointed out by the act of aſſembly 
there. And if it had been ſtated in the reaſons ſigned in that caſe, 
this queſtion could not have ariſen in deciding it. There was in- 
deed a dium, rather than a deciſion, in Milſon's cafe that the 
aſſignment by the commiſſioners had no other effect than a 
whntary aſſignment. I believe the doubt in all theſe cafes has 
ariſen from not attending to the meaning of the word “ volun- 
© tary,” It has been contended that it means © without a va- 
« ]uable conſideration :” but it is impothible to conſider it in that 
light; for in the caſe of a bankruptcy there muſt be a conſidera- 
tion: it means the bankrupt's own uur act, as contra» 
diſtinguiſhed from a comprl/ory act by law. Therefore on the 
reaſon of the thing, even without any authorities, we have no 


fa) H. 21 Geo. 2. In Chancery, —< Thr plaintiff was the aſſignee of a bankrupt, 
* the deſendant a creditor, who before the hankruptcy went into Scet/and, and made 
* arreſtments on debts due to the bank upt from perſons there, Upon an affidavit 
ot the defendant's having got this money into his hands, a ne exeat was granted. 
* And a motion was now made on the bch»'{ of the defendant to diſcharge it upon 
© a ſuppoſition that he had a right to the goods as creditor by his arreſt ments. 

Ihe Lord Chancellor aſæed whether he hd ſentence before the bankruptcy, and, 
being anſwered in the negative, he ſaid, Ihen it is like a foreign att..chment, ty 
* which this Court will not ſuffer a creditor to g priority, if no ſentence were pro- 
* nounced before the bankruptcy. 1 caunot grant a prohibition to the court of ſeſ. 
* fons; but I will certainly make an order on the party here to reſtrain him from 
g getting a priority, and evading the laws of bankruptcy here. If the gentleman 

were not going abroad, I would do nothing: vt as he is, I will not ciſcharge 
* the writ without his giving ſecurity to abide the g nt of the cauſe. 

: " N, B. The Solicitor General ſaid there had beer. caſes where creditors had got 
 Ipriority, and after coming here have been obliged to refund in a court of law in 
an action for money had and received.“ 
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difficulty in ſaying that the title of the plaintiſfs mult prevail, 
For it muſt be remembered that during the progreſs of this 
buſineſs all theſe parties reſided in England ; that the defer. \daut, 
know; ing of the commiſhon and of the alligument, in order to 
gain a priority, tranſmitted an aſſidavit to Rhode und to obtain 
an attachment of the bankrupt's properry there, in violation of 
the rights of the r. {t of the creditors, which were then veltcd: 
but ſuch an attempt cannot be ſanctioned in a court of law, 
But in addition to thele reaſons, the decitons which have been 
made on this ſubject remove all doubts whatever. Ir is not 
neceſſary to go through them, becauſe they were mentioned in 
the argument, and are collected in . 5. Rep. C. B. 131 
& 132. u. Salomons v. N, before Lord Balburſi: Jellet and 
another v. Deponthicr aud Barril, before Lord Camden; and 
Neale and another v. Cittingham and another, in Ireland, beſote 
Lord Chancellor Z:f/ord. The ſecond of theſe I have reafon to 
believe was conſidered by Lord Camdin as a very clear caſe; for 
he did not think it important enough cven to nmake a note of it 
in his book, And although the laſt cafe was not decided in this 
country, yet it was determined by a very reſpectable authority, 
Lord Liford, aſſiſted by ſeveral of the judges, and that noble 
lord was converſant with the laws of this country, having ſat on 
the dench here for ſeveral years before he went to 1reland : and 
we know alſo that Davis's reports of the deciſions in that country 
are cited as authority here. There are therefore theſe three de- 
ciſions, in addition to the caſe before Lord Hardwicke, in fup- 
port of our opinion; and there are none to the contrary, *xcept 
indeed what was faid in Wars caſe, and that ſeems to have 
turned on millaking the import of the word “ voluntary.“ 

We are therclore clearly of opinion that the plaintiffs are eu- 
titled to judgment. 
Judgment ſor the plaintiffs (a). 


(a) This judgment was affumed in the Exchequer Chaniber, II. 35 C. 3. Fs. 
2 H. Bl. Rep. 22. 


——— 
MACLELLAN againſt Howard. 


B URROUGH moved to diſcharge a rule which the defend- 

ant had obtained to plead double, namely, nor afſiunyyit as 
to the whole, and a tender as to part, which he contended was 
inconſiſtent; and he relied on the practice, and on Aay and 
Patch (a) whexe this point was ſettled, 


a) Tr. 27 Ga. 3. B. R. b 
; . F Cilhe, 


ix tas TrirTy exe Year os GEORGE II. 
Gitbs, who oppoſed this in the firſt inſtance, faid that it was 
diſcretionary in the Court to grant or to reſuſe rules to plead 
double, and that it might in many inſtances be a great hardſhip 
on a defendant not to be permitted to plead in this mode; as if, in 
order to put an end to the ſunt, he had tendered a ſmall fam. Bur, 
Per Cariam «The defendant cannot be permitted to plead 
mn aſſumpſt (a] to the whole and a tender as to part; becauſe if the 
general iflue be found for the defendant, it will then appear on 
the record that no debt is due and yet that the detendant admits 

ſomething to be due. And they made the 

Rule abſolute to ſet aſide the rule to plead double. 


{z) Nor to debt on a bond can the defendant plead ron of fattum and a tender as 
to part. Ferkins v. Edtoards, el, 5 vole 97. 


———— — — 


Tuousod againſt RYALLs 


O a plea of a judgment recovered the plaintiff replied aul tiei 

record, which he delivered with a rule to return the paper- 
book in four days. This rule expired on the Saturday; but the 
defendant did not offer to return it till the /7onday morning fol- 
lbwing before the opening of the Judgment Oilice, when the 
plaintiff refuſed to receive it, and immediately ſigned judgment. 
A rule having been obtained to ſhew cauſe why the judgment 
ſhould not be ſet aſide, 

Baldwin now ſhewed cauſe; and relied on Hela v. Anſel! (a), 
where it was expreſsly decided that the party is bound to return 
the paper-book on the fourth day, 

Marryat, in ſupport of the rule, ſaid, that that caſe was directly 
contrary to another in the ſame book, Oxley v. Hridge (); where 
it was held that when a day is fixed for pleading, c. that day 
is conſidered as continuing till the office opens the next morning, 
In that caſe too the defendant actually gained a term by not 
complying with the rule of the fourth day; whereas in this caſe 
no ſuch advantage could be gained, becauſe the plaintiff cannot 
have judgment of this term. And the rule laid down in Oxley 
v. Bridge ſeems to have been recognized in a caſe (e) ſubſequent 
to that of Haſelar v. Anſell, where a judgment of non pros was ſet 
ade on the ground that the iſſue roll was carried into the office 
before the judgment was actually ſigned, though after the expiras 
tun of the rule for bringing it in: and it was compared to the 


(«) Drug). 197. 


(b) Hid. 67. (c) Mirns v. Baxter, ante, 1 vol. 15. 
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caſe of a plea, where if it be not put in on the day the rule ex- 
pires, and the other party does not take advantage of it imme- 
diately, he may deliver his plea any time before judgment is 
actually ſigned againſt him: now the returning of the paper-book 
is as a plea, for it is to be returned with the rejoinder. But 
The Court, after obſerving that it was difficult to reconcile 
the different caſes on this point, ſaid, that the lateſt, that of 
Haſclar v. Anſell, warranted the judgment in this caſe; and that 
that caſe was decided after conſulting the officer of the Court. 
Rule diſcharged, 


The Kix G againſt The Inhabitants of St. Per Rox in 


DARTMOUTH. 


+ | WO juſtices removed Ann Hambling and her two children 

from St. Petrox in Dartmeuth, to Slapton, both in the county 
of Devon. The ſeſſions on appeal quaſhea that order, ſubject 
to the opinion of the Court on the following caſe : 

Jobn Hambling the father of the pauper's buſband Jahn Hand- 
ling deceaſed, having been told by the pariſli- oſſicers of Townfall, 
that they would give him 205. to bind out his fon an apprentice 
if he would find a place for him, did in Fuly 1768 agree with 
Mary Hayne widow, who occupied a farm in Slapten, to bind 
his ſon John Hamlling deceaſed, then aged about eight years, an 
apprentice to Richard Hayne, fon of Mary Hayne, who was then 
between the age of 14 and 15, and was then reſident in his 
mother's houſe as a part of her family, and had no habitation 
or buſineſs of his own. When this agreement was made between 
Hambling the father and Mary Hayne, they alſo agreed that he, 
Hambling, ſhould pay to Mary Hayne 20s. as a conſideration 
for ſuch apprenticeſhip, but it did not appear that Mary Hayn 
knew that any promiſe was made by the overſeers of Townſiall to 
Hambling, with reſpect to the advancing of any money to him 
for this purpoſe. . Hambling the father afterwards received 209. 
from the churchwardens and overſeers of Townflall, 51. of which 
he paid to Mary Hayne, and promiſed to pay her the reſt at 57. 
a time, but applied the remaining 155. to his own uſe. It ap- 
peared by the indenture of apprenticeſhip, dated 21ſt 7% 1768, 
that John Hambling the ſon, of his own free will and with the 
conſent of his father, voluntarily bound himſelf apprentice to 
Richard Hayne of Slapton till he ſhould attain the age of 21, to 


learn the art of huſbandry. This indenture was ſigned by 
Hambling 
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Huanbling the father, and ambling the ſon, and by Richard Hayne; 
and was ſtamped with an half crown ſtamp (a), but had no ſtamp 
thereon for the conſideration-money, Some time in April pre- 
vious to the date of the indenture, J. Hambling the father re- 
ceived from the pariſh of 7Towftel! five ſhillings as need-money, 
he having applied tor relief. The caſe alſo ſtated that J. Ham- 
Ying the ſon lived in Mary Hayne's houſe in Slapton, till he was 
20 years old. 

Iforris and Clapp, in ſupport of the order of ſeſſions, admit- 
ted that no advantage could wow be taken of the infancy of the 
maſter, for that only rendered the indenture voidable, but con- 
tended that it was void for want of the additional ſtamp, re- 
quired by the ſtatute of Arne (h), denoting the 6d. duty on the 
conſideration- money. For though the 205. were not actually 
paid, yet part of the ſum was, and the remainder was agreed to 
be paid; and the ſtatute attaches on all con ſideration- money 
« paid, agreed, or contracted for.” And the mother of the infant 
muſt be conſidered as the agent for her ſon in receiving the 55. 
and agreeing for the remainder; for it cannot be denied but that 
ſhe aQted as agent for her ſon in ſome part of the tranſaction, 
and then ſhe muſt be ſo conſidered in every part; and the 35th 
ſection ſpeaks of money given to, or to the w/e of, the maſter, But 
if ſhe be not taken to be the agent for her ſon, then it was only 
a nominal and colourable binding to the ſon, but ſubſtantially a 
binding to the mother, in which caſe this was a fraud on the 
revenue Jaws, and the whole contract fails. And though, where 
fraud conliſts merely in matter of fact, the ſeſſions muſt find the 
fraud, yet that is not neceſſary where the fraud is an inference 
of law, or a compound of fact and of law. Neither does this 
cale come within the ſubſequent proviſo (c] in the ſtatute, which 
exewpts from this duty all money given with apprentices © who 
are placed out at the common or public charge of any pariſh, 
« or by or out of any public charity.” For the latter there is 
no pretence in this caſe, and the former only relates to com- 
pulſory bindings under the ſtat. 43 Eliz. c. 2.; for there is no 
other binding of a pariſh-apprentice than that by the pariſh- 
officers with the conſent of two magiſtrates, Now this was not 
a binding of that deſcription z and there cannot be any conſtrue- 
tive binding under that act, for neither the magiſtrates or the 
pariſh-officers can delegate their duty or their truſt to any other 
perſons, If then the duty of ſixpence in the pound were pay- 


(a) Which was then the propet ſtamp. (4) 8 An. e. 9. J 35+ 36. (s) & 40. 
O3 able 


197 
1791. 


The KING 
againſt 
The Inha- 
bitants of St. 
PETROX- 


Ly 


2 
— 


£4524 


* 


— 


— 
—— — 


— 


193 


179m. 


——ůů—v——ů———5i] 
Jac KixG 


araift 


The lnva- 
bitants of St. 


Ps Trox. 


CASES m HILARY TERM 


able ſor this conſideration- money, the indenture is abſolutely 
void, and not available in any court or place, or to any pur, 
© pole whatever ;” ſect. 39. 

Lens and Eft, contri, were ſtopped by the Court. 

Lord Kexvon, Ch. J. It has been very properly admitted that 
this indenture of apprenticeſhip was not abſolutely void, on ac. 
count of the infancy of the parties, bur only voidable, and that, 
unleſs there be ſome other objection, the paupet is entitled to the 
benefit of the apprenticeſhip. But it has been contcuded that it 
1s yoid on another ground, namely, for the want of an additional 
ſtamp for the conſideration- money of 205. given with the apprentice, 
and that this does not come within the proviſo, in the ſtatute of 
Anne, relative to ſums given with apprentices at the public charge 
of any pariſh, or by or out of any public charity. ButI think there 
is no foundation for the argument. We mult conſider this to be 
a fair binding to the fon, becauſe the ſeſſions have not ſtated that 
it was fraudulent, Then if it were, as it profcied to be, a bind. 
ing to the ſon, and not colourably to the mother, the ſtatute re, 
guires no duty for the conhgderation-money, even though the 
money were not raiſed at the charge of the pariſh, The act of 
parliament, taking it altogether, undoubtedly impoſes the duty on 
money paid to the maſter or miſtreſs only ; tor it ſays, © that 
ce every maſter, or miſtreſs, io or with whom, cr to wheſe uſe, any 
„ /um ſhall be given, paid, ſecured, or contracted, ſor or in reſpect 
e of any ſuch apprentice, Ec.“ Now here the maſter did not re- 
ecive the money which was given with the apprentice, but for 
reaſons (not here tated) his mother received it; and it is not ſtated 
that ſhe received it as ogent for her ſon. But even ſuppoling that 
the maſter had received or contracted for the conſideration- money, 
it was not ſubject to the duty impoſed by the ſtatute of Aur, 
becauſe it was money railed at the common and public charge of the 
pariſh of Toll, and as ſuch it comes within the proviſo in that 
act. It was alſumed, in argument, as a propoſition, that there can 
be no binding of any pariſh-apprentice within the meaning of this 
proviſo, unleſs it be a compulſory binding under the 43 of Eliza 
beth, with the concurrence of two magiſtrates, But that cannot 
be the conſtruction of that ſtatute; ſor one of the purpoſes of 
railing rates for the relief of the poor was to put out children 
apprentices at the expence of the pariſh. That is not reſtrained 
to the caſe of a compulfory binding, which is under a ſubſequent 
cauſe. And the object of that act is as well anſwered by a bind- 
ing with the conſent of the parents as by a compulſory binding 
without their interference. All that is required is that the bind- 
ing ſhould be obligatory on the children. If the parents diſcharge 
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their duty to their children, then there is no necef:ty for the in- 
terference of the mapiſtrates and pariſh-oiRicers : but if the parents 
neglect their duty, or are not able to procure maſters, then the 
pariſh officers are bound to interpote, and they ſtand in loco pa- 
rentum. Then in this caſe the confideration-money was ad- 
ranced by the pariſi-officers; it came cut of a fund excepted by the 
ſatute of Anne, Fherefore on both the points, firſt, that there 
was no money for which any duty was payable under any cir- 
cumſtanccs, or ſecondly, (if there were, ) that it was excepted in 
this caſe, as the money was paid at the public charge of the 
pariſh, J am of opinien that the pauper gained a ſettlement in 
Shen by ſerving under this indentute; and conſequcutiy that 
the order of ſ-lhons ſhould be quaſhed. 

A$dH8URST, J. It is vot neceſſary to go into the firſt objection, 
that the moncy was paid to the maſter of the apprentice and 
rot to his mother, becauſe the other objeCtion is deciſive, 
namely, that this money was paid out of the public fund of the 
pariſh, Though the Legillature, in palling the ſtatute of Eliaa- 
beth, might have chiefly provided for the caſe of a compulſory 
binding, yet it cannot be ſuppoſed that that act does not extend 
to voluntary bindings at the public charge of the pariſh. This 
was 2 binding at the public expcnce of the pariſh, and therefore 
comes within the exception in the ſtatute of Anne, 

Cask, J. (a) declared himſelf of the ſame opinion. 

Order of Seſſions quaſhed, 


(a) Abſent Buller, J. 


The Kine againſt The Inhabitants of CoLLixcBourN 
Ducis. 


IE pauper E. Chandler, and his wife, were removed from 
Collingbourn Ducis to Collingbaurn King flzn ; the Seſſions, on 
appeal, quaſhed the order of juſtices, and ſtated the following caſe; 
The pauper (ZE. Chandler) was born in Coilingbourn King ſton, 
when his father and mother were reſiding there under a certifi- 
cate from PFroxfield. At the age of 19 he was hired for a year 
to ſerve T. Childs of Buctholt Farm, as a carter, which he ſerved 
accordingly, Buell halt Farm is extraparochial, is not a town- 
ſhip or ill, and has no pariſh-officers. Aſter the pauper had 
ſerved the year at Bucl holt, he returned to Collingbeurn King fon, 
and then, being unmarried, under age, and not having done any 
a(t to gain a ſettlement in his own right, further than as afore- 
O 4 
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was held that he gained no ſettlement in A. 
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1791, ſaid, he was hired to, and ſerved, S. Andrews of that pariſh for 3 
————- year. The Court of Seſſions, being of opinion that the pauper was 
The K not emancipated, and that the certificate was not diſcharged ſo 


% againſt 
i The Inha- as to enable him to gain a ſettlement in Cellingbourn King fon by 


0 1 hiring and ſervice, quaſhed the order of the two juſtices. 
| | BOURN Caldecott, Litchfield, and Durnferd, in ſupport of the order of 


Dvc1s. 


o _— 1 
2 1 


Seſſions, were ſtopped by the Court. | 
Le Meſurier, contra, (aid, that the queſtion as to whether the 
certificate was diſcharged depended on the queſtion whether the 
pauper had any intention at the time he quitted Cu/lingbourn 
King ſten of returning thither again; for if he did not fo intend, 
the certificate as to him was diſcharged, according to Rex y, 
Newingten (a); and then he was in a capacity of gaining a ſub. 
ſequent ſettlement in that pariſh when he returned, which he did 
by hiring and ſervice. Now if he had gone in the meantime 
to any pariſh, inſtead of Buckhelt, and hired himſelf as he did 
there for a ycar, it is not pretended but that for the purpoſe of 
diſcharging the certificate, he muſt have been ſaid to have quit- 
ted Colinghaurn King ſion without any animus revertendi : then the 
mere circumſtance of Buckbolt being an extraparochial place can- 
not make any difference; for the inference from his acts of his 
intention to leave his father's family and look out for another 
home for himſelf maſt be the ſame in both caſes. And, therefore, 
though he could not gain a ſettlement in Buckholt, yet it was 
competent to him on his return to gain one in Collingbourn King- 
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fin by hiring and ſervice, But if it be contended that this q 
muſt depend on the queition of emancipation, it is to be obſerved er 
that it differs matcrially from all the caſes wherein ſons have i 
been held not to be emancipated. The determinations on this in 
point have procceded, not on the fact of infancy, but on the {1 
broad ground of the ſon's having ſeparated himſelf from the th 
father's family. in all thoſe caſes the father put the fon out T 
either to ſervice or apprenticeſhip; here the ſon put himtelf 10 
out. In R. v. Strettan (6), the father put the fon out and receive hi 
his wages, which brought the caſe within the obſervation made ne 


by Buller, J. in R. v. Mitten cum Twwambroekes (c), that the fon i 
remained under his father's power the whole time. In that caſe 
alſo Lord Kenyon remarked, upon the cafe of Walpole St. Peter's (a), 
that going for a ſoldier was an emancipation, becauſe it was 
contracting a relation inconſiſtent with his remaining a depend- bh 
ent member of his father's family. Now that reaſon holds 1 
equally in the preſent caſe; for the relation of a ſervant which 
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the pauper contracted to another maſter, is juſt as inconſiſtent 
with his dependence on his father, as his enliſting for a ſoldier 
and ſerving the public. In R. v. Pelham, as it is reported in 
Butt (a), 130. this very queſtion ſeems to have been decided. 
Lord Kexron, Ch. ].—It is extremely clear that, if the pau- 
per had ſerved a year undera yearly hiring in Collingbourn King- 
fin, before he went to Puckhs!t, he could not thereby have 
gained a ſettlement in that pariſh while the certificate was in 
force, on account of the ſlatute of I illiam. It is equally clear that, 
if Buckholt had not been an extraparochial place, his ſervice un- 
{er the hiring ſtated in the caſe would have diſcharged him 
from the protection of the certificate in Callingbourn King flon ; 
becauſe then the certificate, which aſſerted that he was ſettled in 
Fraxfeld, would not have been true in fact, inaſmuch as it would 
in that caſe have been ſuperſeded by a ſubſequent ſettlement. 
But Buckho/t not being a pariſh wherein a ſettlement could be 
rained, the queſtion is, whether by any and what means the 
certificate as to this pauper was diſcharged. In caſes of this 
lind, where the deciſions of this Court are to guide the judg- 
ments of the magiltrates, it is of great importance that they 
ſhould be conſiſtent. Now I am not able to diſtinguiſh this caſe 
from the principle laid down in R. v. Witten cum T wambrookes, 
lt was there held, that a perſon under age, who after being abſent 
from his father's family for a conſiderable time, returned to it 
before (b) he was an adult, or married, and before he had ac- 
quired a ſettlement for himſelf, was not emancipated, but was 
entitled to the benefit of his father's ſettlement. So in this caſe 
the ſon returned before he had attained the age of 21, not hav- 
ing gained any ſettlement for himſelf diſtinct from that of his 
ther, nor having become the head of a family, and therefore 
lis caſe muſt be governed by that of Witton cum Taambrookes, 
The diſtinction which has been attempted to be taken between 
ſome of the former caſes and the preſent, that here the ſon put 
limſelf out to ſervice, is not material; for till the age of 21, 
ot having done either of the acts above alluded to, he con- 
inued a part of his father's family. 
ASHHURST, J. and (c) GROSsR, J. of the ſame opinion. 
Order of Seſſions confirmed (d). 


e) But this cate is alſo reported by Sir J. Hr. 1147. who argued the caſe him- 
Mit; and who Rates the queſtion to have turned ſolely on the conſtruction of 
An. c. 18. whether the apprentice of a certificated perſon, aſſigned to a ſecond 
Maſter in another pariſh, could gain a ſettlement by ſerving in ſuch other pariſh. 

0 See R. v. The Inhabitants of Roach, pt, 6 vol. 247. 

e) Abſent Buller, ]. (4) Vid. R. v. E. * H. 25 Geo. 3. Call. 
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The KING gu, Janes THaznims, 


HIS was an information by the Attorney General; the 

third count of which ſtated, that in Ju?y 1792 an order 
was made by the king in council, whereby it was ordered that, 
if any pilot, or other perſon, ſhouid go on board any ſhip or 
ve ſlel obliged to perform quarantine, ſuch pilot or other perſon 
ſhould perform quarantine in like manner as any perſon coming 
in ſuch ſhip or veſſel ſhould be oblized to perform the ſame; 
that the order was publiſhed in the Gazette in the ſame month, 
and has ever ſince been in force; that the defendant, well knowing 
the premiſes, but having no regard to the laws and ſtatutes of this 
realm, afterwards, on the 8th of June 1788, Sr. with force and 
arms went on board a certain ſhip called The Steplen, which 
was obliged to perform quarantine, in order to conduct the {ame 
into the port of Z7i//o/, and did not perform quarantine in like 
manner as any perſon coming in the ſaid ſhip or velſel was 
oblized to perform the ſame, but that the defendant on the 14th 
June 1783, with force and arms, unlawfully quitted the faid 5 
by going on board a certain other thip or veſfel in a certain place 
within his majeſty's dominions, before the ſhip (Sz. when) had 
fully performed and been diſcharged from ſuch quarantine: he 
the ſaid defendant not being in any manner, or in any caſe, or 
by any licenſe, directed or permitted by any order made by his 
majeſty in council ſo to do; in contempt, c. to the evil example, 


&c. againſt the peace, Wc. and alſo agalnſt the form of the 


Ratute, &c. The fourth count differed from the former in this 


reſpect only, that this charged the defendant with quitting 
The Stephen, by geing on ſhore in a certain other place within his 
majeſty's dominions, Ss. 

At the Sittings at Viminſber before Lord Kenyon the defend- 
ant, who was a pilot, was found guilty, 

It is enacted by the 26 Ges. 2. c. 6. J. 1. That all ſhips, and all 
perſons and goods on board, coming into any port in England, 
&c. from any place where the king with the advice of his privy 
council ſhall judge it probable that the infection may be brought, 
ſhall be obliged to make quarantine in ſuch place, for ſuch time, 
and in ſuch manner, as ſhall be directed by order by the king 
in council, Sc. and that until ſuch ſhips, perſous, and geous 
ſhall have reſpeCtively performed ſuch quarantine, no ſuch perſon, 
goods, or merchandizes, or any of them, ſhall-come or be bro ght 


ou ſhore, or go or be put on board any other ſhip or vellc! in 
any 
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any place within his majeſty's dominions, unleſs in ſuch man- 
ver, and in ſuch caſes, and by ſuch licenſe, as ſhall be directed 
or permitted by ſuch order or orders made by his majeſty, Sc. 
in council as aforeſaid ; and that all ſuch ſhips, and the perſons 
or goods coming or imported in, or going or being put on board 
the ſame, and all ſhips, veſſels, boats, and perſons receiving any 
goods or perſons out of the fame, fall be ſubject to ſuch orders, 
rules, and directions concerning quarantine and the prevention of 
inlection, as have been or ſball be made by his majeſty, &c. in council, 
and notified by proclamation, or publiſhed in the London Gazette 
as aforeſaid, By the fifth ſection it is enacted, That if any 
commander, or other perſon having charge of any ſhip liable to 
perform quarantine, having notice thereof, ſhall himſelf quit, 
or {hell knowingly permit or ſuſſer any ſeaman or paſſenger 
coming in ſuch ſhip to quit ſuch ſhip, by going on ſhore, or by 
going on board any other ſhip, before ſuch quarantine ſhall be 
lully performed, unleſs in ſuch caſes and by ſuch proper licenſe 
23 ſuall be directed or permitted by ſuch order or orders made or 
to be made concerning quarantine and the prevention of infec- 
tion 15 2foreſaid z or in caſe any commander, or other perſon, &&c, 
ſhall not, within convenient time after due notice given for 
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that purpoſe by the proper officer, cauſe ſuch ſhip, and the lading 


thereof, to be conveyed into the place or places appointed for 
ſuch ſhip and lading to perform quarantine reſpectively; then 
and in every ſuch cafe, every ſuch commander, &c. for 
every ſuch offence ſhall forfeit 500/, one moiety to the 
king, and the other moiety to him or them who will ſue for 
the ſame; and alſo if any perſon ſhall /e quit ſuch ſhip, by going 
on ſhore, or by going on board any other ſhip, contrary to the 
true meaning of this act, it ſhall and may be lawful for all per- 
ſons whatſoever, by any kind of force and violence, to compel 
ſuch perſon to return on board ſuch ſhip or veſſel; and every 
fuch perſon ſo quitting ſuch ſhip or veſſel ſhall for every ſuch 
offence ſuffer impriſonment for ſix months, and ſhall alſo for- 
Feit 200 /, 

The Attorney General and Bearcreft now prayed for the judg- 
ment of the Court; which they ſaid was diſcretionary, under the 
firſt ſection of the ſtatute, as in the caſe of a miſdemeanor at 
common law. For though when an act of Parliament creates a 
new offence, and in the fame clanſe gives a ſpecific puniſh- 
ment, the Court have no diſcretion, but muſt inflict that puniſh- 
ment; yet when the offence is created by a ſeparate ſubſtantive 

clauſe, 
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as in the caſe of a miſdemeanor, not withitandiay there be ang. 
The Kixc 


ther ſection in the ſame ſtatute giving a ſpecific puniſhment, 


Hanns. Now this caſe falls within the latter deſcription ; for the fir 


ſection is merely mandatory ; it commands perſons going on 
board particular ſhips to obey ſuch order as the king in council 
ſhall make, without directing any particular puniſhment for the 
diſobedience of that order: then it follows that the difobeying 
ſuch order is a miſdemeanor, for which the Court may give a 
general judgment of fine or impriſonment, or both. This is 
not like the caſe of R. v. Lootup (a), which was a conviction on 
the 9 Ann. c. 14. , 5. for there the fame clauſe which created 
the offence dire eil the mode of procecding, and gave a ſpecific 
puniſhment. Or the Court may judgracrit for the fix 
months impriſonment 1710s ty ith ſecion, which puniſnnent 
cannot be inflicted in any other mode of procecaing; for if a 
common informer were to bring a popular action, he would 
only recover the penalty. 

Garrow, for the defendant, ſaid that the puniſhment of ſx, 
months impriſonment directed by the fifth ſection was for a 
different offence from this, and applicable only to thoſe per- 
ſons who came in the ſhi» ſrom the infected place; and that it 
was not enacted by the firſt ſection that the party ſhould be ſub. 
ject to the penalties in the act of parliament, but merely 7 ſuch 
erder as the king in council ſhould make. He ſuggeſted a 
doubt whether any puniſhment could be in: cted on this de- 
fendant, becauſe he did not quit the ſhip till three days before 
the expiration of the quarantine, and the boat in which he 
went when he left the ſhip did not reach land till after the 
time was actually expired; but he obſerved that (if the de- 
fendant were liable to any puniſhment) the offence of which 
he had been guilty was not only very inferior to that of 
the perſons who came from the infected place and broke quarat- 
tine, and for which the 6x months impriſonment was inflicted, 
but the moſt trifling of which he could be guilty under this at 
of parliament. 

Lord Kenyon, Ch. J.— By the firſt ſection in this act of 
parliament the king is authoriſed to make ſuch orders in council, 
reſpecting perſons going on board ſhips which come from in- 

fected places, as he ſhall be adviſed. Now this indictment 
ſtates, that the king in council made an order in purſuance of 


(a) Sr, 1038. : 
this 


ſei 
the! 
boar. 
ſtate 
Whic 
ant 
miſd 
mak! 
were 


IN THE Arrenrr Year or GEORGE III. 


tis act, which the defendant violated; and therefore, without 
adyerting to the other clauſes in this act of parliament, which 
ue adapted to other offences, the queſtion is, whether or not the 
x{bedience of an order thus made by the king in council be 
"ot an offence at common law? And moſt unqueſtionably it is. 
This queſtion, or at leaſt the principle of it, does not now ariſe 
fr the firſt time. In R. v. Robinſon (a) the defendant was 
ited for diſobeying an order of maintenance of his grand- 
children, The ſtatute 43 Eliz. c. 2. .. 7. enacts, that fa- 
wers, grandfathers, Oc. ſnall maintain their children and 
mndchildren, Oc. in ſuch manner as the juſtices {hall direct; 
and it annexes the penalty of 20 J. per month; to be recovered 
in a ſummary way by diſtreſs, Sc. under the eleventh ſection. 
The proſecutor in that caſe however thought proper to prefer an 
inditment againſt the defendant for diſobeying an order of 
juſtices made upon him; and, after verdict, a motion was made 
in arreſt of judgment, which was argued very ably, on the 
oround that as the ack of parliament had annexed a ſpecific 
puniſhment, and preſcribed a particular mode of procceding, it 
vas not an indictable ofience. But the Court, after great de- 
liberation, were clearly of opinion that, as the act of parliament 
lad given the juttices power to make the order, the breach of 


it was indictable as a miſdemeanor at common law. So herc, 


this ſtatute gave authority to the king in council to make the 
order in queſtion 3 and the diſobeying it becomes an indictable 
offence at common law. ; 
ASHHURST, ],—lIt is a clear and eſtabliſhed principle that, when 
a new offence is created by an act of parliament, and a penalty is 
annexed to it by a ſeparate and ſubſtantive clauſe, it is not neceſ- 
fary for the proſecutor to ſue for the penalty, but he may proceed 
on the prior clauſe, on the ground of it's being a miſdemeanor. 
Now here the defendant has been guilty of a breach of the firlt 
ſection of this act of parliament, which expreſsly gave power to 
the king in council to make orders relative to perſons going on 
board ſhips liable to perform quarantine ; for the indictment 
ſlates that the king in council made an order on this ſubject, 
which it was competent to him to make, and that the defend- 
_ diſobeyed it. For this he is clearly puniſhable, as for a 
miſdemc anor at common law. This renders it unneceſſary to 
make any determination on the fifth ſection of the act: but if it 
vere neceſſary to conſider it, I ſhould think that it relates only 
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to the officers and paſſengers who came on board the ſhip from 
the infected place, and not to perſons going on board after her 
arrival here, 

BuLLER, J.— On the firft clauſe in this act of parliament, 
coupled with the order in council, there is no doubt but that 
the defendant may be puniſhed upon a common law indictment. 
T agree alſo with my brother Aſhhurſt, that the defendant is not 
within the meaning of the fifth ſection ; which-is material to be 
conſidered, on account of the puniſhment to be inflicted on him; 
becauſe if he be liable to be ſued hereafter for the 200 /. penalty, 
we ſhould not inflict the ſame puniſhment as if he were not 
Hable to that penalty. Now that ſection ſubjects the captain to a 
penalty of 500 J. for quitting the ſhip himſelf, or for ſuffering 
any ſeaman or paſſenger ſo to do; and then the Legiſlature 
conſidered what puniſhment ſhould be inflicted on the {carey er 
pnſſengers quitting the ſhip ; and enacted by the latter part of 
the ſame ſection that they ſhould be impriſoned for fix months, 
and ſhould forfeit 200/, For it ſays, “ if any perſon ſhall quit 
ec ſuch ſhip, &c.” namely thoſe perſons before deſcribed, © the 
« ſeamen and paſlengers ,” and it proceeds to enact that & every 
t ſuch perſon ſo quitting, &c. ſhall forfeit 200 /.” This ſection 
therefore wholly relates to the captain, ſeamen, and paſſengers, 
and not to perſons in the defendant's ſituation. 

Grose, J.— The act of parliament having given power to the 
king in council to make the order in queſtion, and not having 
annexed any ſpecific puniſhment to the difobedience of it, it is 
undoubtedly a common law offence, and mult be puniſhed ac- 
cordingly. 

A$SHHURST, J. then pronounced the judgment of the Court 
on the defendant, that he be impriſoned in the King's Bench 
priſon for a year. 


——— .. — — 
BROVOGCH apainſt WRTTMORE. 


HIS was an action on a policy of inſurance on an EA 
India and China ſhip; and on the tackle, orduance, am- 
munition, artillery, and furniture of the ſhip. At the trial be⸗ 
fore Lord Kenyon at the Guildhall ſittings it appeared that, while 
the ſhip was. lying off Bank-Saul Iſland in the river Canton, it 
became neceſſary to refit her, for which purpoſe the ſtores and 


proviſions were taken out of her, and put into a warchouſe, _ 
a Pank- 
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2 Bant-Saul, and that while they were in the warehouſe they 
vere deſtroyed by an accidental fire. It was admitted that the 
policy covered alf the articles but the proviſions, which were 
merely for the uſe of the {t.ip's crew : but if thofe proviſions 
were not protected by the policy, then there was not an average 
loſs of 2/. per cent. It was conlicdered in the fame light as if the 
accident had happened on board the flip (a). For the defend- 
ant it was contended that the proviſions were not protected by 
me infurance : but one of the jury (5) ſaid, that it had been de- 
termined in Lord Aansicld”s time that they were included under 
* under winch deciſion the merchants in 
the city had ſince acquicſced; ou which the plaintiſſs obtained 


the word “ furniture,' 


a verdict. 

Erſkine, on a former day iu this term, renewed his objection, 
and obtained a rule to ſhew cauſe why a new trial ſhould not 
be granted; on the authority of R:Lertſon v. Euer; ante, 1 val. 
127; and two nift privs caſes there mentioned. Put the Court 
lefired thar ſome inquiry might be made reſpecting the caſe 
mentioned by one of the jurymen. 

Piggatt and Marryat now {hewed cauſe. 'They ſaid that they 
had not ſound the caſe mentioned at the trial, but ſtated che 
reluit of their inquiries in the city to be, that the proviſions, 
vhich were veceſſary for the uſe of the ſhip's crew, were always 
comprehended under the word. “ furniture” and that under- 
writers had frequently paid the Joſs on ſuch a policy as the pre- 
ſent; but that proviſions, which were Qiipped for any other 
purpoſe than the ſhip's crew, were like any other kind of mer- 
chandize inſured by a policy on the goods. 'The counſel then 
obſerved, that this caſe was diſtinguiſhable from that of Ræberſſan 
. Euer, for there the loſs happened by the extraordinary 
cunſumption of the proviſions by the negroes during the de- 
tention of the ſhip 3 but here the proviſions were merely for 


the ſhip's crew, and were conſide:cd as part of the outfit. The 
, [ 


cle of Robertſon v. Exwer aroſe on a policy on an African ſhip, 
in which proviſions for the regroes as well as for the crew arg 
ulually ſent; in that trade both the negroes and their proviſions 
ae confidered as part of the cargo, and inſured as ſuch. In 
the two other caſcs referred to in Robertſon v. Exver, the demand 
was ma le for proviſions conſumed during the detention of the 
ſup, and not when ſhe was proſecuting her voyage. But this 
laſs falls within the meaning of the policy, as it is underſtood 


(a) Vid. Pellry v. The Royal Exebange Aae Cima, 1 Burr. 3428. 
(5) Which was a ſpccial cus. 
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1791. in the mercantile world; and though in ſome inſtances the 

courts of law have enlarged the terms of a mercantile contract, 

— Fl in order to meet the general ideas of merchants, yet there is ng 

Warr. inflance in which they have narrowed the conſtruction of them. 

Mont” Whatever is neceſſary for a ſhip comes within the word “ furni. 
* ture,” as it is uſed by the underwriters, 

{ir/kine, in ſupport of his rule, admitted that “ furniture“ 
included every thing which was neceſſary for the accommodation 
2r navigation of the ſhip, but ſaid, that it did not, either in the 
ordinary acceptation of the word, or in the ſenſe which had been 
put upon it in the courts of law, comprehend “ proviſions,” 
In Roberiſon v. Euer, and the caſes there cited, the Court de. 
cided on the broad ground that proviſions are not protected by a 
policy on the ſhip and furniture, and not on the principle now 
ſuggeſted, that the conſumption of the proviſions was occaſioned 


by the detention of the ſhip, or by the negroes on board. In 


Robertſon v. Hauer, Lord Mangficid ſaid, © There is no authority 


te to ſhew that, on this policy, the inſured can recover for ſuch 2 
© Joſs; but it is contrary to the conſtant praCtice ;?— And again, 
« In this caſe it is admitted that there was no damage done to 
„the ſhip, tackle, or furniture; and therefore I think the direc. 
« tion was right,” If proviſions were included in the term 
« ſurniture,” there could never be a total loſs after a conſump- 
tion of any part of the proviſions: and, in this caſe, the under- 
writer would be entitled ro deduct the value of thoſe which 
were conſumed by the crew before the loſs ; and on that ground 
the defendant is entitled to a new trial, for the quantum was 
not left to the conſideration of the jury. 

Lord Kervyox, Ch. J.— On the trial of this cauſe I had nothing 
to guide my judgment on the conſtruction of this inſtrument 
but the words of the policy; and when it was ſtated that 
« proviſions” were included in the word © furniture,” I conſeſs 
I was ſomewhat at a loſs to know to what extent the under- 
writers were liable on words ſo indefinite as theſe which are 
uſed. But I then thought, and till continue to think, that the 
rule of law is to be given (not by the merchants,) but by the 
Court; though, when a queſtion ariſes on the conſtruction of 
the words of an inſtrument, which are in themſelyes ambiguous, 
it is a matter fairly within the province of thoſe who alone act 
upon ſuch inſtruments to declare the meaning of them. AndI 
remember it was ſaid many years ago that, if Lombard Street had 
not given a conſtruCtion to policies of inſurance, a declaration on 


a policy, would have been bad on a general demurrer ; but _ 
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the uniform practice of merchants and under-writers had ren- 
dered them intelligible. 

The queſtion here ariſes on the meaning of the word © fur- 
« niture;z” one of the jurymen ſaid, and in that he is now con- 
frmed, that, according to the underſtandings of thoſe who enter 
into theſe contracts, it includes the proviſions for the uſe of the 
crew. Now, among the ſeveral accidents, againſt which the de- 
fendant inſured, are perils by fire ; and this ſhip being at Canton, 
it became neceſiary to refit her, and to take out all her goods 
and land them on this iſland, where the accident happened; 
by which theie proviſions, with the reſt of the goods, were 
burned ; and there is no doubt but that the loſs on this ifland 
muſt be conſidered in the ſame light as if it had happened on 
board the ſhip itſelf, This was determined in Pelly v. The 
Ryjal Aſſurance Company. 'Then if theſe proviſions be inſured as 
part of the out-fit of the ſhip, and they were conſumed by one 
of the perils inſured againſt, there is an end of the queſtion ; 
2 loſs has happened within the meaning of the policy; and con- 
ſequently the defendant is liable. But it was ſaid in the argu- 
ment that, the inſtant any of the proviſioas were conſumed on 
board, there could not be a total loſs: but the ſhort anſwer to 
that is, that that comes within the wear and tear of the ſhip, 
and it might as well be ſaid that if a maſt were a little injured 
there could not be a total loſs. If this deciſion were to militate 
zgainſt any determination, or even an oviter dictum, of Lord 
Mansfield, I ſhould have helitated for ſome time before I de- 
lvered my opinion, But the caſe of Rebert/or v. Exver is clearly 
ditmguiſhable from the preſent ; here the goods were conſumed 
by an accident by ſire on board the ſhip, (for the iſland was for 
this purpoſe equivalent to the ſhip,) and within the meaning of 
the policy of inſurance : but in that caſe they were conſumed by 
the negroes during a detention of the f:ip. 

ASHHURST, J.—The caſe cited is not like the preſent, for the 
reaſon given; and I think that this loſs comes within the terms 
of the policy. It is an undertaking to inſure againſt all accidents 
which will prevent the proviſions being applied to the purpoſe for 
which they were intended: theſe proviſions were part of the 
out. fit; they were conſumed by fire, (one of the accidents againſt 
which the defendant inſured,) and conſequently could not be ap- 
plied to the purpoſe for which they were put on board. 

BULLtk, J.— I am clearly of opinion that the underwriters 
on the body and furniture of the ſhip are liable to pay the amount 


of theſe proviſions, which were bought to replace thoſe which 
Vol. IV. P were 
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were conſumed by an accident within the meaning of the policy, 


——— Without commenting on the words of the policy, it is ſaſficient 


Baouen 
againſt 
Wur- 
Nen. 


to ſay that a policy of aſſurance has at all times been conſidered 
in courts of law as an abſurd and incoherent inſtrument; but it 
is founded on uſage, and muſt be governed and conſtrued by 
uſage. Now it is perfectly clear that in every inſtance where 
loſſes have been ſettled, the proviſions put on board the veſſel 
when ſhe ſailed have been conſidered as part of the ſhip. The 
value is taken in this way; the under-writers have a right to g0 
and ſee the ſhip, to examine the value of the hull, the mals, 
and the proviſions; the value of the ſhip alone comprehend all 
theſe articles: but though the under-writers have a right to exa- 
mine the ſhip itſelf, in point of fact they do not, becauſe they 
know from experience the quantity of proviſions neceſſary for the 
crew for the intended voyage; and if that value be ſtated to 
them in the ordinary way, they ſign their names immediately, 
without making further enquiries. Then if the proviſions be 
included in a policy on the ſhip; and the ſhip and all the pro- 
viſions be loſt, the under-writers muſt make good the whole 
loſs, whether it be a valued or an open policy. But it has been 
ſaid that, if an accident happen after ſome of the proviſions are 
conſumed, the under-writers are entitled to a deduction to the 
amount of ſuch proviſions: I will anſwer this, firſt, as the argu- 
ment applies to a valued, and then to an open, policy, As to 
the firſt; from the nature of the policy, the proviſions are not 
inſured againſt all events; they are only inſured againſt particular 
Tiſks, Again, there is nothing from which there can be falvage; 
if the body of the ſhip and every thing on board be ſunk, or 
burned, there can be no falvage, And, in the caſe of an open 
policy, the inſured muſt prove by evidence what was the value 
of the whole, and then the ſame reaſons apply as in the caſe of 
a valued policy. With reſpect to the cafe of Rebert/on v. Etuer, 
which has been relied on; I thought at firſt that it applied 
ſtrongly to the preſent; and if I ſtill entertained the ſame 
opinion, I would not, on account of any uſage to the contrary 
among under-writers, overturn a ſolemn determination of this 
Court: but that caſe, and the two others there mentioned, are 
clearly diſtinguiſhable ſrom the preſent. In all thoſe the inſured 
wiſhed to charge the under-writers with the amount of the pro- 
viſions conſumed during the time when the ſhips were detained. 
Of thoſe therefore it is ſufficient to ſay that an inſurance is 


the ſoip fer the voyage ; but, during a detention, the ſhip is not 


proceeding ; and therefore the under-wiiters are net liable. 
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This caſe alſo differs from that of Robertſon v. Ewer in another 1791. 
circumſtance z there the proviſions were conſumed by the ſlaves ———— 
on board, and not by the ſhip's crew, and the flaves are conſi- pee" 
dered as part of the cargo. The words of Lord Mangfeld in TO 
that caſe muſt be taken with a reference to the caſe then before 
lim: He was then ſpeaking of a charge for proviſions uſed 
during the detention of the ſhip, and for the maintenance of the 
ſaves; and he ſaid, “ there is no authority to ſhew that, on 
« this policy, the inſured can recover for /uch a le, but it is 
« contrary to the conſtant practice.“ Then he proceeded to 
ſay, on a policy on a ſhip, failors' wages or proviſions are never 
« allowed in ſettling the damages.” Now even if thoſe latter 
words be taken in their general ſenſe, and not confined to the 
caſe immediately before the Court, they are accurate; for “ pro- 
« viſions“ eo nomine are not taken into conſideration. In general, 
the captain of a ſhip takes on board proviſions ſufhcient for the 
royage; and if he be detained in any port, and he be a prudent 
man, he will not uſe what are called the ſhip's ſtores during his 
detention, but he will buy others for immediate conſumption 
during the detention, becauſe he cannot but know that he has 
the ſeme length of voyage to perform that he had before he 
was detained : it makes no difference however to the under- 
vriters whether he do ſo or not; for if the captain be obliged to 
purchaſe other ſtores for the remainder of the voyage, the under- 
writers are not anſwerable for theſe, but only for thoſe which 
were on board at the time of the inſurance, ſince they only 
formed a part of the value of the ſhip. On the whole therefore 
I am of opinion that there ſhould be no new trial. The cales 
cited are diſtinguiſhable from the preſent ; the uſage of mer- 
chants, as to the conſtruction of theſe inſtruments, ſtands un- 
impeached, and therefore it muſt prevail in this caſe. 

Gurosz, J. agreed. . Rule diſcharged. 


2TH and Others, Aſſignees of Lewis and PoTTEn, pril 
againſt Hopsov. Nev. 19th. 


SSUM PSIT for goods ſold and delivered to the defendant 152 bank- 


by the bankrupts, before, and alſo by the aſſignees ſince, tn 
i 
bankni ↄtey fraudulently deliver geods to one of his creditors, the aſſignees may diſaffirm the con- 
iract and recover the value of the goods in trover: but it they bring aſſumpſit, they affirm the con- 
tat, and then the creditor may ſet. off his debt. Where the defendant lent his acceptance to the 
— — on a bill which did not become due till after the act of bankruptcy, and was then out- 
— ing in the hands of third perſons, yet the defendant, having paid the am“ unt after the com- 
— ion iſſued, and before the action brought by the aſſignecs, is entitled to ſet-off tlie ſame under 
words a mutual credit in th 5 Ges. 2. c. 20. f. 28. 


P 2 the 


1 
ö 


q 
4 1 
lH 
: *x 1 
1 + 
nu | 
* 1 
5 . 
# 1 
l 
„ 
14 
. | 
0 
4 


— — 


, 212 CASES M HILARY TERM 

9 | 1791. the bankruptcy. Pleas nit, and a tender of 1311. 77, 64, a 
| 9 . which the plaintiffs teck our of Court. There was alſo a ſet. 
i : br | ieh, off. At the trial at GHilulull before Lord Kenyon, a verdict was q 
lf 4 Aovsox. ſound for the plaintiffs, ſubject to the opinion of this Court on x 
FA the following caſe : ; F 
Þ In Augu/t 1787 Lewis and Pzter told goods to the deſendant 4 
"q to the amount of 42/7. and on che th of March 17883, they drew c 
Fg! a bill on him at two months, for 4421. payable to their own 2 
it order, although at that time he was indebted to them in 42/, 1 
; 19 only, which bill the defendant accepted. Lewis and Petter 6 
1 | made the following entry in their books: * 4th of March 1748, b 
« received from Jumes Hodſen an acceptance due 7th May 442. a 
R * to bills and notes; to provide 4000.“ On 26th April ſeveral to 
bills were refuſed payment by Lewis and Potter, ſome of which 1 
were preſented by bankers on behalf of the indorſees. On the th 
28th April 1788 the defendant went to the houſe of Lewis and m 
Petter, and bought goods to the amount of 5311. 75. 6d. which 4 
were ſent to him with a bill of parcels the ſame day; the good; * 
were ſold to the defendant at fix months credit. On the 29th of ” 
April 1788 Lewis and Petter committed aQts of bankruptcy. On 1 
the gth of May the commiſſion ifſued, and they were duly de- 5 
clared bankrupts, and the plaintiffs choſen aſſignees of their eſtate kc 
and effects. The bill for 442/. drawn by the bankrupts, and 5 
accepted by the defendant, became due the 7th of May 1788: th, 
the defendant did not pay it on that day, but in Sepremter follow- fo 
ing paid to Gib/on and 7ohnjon the holders thereof 2000. on ac- * 
count of the bill; and in Ocleler following before the fix month; * 
credit upon the goods was expired, he paid the reſidue with in- 5 
tereſt, The jury thought the bankrupts gave an undue preference 5 
to the defendant in the ſale; and gave a verdict for the plaintifts, 7 
damages 400. The quc ſtions for the opinion of the Court are; the 
1ſt, Whether the plaintiffs can ſupport this action for the price * 
of the goods? 2dly, If they can ſupport this action, whether the = 
defendant cannot ſet off againſt it the money paid by him on the the 
above- mentioned bill for 4421. ** 
Ruſſel, for the plaintiffs, was deſired by the Court to conſine th 
himſelf to the ſecond point, as they entertained no doubt upon 6 
the firſt. As to which he contended that though the ſale were * 

good to charge the defendant in this action, yet he was not en- 
titled to ſupport his ſet-off under the 5 Gee. 2. c. 30. J. 28. (a of 
The 5, 
(a) Which enacts that where „ there hath heen nut credit given by the bank - 1 6 

« rupt and any other perſon, or mutual dbts hetwecn the bankrupt and any other 


« perſon, at any time before ſuch perſon became bankrept, the conn ones; Ce, 


« (hall 
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The words which will be relied on are mutual credit : but they 
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were by no means intended to be uſed in ſo extenſive a ſenſe as kka 


the one now put on them by the defendant. 'The giving of 
edit is merely giving a future day of payment ſor a pre-exiſting 
gebt; and to entitle a defendant to ſet it off, it mult exiſt previous 
to the act of bankruptcy. As where goods are fold to be paid 
for at a ſuture day, the vendee becomes a debtor for the value 
upon the delivery, though payment cannot be cxacted from him 
till the day arrives : In the mean time the vendor is his creditor 
to that amount; and in that ſenſe only is the word credit to be 
underſtood in the act. This appears further from the ſubſe» 
quent words of the ſtatute ; for the commiſſioners are directed 
to ſlate the account between the parties, and claim or pay only ſa 
much as ſhall appear due on the balance of ſuch account, In order 
therefore for a party to ſct-off any demand, it muſt be ſuch as 
may be made an item in the account, and either certain or re- 
ducible to a certainty at the time of the act of bankruptcy come 
mitted, The act itſelf ſays, that the balance of the account is 
to be made appear on ſetting {auch debts againſt one another; 
which plainly ſhews that nothing more was meant by the word 
credits than ſuch debts as were payable at a future day. Then 
bow does the ſtatute apply to this caſe There was no debt 
exiſting between the bankrupts and the defendant at the time of 
the bankruptcy ; nor was it certain there ever would be one; 
for in caſe of the defendant's bankruptcy or refuſal to pay, the 
holder might have proceeded againſt the eſtate of the drawers 
and recovered the amount ; and that perhaps after the defende 
ant's acceptance had been admitted as an item of account be- 
tween him and the bankrupts. And at all events no debt could 
ariſe till after payment by the defendant, which was long after 
the bankruptcy, and the: efore could not be ſet- off; for at that 
time the bill was outſtanding in the hands of third perſons, and 
was therefore the ſubject of mutual credit, if at all, between 
them and the bankrupts. But in Greome's caſe (a) Lord Hard- 
wicke was clearly of opinion that a debt ariſing on a contingency 
aſter the bankruptcy could not be ſet off. And it has been de- 
termined that though a note indorſed after an act of bankruptcy 
may be proved under a commiſſion againſt the drawer (5), yet 


* ſhall ſtate the account between them, and one debt may be ſet againſt another; 
and what ſhall appear to he due on either fide on the balance of ſuch account, and 
* on ſetting ſuch debrs againſt one another, and no more, ſhall be claimed or paid on 
* either fide reſpectivc ly. 


(4) 141. 119. ( Ex part: Thomas, 1 Aih» 73. 
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it cannot be ſet off againſt an action by his aſſignees (a). The 


m— caſe Ex parte Deeze (b), Ex parte Preſcot (c), and French aſſignee 


SMITH 
againſt 


of Cox v. Fenn (d), were all of them cafes where the bankrupt 


Hopzoxn: were actually indebted to the defendants, before the bankruptcies, 


in the ſums which they ſet off againſt the demands of the af. 
ſignees; which differs them materially from the preſent. But 
even ſuppoſing this were ſuch a demand as could in a fair tranſ- 
action be ſet- oſf in a court of law under the ſtatute, yet it cannot 
avail the defendant in this caſe, where the whole is vitiated by 
fraud, It therefore becomes material to examine what part of 
the tranſaction may be ſubſtantiated, and what is void, There 
is no fraud in the mere act of ſale; and the defendant muſt be 
bound by that fo far as he made himſelf liable for the amount of 
the goods: that would have been the caſe had the ſale been made 
to a perſon who was no creditor of the bankrupt's. But the ob- 
jection ariſes to the fraudulent uſe now attempted to be made of 
the ſale, No party is entitled to ſct-off a demand againſt the 
aſſignees of a bankrupt, for which he could not have maintained 
an action, or which he could not have proved under a commiſ- 
ſion. Now if the defendant could not have done either in the 
preſent inſtance before the bankruptcy, he ſhall not be permitted 
to recover the amount indirectly in this manner; for that would 
be to permit him to avail himſelf of his own fraud. 

Gibbs, for the defendant, infiited, firſt, that if the whole were 
to be conſidered as a hend fide tranſaction, the defendant was en- 
titled to ſet off the ſum paid under his acceptance; and 2dly, that 
the finding of the jury, as to the undue preference, could not vary 
the caſe in favor of the plaintiffs in hi action. The firſt queſtion 
depends on the ſtat. 5 Geo. 2. c. 30. /. 28.3 the true conſtruc- 
tion of which is that, wherever there is mutual credit between the 
bankrupt and another perſon before the bankruptcy, the debts 
may be ſet off againſt each other, although one of them may 
accrue after the bankruptcy, and although that one debt could 
not form an item of an account, ſo as to enable the bankrupt and 
ſuch other perſon to ſtrike a balance. The plaintiff's argument, 
that nothing can be ſet off under the ſtatute, but that which 
may form an item of an account at the time of the bankruptcy» 
and the payment of which is only poſtponed for a time, directly 
militates againſt the deciſion of French v. Fenn, If that cale 
be law, the conſtruction now attempted to be put on this ſtatule 


(a) Marſe v. Chambers, 2 Str. 1234. (50 x Ath, 228. 
(c) II. 230. (4) Tr. 23 Ce. 3. Co. Bl. L. 24 ed. 
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by the plaintiff's counſel cannot prevail. In that cafe Fenn 
owed nothing to - Cox previous to the bankruptcy : ſo here 
Lewis and Potter owed Hodſon nothing previous to their bank- 
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SMITH 
againſt 


ruptcy ; but Fenn had been intruſted by Cox with that, upon Hovson. 


which he probably would become his debtor, namely, the ſale 
of the jewels, in which Cox was intereſted one-third part; ſo 
Lewis and Potter had been intruſted by Hod/on with that upon 
which they probably would become his debtors, J. with his 
acceptance for 4427. he having effects to the amount of 42/, 
only ;—there, Fenn, upon the credit of the jewels intruſted to 
him, truſted Cox on another account; ſo here, Lewis and Petter, 
on the credit of the acceptance intruſted to them, truſted Iad- 
n on another account, namely, for the goods in queſtion ;— 
there, after the bankruptcy of Cox, Fenn received a ſum of money 
upon the ſale of the jewels intruſted to him, which became due 
to Cox's eſtate z ſo here, after the bankruptcy, :d/on paid a 
ſum of money upon the acceptance intruſted to them, for which 
he has a claim upon their eſtate. In that caſe the Court allowed 
the ſet-off; and yet at the time of Cox's bankruptcy no balance 
could have been ſtruck between the parties, becauſe the defend- 
ants claim aroſe from the produce of the pearls afterwards. 
What that produce would be could not be known at the time of 
the bankruptcy, and conſequently could not then form an item 
in an account between the parties. Secondly, 'The finding of 
the jury, as to the undue preference, is either nugatory as to the 
plaintiffs, or it operates as a ground of non-ſuit. The plaintiffs 
have an option either to affirm or difaſhrm the contract: if the 
former, the defendant is entitled to ſet off his demand; if the 
latter, though the plaintiffs might recover in trover, they cannot 
maintain this action. The jury found that there was a fraud in 
the ſale : the plaintiffs cannot therefore contend that the fraud is 
confined to the 2 made of the ſale. If the defendant had obtained 
his defence by fraud, it would not have availed : but it does not 
follow that, becauſe there was a fraud in the ſale of the goods, 
from the bankrupt to the defendant, the latter ſhall not ſet off 
a croſs demand againſt the price of the goods. The fraud (if 
any) was in the ſale of the goods; and the effect, which it has, 
15 this (@), that the bankrupt conveyed no property in the goods 
to the defendant, and that it was a naked delivery; if ſo, the 
plaintiffs ſhould bring trover, not aſſumpſit. 


(s) Cort B. L. ad ed. 8 
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m—c which ſms to have been principally relied on by the other 


SMT 
again 


Hops. 
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Ruſſell in reply. With reſpect to the caſe of French v. Fenx, 


ſide, there are two very material diſtinctions between that and 
the preſent caſe : there did exiſt mutual debts between th- parties 
in that caſe, though the preciſe amount was not actually atrertain. 
ed at the time of the bankruptcy; but ſtitl it was capable of 
being reduced to a certainty at any time by the ſale of the 
Jewels. And if Fenn had become a bankrupt inſtead of Cox, it 
cannot be denied but that Cox might have come in under Feny's 
commiſſion ſor a third of the value of thoſe jewels. Again, in 
that caſe the jewels were in the hands of the party between 
whom and the bankrupt the account was to be ſettled and the 
mutual debts and credits allowed : whereas here the acceptance 
was in the hands of third perſons at the time of the bankruptcy, 
without any certainty that they would ever be diſcharged by the 
defendant. Cur. adv, vult. 
Lord Kexnvrox, Ch. J. now delivered the opinion of the Court. 
His Lordſhip, after ſtating the facts, ſaid, we have conſidered 
this caſe, and are of opinion that the defendant has made a 
ſuſſicient defence againſt the action in its prefent form, aud 
conſequently that a judgment of »-/uit mult be entered. I; 
is expreſsly {tated in the caſe that the goods in queſtion were 
delivered by the bankrupts to the defendant with a view to de- 
fraud the reit of their creditors; and therefore an ation 
might have been framed to diſallirm the contract, which 
was thus tinctured with fraud; for if the aſſignees had brought 
an action of trover, they might have recovered the value 
of the goods. "The ſtatute 5 Ceo. 2. c. 30. /. 28. enaCts, that 
where it thall appear to the commithoners that there hath been 
mutial credit between the bankrupt and any other perſon, or 
mutual debts between the bankrupt and any other perſon, be- 
fore the bankruptcy, the commiſſioners or the aflignees ſhall ſtate 
the account between them, and one debt may be ſet againſt 
another; and the balance only of ſuch accounts ſhall be claimed 
and paid on either fide; in the moſt extenſive words. And 
therefore we are perfectly ſatisfied with the caſes ex parte Deeze(a), 
and French v. Fenn. But if an action of trover had ven 
brought, inſtead of alumplit, this caſe would havg diftered 
materially from thoſe two; becauſe in both thoſe caſes the 
goods had got into the hands of the reſpective parties prior © 
the bankruptcy, and without any view of defrauding the rell of 
the creditors z and therefore, according to the juſtice of thoſe 
(a) 1 th, 228. 
9 | caſes, 
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caſes, whether trover or aſſumpſit had been brought, tlie whole 
account ought to haye been ſetiled in the way in which it was, 
becauſe the ſituation of the parties was not altered with a view 
to the bankruptcy : but here it was; and if trover had been 
brought, the defendant would have had no defence, and thofe 
caſes would not have availed him. But this is an action on the 
contract for the goods ſold by the bankrupt. And although the 
aſſignees may either affirm or diſ- aſſirm the contract of the 
bankrupt, yet if they do affirm it, they mult act conſiſtently 
throughout; they cannot, as has often been obſerved in caſes of 
this kind, blow hot and cold; and as the aſſignees in this caſe 
treated this tranſaCtion as a contract of fale, it muſt be purſued 
through all it's conſequences, one of which is that the party 
buying may ſet up the ſame defence to an action brought by the 
aſignees, which he might have uſed againſt the bankrupt him- 
ſelf; and conſequently may ſet off another debt which was 
owing from the bankrupt to him. This doctrine is fully re- 
cognized in Hitchin v. Campbell (a), and in King v. Leith (ö). 
Now here the aſſignees, by bringing this action on the contract, 
recognized the act of the bankrupt, and muſt be bound by the 
tranlaction in the ſame manner as the bankrupt himſelf would 
have been; and if he had brought the action, the whole account 
muſt have been ſettled, and the defendant would have had a 
night to ſet-off the amount of the bill. Therefore, on the diſ- 
tinction between the actions of trover and aſſumpſit, we are all 
of opinion that a judgment of non-ſuit muſt be entered. 
Judgment of non-ſuit (c). 


(a) 2 Bl. Rep. $27. (5) Ante, 2 vol. 141. 
e) See Athinſon v. Elliott, peſt, 7 wol. 373. and Snaith v. Gale, ib. 364. 


The KING again/t BERRY. 


HE defendant was indiCted for ſaying of a juſtice of the 
peace in the execution of his oſſice, that “ he was a broken 
* down juſtice, a perjured juſtice,” Sc. At the trial before Lord 
Kenyon at the Weſtminſter Sittings, Mr. Triquet, the juſtice, ſwore 
that the defendant ſaid © you are a broken-down juſtice, 6c. 6c.” 
ſpeaking te him and not of him. Erſkine for the defendant ob- 
jected that the words laid were not proved: but Lord Kenyon 
thought it was ſuſſicient to prove the /«b/ance of them, and 
the defendant was found guilty ; but the point was relerved 
that a judgment of acquittal ſhould be entered, in caſe the Court 
ſhould be of a different opinion. 
| Erſtine 
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1791. Erſkine now moved accordingly ; and 
w—— BULLER, J. ſaid, that, though there was a caſe in Strange in 
* ſupport of his Lordſhip's opinion, it had been ſince (a) over. 
Bzxxy. ruled, in Lord Mansield's time; and that he himſelf had known 
a varicty of non-ſuits on the ſame objection. 

Mingay, for the proſecutor, on being appealcd to by the Court, 
admitted that he had known the ſame point frequently ruled at 
the Sittings. 

Judgment for the defendant, 


(a) Fid. Avarilio v. Regers, Bull. N. P. 5. 


Saturday, The Kix again/# The Inhabitants of Epctworry, 
eb. It. 


If a ſeſſions HEN this ſettlement caſe was argued in Hilary Term, 
8 29 Geo. 3. the Court not being ſatisfied as to one fact, 
re-ſtarcd, ſent it down to the ſeſſions to be re- ſtated. The Seſſions accord. 
—.— ingly ſtated that fact, and returned the caſe here, when the order 
abandon it of ſeſſions was confirmed. And though it is ſtated ants, 
Wed, 3 vol. 354. that it was confirmed without argument, we meant 
this Court only without hearing any argument; for the counſel on both ſides 
will dif- . . 
charge his Were inſtructed and prepared to argue it: but the Court thought 
recogni-> that the additional fad ſtated by the Seſſions was deciſive, 
Zance 
for th©® & A motion was made in this term on the part of the pariſh of 
— 2 Edgeworth to diſcharge their recognizance (a) to pay coſts, on 
the amended the ground that their object ion to the order of Seſſions, as it was 
1 originally ſtated, was well ſounded; and that conſequently the 
other pariſh (Caſtleton) would not have been entitled to the coſls, 
if the Court had given judgment on that caſe. And the caſes 
of NR. v. Hitching (b) and R. v. Bray (c) where the ſame rule 
had been granted, were relied on. 

But The Court ſaid, that in thoſe caſes the parties ſuing out the 
certiorari were not held liable for the coſts, becauſe when the 
errors were corrected they abandoned the proſecution, But that 
in the preſent caſe the pariſh of Edgeworth had not abandoned 
the purſuit, after the caſe was reſtated, but had taken the chance 
of the judgment of the Court being given in their favor, when 
it came here a ſecond time; and therefore they ought to pay 
the coſts. 


S. Heywood in ſupport of the rule, Topping, contra. 
Rule diſcharg ed, 


(a) Given under 5 Geos 2. c. 19. ſ. 2. (A) Burr. S. C. 504+ (c) I. 627. 


THE END OF HILARY TERM, 
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ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Eaſter Term, 


in the Thirty-firſt Year of the Reign of Georce III. 


The Kino againſt The Inhabitants of KiNoswINFORD. 


0 an appeal againſt an order of removal of J. Leckword 
from King fwinford to Birmingham, the Seſſions quaſhed the 
order, and ſtated the following caſe : 

The pauper, being ſettled at Wakefield, in October 1775 entered 
into an agreement with V. Bullock, by which he covenanted to 
work with and ſerve Bulloct as an artificer in the art of a glaſs- 
grinder, or in any other art that Bullock ſhould think proper to 
employ him in for 7 years; that he would not at any time 
during the term work for or ſerve any other perſon ; and would 
not at any time during the term depart from or leave the work 
and ſervice aforeſaid, without the leave or licenſe of Bullock his 
executors, &c, but would continue and be in ſuch ſervice as aforeſaid 
fram 6 clock in the morning till J in the evening of each day during 
the ſaid term, including half an hour at breakfaſt and one hour at 
dinner times, (except on Sundays,) if in proper health. Bullock agreed 
to provide ſhop-room for Lockwweed ; to pay him 3s. and 6d. per 
week during the term, and to provide meat, &c. The pauper 
ſerved Bullock two years at Birmingham under this agreement, 
and lodged and boarded at Bulleck's. He occaſionally worked in 
the night-time, and often went on errands for his maſter on 
Sundays, and never worked with any body elſe during that ime, 


ner thought himſelf at liberty ſo to do. 
Leyrefler 


1791. 


Thurſday, 
— 4 


Service un- 
der a hiri 
for 1 
yeats to 
work only 
13 hours in 
the day 
(and Sure 
days ex- 
cepted) 
will not 
give a 
ſettlement. 


229 
1791. 
— — — 
The King 
aguinſt 
The Inna 
bitantz of 
Kinds 
WIN IO KV. 


Thurſday 
May 1 2th. 


A commit. 
ment on 
17G.2.c.5. 
muſt be a 
commit- 
ment in 
execution, 
and is 
tlicrefore 
had unleſs 
it be pre- 
ceded by a 
convictions 


CASES mx EASTER TERM 


Leycefler moved tor a rulc to ſhew cauſe why the order of Seſnoaz 
ſhould not be quaſhed; attempting to diſtinguiſh this caſe from 
that of R. v. Macclesfield (a), by obſerving, that in that caſe the 
Court decided that there was an exception in the contract of 
hiring, as “ the ſervice was to be only thirteen hours in the ſix 
« working days, and all the reſt of the time as well as on Sundays 
te the pauper was at his own liberty and his own maſter;” whereas 
here it did not form a part of the contract that the pauper ſhould 
be his own maſter aſter ſeven o'clock in the evening, and on 
Sundays: but on the contrary he expreſsly ſtipulated not to 
work lor any other perſon during the whole term; and it is 
ſtated in the cafe that he actually did work for his maſter oc- 
caſionally in the night-time and on Sundays, But 

The Court veiuicd to grant a rule to ſhew caule, thinking that 
it could not be ſupported. And 

Lord Kexyox, Ch. J. ſaid, that there was no real diſtinction 
between this caſe and that of R. v. Macclesfreld ; for thut the fair 
conſtruction of this agreement was that the pauper was to he his 
own maſter on Sundayt, and on other days after he had ſerved 
the thirteen hours, becauſe he had only covenanted to ferve thoſe 
hours ; and that the expreſſion of one was the excluſion of the 
other. And he added that it was eſſential in theſe caſes that the 
ſervant ſhould be under the power and coercion of the maſter 


during the whole time, 
Rule refuſed (}), 


(a) Burr. S. C. 458. (% Vid. R. v. North Nibley, fat, 5 vol. 21. J. P. 


The Kix againſt FRancis RHoDEs, 


HE defendant being brought up by habeas corpus, it ap- 
peared that he had been committed to the houſe of cor- 
rection in Middleſex under the following warrant: 
« Receive into your cuſtody the body of Francis Rhodes here- 
&« with ſent you, brought before me J. Spiller, eſq. one of his ma- 
« jeſt y's juſtices of the peace, c. by J. Arm/rong, conſtable, and 
&« charged before me the ſaid juſtice upon the oath of Mary Green 
« for being a rogue and vagabond within the intent and meaning 
« of an act entitled, Sc. [17 Ges. 2.] for that the ſaid Francs 
& Rhodes on the 25th of March laſt at, &c. did unlawfully uſe a 
te certain ſubtle craft to deceive and impoſe upon the ſaid ary 


« Green, by pretending to tell the fortune of the ſaid Mary e 
| « an 
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te and her huſband James Green, and did then and there foretell 
« events which ſhould happen to and concern her huſband Fames 
“Green, contrary to the ſtatute, Oc. him the ſaid Frances 
Rhodes therefore ſafely keep in your cuſtody until the next general 
« fans of the peace to be Holden for the ſaid county, then and there 
« tg be further dealt with according to luav; and for ſo doing, Sc.“ 

Erſtine and Garrow moved to diſcharge the defendant out 
of cuſtody ; contending, that the warrant of commitment which 
purported to be a conviction was void, inaſmuch as he was only 
charged with, but not convidted of, the offence of which he was 
accuſed, And though it was held in &. v. Broabe (a), that a 
juſtice of peace might under this act commit a vagrant in exe- 
cution in the ficlt inſtance, yet ſuch conviction mult appear upon 
the face of it to have been duly and legally made, and ſhould 
ſtate that the magiſtrate after hearing the charge and the defence 
did adjudge the party to be guilty of the offence. The commit- 
ment is alſo bad on another ground, for not having purſued the 
words of the ſtatute, in committing the defendant till the next 


lellions, or until diſcharged by due courſe of law, which the act has 


provided may be done by two magiltrates, of whom the com- 
mitting magiſtrate ſhall be one, In N. v. Hall (5) the defendant 
was diſcharged becauſe he was only committed, under this 
act, until he ſhould be diſcharged according to law; and it is an 
equally good objeclion to this commitment that it omits the latter 
branch of the clauſe, as it was to the other becauſe the prior was 
omitted. But, Secondly, If this were only to be conſidered as a 
commicment for ſafe cuſtody in order that the party ſhould be 
tried at the next ſeſſions, he is entitled to be bailed under the 
hateas corpus act. 

Bearcreſt and the Common Serjeant, cantrè, admitted that this 
could not be ſupported as a commitment in execution, becauſe 
the party was not convicted; but contended that under the ſta- 
tute there was an option in the magiſtrate either to form his own 
Judgment upon the caſe, and convict the party charged, or to 
commit him for ſafe cuſtody to the next ſeſſions that they might 
inquire into the merits, and that this was a commitment of the 
latter ſort 3 conſequently that in no event could the defendant be 
diſcharged without giving bail for his appearance at the ſeſſions. 
But they alſo ſuggeſted whether the ſtatute had not incidentally 
taken away the power of bailing the party; for the 32d ſec- 
tion directs the magiſtrate to commit him to the houſe of 
correction there 19 be kept to hard labour till the next ſeſſrons, Cc. 


(a) Ante, 2 vol. 190. (5) 3 Burr. 1636. 
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which words are equivalent to ſaying “ without bail or main. 
prize; and it alſo enables the ſeſſions to continue him in cuſtody 
for ſuch time as they ſhall ſee fit, not exceeding three months. 

Lord Kexyon, Ch. J. aſter obſerving on the incorrect man. 
ner of penning this ſtatute, ſaid, it having been admitted, and 
very properly too, that a conviction mult precede a commitment 
in execution, I think this commitment is, abſolutely void, and 
that the party cannot be called upon to give bail. Although 
the act does not fay in expreſs terms that the party accuſed muſt 
be convicted previous to his commitment, yet, conſidering the 
whole ſtatute together, that muſt be the conſtruction of it, The 
judgment of the magiſtrate is a partial puniſhment. The com- 
mitment by him is in execution of his ſentence, and not by way 
of ſafe cuſtody for a future trial. If the party accuſed be com- 
mitted for a limited time to expire before the ſeſſions, they of 
courſe can exerciſe no judgment upon it; if the commitment be 
till the next ſeſſions, they may, if they ſee fit, adjudge a further 
impriſonment, But in neither caſe is it a commitment for trial, 
This therefore being a commitment in execution, there ought to 
have been a previous conviction ; for want of which the party is 
entitled to be diſcharged. 

ASHHURST, J.—This act of parliament is ſo inaccurately 
drawn that it is extremely difficult to underſtand it. But on 
conſidering the whole together, it ſtrikes me that the magiſtrate 
may either convict the party accuſed, or commit him to priſon 
till the next ſeſſions for crial. If this were merely a commitment 
for ſafe cuſtody, I ſhould have thought the commitment good 
for that purpoſe, and conſequently that the party mult have 
given bail: but if it be conſidered as 2 commitment in execu- 
tion, it cannot be ſupported without an adjudication. Now it 
appears to me from the language of this commitment that the 
magiſtrate meant this to be a commitment in execution; for it 
ſays „ ſafely keep him in your cuſtody until the next general 
« ſeſſions, c. then and there to be further dealt with according i 
« /awv.” Therefore the juſtice intended that the defendant ſhould 
at all events be kept in priſon till the next ſeſſions, and then that 
he ſhould ſuffer ſuch ſurther impriſonment as the Seſſions ſhould 
adjudge, This then being a commitment in execution, is bad 
for want of an adjudication that the party is guilty of the crime 
with which he is charged. | 

BuLLER, J.—In the caſes of R. v. Brooke, and R. v. Aldred, 
the Court determined that a commitment under this act of par- 


liament is in execution; and I continue to hold that * 
| is 
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This ſeems clear from the option given to the committing ma- 


giſtrate as to the puniſhment to be inflicted; he is either to order 


the party to be whipped, or to commit him till the next ſeſſions, 
or for a ſhorter period: now in two of thoſe inſtances it is pro- 
perly admitted that there muſt be a conviction of the offence to 
warrant the ſentence ; and there ſeems to be no reaſon why it 
ſhould not alſo extend to the third inſtance, the Legiſlature not 
having made any diſtinction between them. And, as there might 
exiſt caſes in which an impriſonment beyond the next ſeſſions is 
neceſſary, power is given to the magiſtrate to commit the of- 
fender till the next ſeſſions, who may encreaſe the puniſhment if 
they think proper. This being the true conſtruction of the act, 
the only queſtion is, whether this warrant on the face of it be a 
good commitment in execution ; and that it is not cannot be 
doubted ; firſt, becauſe the party was not previouſly convicted; 
and ſecondly, becauſe he is only committed till the next ſeſſions, 
without adding “ or until diſcharged by due courſe of law.” 
Grose, J. -I till entertain the opinion I formerly gave in the 
caſes cited. The Legiſlature meant to give the magiſtrate juriſ- 
diction to hear and determine the complaint, and to punith the 
offender; though if impriſonment be part of the puniſhment, 
there is a limitation annexed to it, and the juſtice can only impri- 
ſon the party till the next ſeſſions, who may order a further impri- 
ſonment if they think it right. But a commitment under this a& 
is not for ſafe cuſtody only, but in execution, and after a convie- 
tion of the offence. Therefore this warrant of commitment is 
bad, becauſe it only ſtates that the party had been charged with, 
not that he had been convi2ed of, the offence imputed to him. 
Defendant diſcharged out of cuſtody (a). 


(a) In Hil. Term 37 Ces. 2. the Court quaſhed a ſimilar commitment in the ſame 
words as the preſent, which was intended as a conviction, and ordered the party, 
ene Richard Devereux Coombe, to be diſcharged. Vid. Rex v. J. Cicper, peſt, 6 wel. 50g. 


The Kine againſt G. SyMMONS. 


Rule having been obtained in the laſt Term to ſhew cauſe 
why an information in nature of a % warrants ſhould 
not be exhibited againſt the defendant, calling on him to ſhew 
his title to be mayor of Axbridge from Michaclmas 1789 to 
Michaelmas 1 799, on the afſidavits of four perſons, 
: T'rſkine and Wigley now ſhewed cauſe; and, before tley went 
into a difcuſſion of the merits, raiſed a preliminary objection, that 
the Court ought not to attend to the application of theſe perſons, 
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1791. inaſmuch as two of them were preſent at, and concurred in, the 


— — defendant's election, and another of chem voted at the elec. 
The Kixc 


hos tion of mayor the ſucceeding year, when the mode of elec. 
gain . 
G. ru tion was preciſely ſimilar to that at which the defendant was 
ens. choſen. And it was urged that as this was a joint application 
by the four, who appeared to be acting in concert together, 
Acton, the fourth perſon, was not to be diſtinguiſhed from the 
others; and then the rule, that the Court will not permit thoſe 
perſons who have acquieſced in an election to impeach it, gught 
to prevail in this inſtance. 

Gibbs, in ſupport of the rule, admitted, that the rule ſhould be 
applied to this caſe as far as it reſpected three of the perſons, hut 
contended that Acton, whoſe affidavit diſcloſed the whole ground 
on which the defendant's title was impeached, ought not to be 
affected by any acts of thoſe three perſons, merely becauſe their 
aſſidavits were filed in making the rule. That it would be high- 
ly inconvenient in many inſtances if it were ſo; becauſe, wherea 
relator found it neceſſary to apply to a town-clerk or ſome officer 
of a corporation to make an affidavit as to the conſtitution of the 
place, his application would be diſmiſſed, if ſuch officer happen- 
ed to have acquicſced in the election which was to be attacked. 
That it did not follow that a perſon was a relator, merely be- 
cauſe he was joined with the relator in making an affidavit ; for 
if it did, every ſuch perſon would be liable to the colts, in caſe 
the rule were diſcharged with coſts. But that in ſuch caſcs the 
Court diſcriminated between thoſe who were and thoſe who 
were not the relators. And that, as counſel for the rule, he 
had a right to avow that An was the relator, and that he would 
be reſponſible for the colts. 

The Court over-ruled the objection; as it did not appear tl:t 
Acdlen had concurred either in the defendant's, or in any other 
election of the ſame kind, — And, after hearing the merits, the 

Rule was made abſolute (a). 
{a) Vid. R. v. C. Peacock, fe, 684; and R. v. Cudiippy, poft, 6 wile 503. 


Tucſ!ay, ö : 
May 17th, Evans, qui tam, againſt STEVENSe 


Where the TFT 815 action was brought by the plaintiff, who ſued 28 


3 ; well for the treaſurer of the diviſion of the town and port 
alty is 
given by a of Seaford in Sue as for himſelf, to recover a penalty under the 
ſtatute to 

the treaſurer of a county, riding, or diviſion, the word diviſion docs not apply 10 _ 
diſtricts, ſuch as the Cinque Ports of Scaferd in Suſſex, but muſt be conſtrued with — 
county ard ridirg, and means ſomething analogous to them. A plea in abatement after a genera h ; 
parlande is bad. But yet the defencant muſt have judgment if the decliration cannot be fup 


. 2.3 , 1 PA , * 
ported. $9 a plea in abatement is bad if it do not give the plaintift a better Wnt, but meteh 
ine w that he has no cauſe of action at all. | 


22 Co. 
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22 Gee. 3. C. 41, for having voted at the laſt Seaford election, be- 
ing diſqualified as an excife-officer : And the declaration was filed 
in laſt Miel clue, Term, The defendant, after a general im- 
parlance to Hilary Term, pleaded in abatement © that the ſaid 
« divifion of the town and port of Seaford is not ſuch a diviſion of 
« the {aid county-of Sex, whereof or for which a treaſurer is or 
« can lawfully be appointed ;” praying that the bill may be 
quaſhed, The plaintiſf in his replication, after ſetting forth that 


S-aford is a town corporate, and has by letters patent of Charles 


the Second an excluſive juriſdiction, pleaded that Seaford did not 
beſore the making of the ſtatute 12 6%. 2. c. 29. intitled * An 
« Act for the more eaſy aſſeſſing, collecting, and levying of 
« county-rates,” contribute or pay to the ſeveral rates made for 
the county of SY, nor at any time ſince has contributed or 
paid to the ſame. To this there was a general demurrer, and 
joinder in demurrer, 

Partingto, in ſupport of the demurrer, inſiſted that, on the 
conſtruction of the 22 Geo. 3. c. 41. the action ſhould have been 
brought in the name of the treaſurer of the county at large, in- 
ſtead of the treafurer of this limited and excluſive juriſdiction; 
for the ſtatute dire cts a moicty of the penalty to be paid into the 
hands of the treaſurer of the county, riding, or diviſion, if in Anug- 
land, or to the clerk of the juſtices of the county ar fhewartry in 
Scotland, © Diviſion” means a diviſion of the county, of which 
there are ſeveral inſtances. And it is manifeſt from another part 
of this ſtatutꝭ that the Legiſlature meant by diviſon in this place 
ſomething more than a ſmall diſtrict like Seaferd ; for in a prior 
part of the clauſe, they uſed the words“ county, f ewartry, city, 
„ borough, or Cinque Port,“ but in this place only “ county, 
« riding, or diviſion.“ There is alſo a legiſlative recognition of 
this conſtruction of the word © diviſion” in another act of par- 
lament, 8 & g . 3. c. 30. /. 6. which gives an appeal againſt 
orders of removal to the next ſeſſions of the peace ſor the county, 
diviſion, and riding; for that makes an expreſs exception of the 
liberty of St. A/bans. And the conſtruction of this ſtatute has al- 
ways been that the appeal mult be to the ſeſſions for the county 
or general diviſions of that county, and not for any excluſive juriſ- 
diction within that county, Where the Legiſlature intended to 
give an appeal to the ſeſſions held for a ſmaller diſtrict, which they | 
did in the 17 Ges. 2. c. 38. ,. 4. againſt poor- rates, they uſed the 
words county, riding, diviſion, corporation, or franchiſe.” But 
in this ſtatute the words 6 corporation or franchiſe” are omit- 
ted; from whercce it is fair to infer that the Legiſlature meant 
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only the county diviſions. Policy alſo requires that © diviſion" 
in this act of parliament ſhould receive that conſtruction ; be. 
cauſe the juſtices at the ſeſſions for ſuch county, riding, or di. 
viſion, are to have the diſtribution of the forfeitures : and there 
is a greater probability that that diſtribution will be beſt made 
by the juſtiees of the county, who are not connected with the 
local prejudices and animoſitics of the ſmall diſtrict where the 
offence is committed, than by the juſtices of ſuch diſtrict, who 
enter into all the election-diſputes, and may be intereſted in 
diſtributing the penalties. 

Palmer, contra. The defendant's counſel has confined him. 
ſelf to one head of argument; but he is not entitled to the judg- 
ment of the Court, -unleſs he can alſo prevail on another head, 
and fhew that Seaford cannot appoint a treaſurer. Now it clearly 
appears from the 12 Geo. 2. c. 29. that it may. That ad 
enables juſtices to make county-rates “ within the reſpective 
© limits of their commiſſions,“ which means “ the limits of their 
1 reſpeCtive authorities.” Power is thereby given to county and 
corporate juſtices to grant warrants of diſtreſs. And the fixth 
ſection enacts, that the money ſhall be paid into the hands of 
ſuch perſon, being reſident in any ſuch county, riding, diviſion, 
city, liberty, or place, where the rates are made, as the juſtices 
ſhall appoint to be treaſurer, The ſame expreſſion occurs in the 
eighth ſection; which alſo direQts the vouchers to be depoſited 
in the hands of the clerk of the peace for the county, or with the 
town-clerk, &c. of any city, town-corporate, or liberty, If then 
Seaford can appoint a treaſurer, the plea in abatement is ſalſified, 
and the plaintiff is entitled to recover. But the ground on 
which the defendant's argument reſts cannot be ſupported; for 
the Legiſlature intended to give the penalty to that community 
in which the offence was committed. There are ſeveral ſtatutes 
in which the word “ diviſion"! means a ſmall diſtrict, having ex- 
cluſive juriſdiction, and is not confined to the larger diviſions of 
the county; one of which is the act regulating the licenſing of 
zle-bouſes. In the ſtatute cited, 8 & g' I. 3. it was abſolutely 
neceſſary to put a different conſtruction on e diviſion ;” for 
there it was introduced between “ county and riding ;” there the 
rule noſcitur d fociis applied, and diviſion excluded all diſtticts 


' ſmaller than county-diviſions. 


Partington in reply was ſtopped by the Court. 
Lord KENTOoN, Ch. J.— It is not on account of the ſtrength 
of the defendant's plea that our judgment will be given in his 


favor, but on account of the weakneſs of the plaintiff's declara- 
tion; 
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tion; for the plea cannot be ſupported, inaſmuch as it is a plea 
in abatement after a general imparlance, 

This action is brought on the ſtatute 22 Geo. 3. c. 41. , 1. 
which, after creating the forfeiture, direCts that one moiety of 
the penalty ſhall be paid into the hands of the treaſurer of the 
county, riding, or diviſion within which the offence is commit- 
ted. Now the rule, neſcitur 2 ſociit, may fairly be retorted on 
the plaintiff's counſel ; for the word “ diviſion” in this act 
{tands with county and riding, and therefore muſt mean ſome- 
thing analogous to them. And the word divi/on applies to the 
county of Lincoln, in the ſame manner that riding does to the 
county of York. This interpretation of the word is further 
proved by the diſtribution of the penalties in Scotland, one moiety 
of which the act directs ſhall be applied to ſuch purpoſes as the 
juſtices at the ſeſſions for the county, ſtewartry, riding, or divi- 
ſon, ſhall think fit ; ſtewartry in that country being equivalent 
to county. And if the Legiſlature had intended that the pe- 
nalties ſhould be paid to the treaſurers of ſmaller diſtricts than 
counties, ridings, or diviſions, they would have inſerted in that 
part of the act the ſame words which are uſed in a preceding 
part, county, ſtewartry, city, borough, or cinque port. 

ASHHURST, J. was not in court when this caſe was argued, 

BuLL.cm, J. The plea in abatement is bad on ſeveral grounds; 
it has no one property eſſential to the conſtitution of ſuch a plea. 
In the firſt place, the objection mentioned by my Lord is 
deciſive, that it is after a general imparlance. In the next place, 
the ſubſtance of it is bad; becauſe it does not give the plaintiff 
a better writ, but tends to ſhew that he can maintain no action. 
In Frederick v. Lookup, in error (a), which was a qui tam action 
on the gaming act, 9 Ann. c. 14. . 2. brought by the defendant 
in error who ſued for himſelf as well as for the poor of the pariſh 
of St. Paul Covent Garden, one objection was, that it did not ap- 
pear that the offence was committed in that pariſh ; for if it, were 
not, it was admitted to be a clear objection either in arreſt of 
judgment or on a writ of error. Then if this plea be bad, the 
next queſtion is, whether the declaration can be ſupported ; and 
Tam clearly of opinion that it cannot ſor the reaſons given by 
the Chief Juſtice, Where the word “ diviſion” has a certain 
known ſenſe, with reference to the ſame matter as ceunty, it 
muſt receive that conſtruction. 

GRose, J. of the ſame opinion. 

Palmer then applied for leave to amend: but 


(a) 4 Burr. 2018. 
Q 2 Buri rn, 
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1791. Buren, J. ſaid, there was no inſtance in which the Court had 
gien leave to amend as to the parties to the ſuit in a qui tam ation 
—.— aſter a demurrer. And 
FE. ago T he Court ſaid, that as It appeared on the record that the plain. 
tiff could not maintain his action, they mult give judgment for 
the defendant, though his plea were bad. 


Judgment for the defendant (a), 


(a) Vid. S. C. 7, 459; and R. v. Myers, poft, 6 wil. 257, 


— . ——ä — 
Tueſday HoLLaNnD gi tam againſt BOTHMAR, 
May 15th. ” 
Aae ANE on a former day obtained a rule to ſhew cauſe why 
0 hold to » 4 9 1 , oy p » yo 
— the defendant ſhou}d not be diſcharged out of cuſtody, on 


nalties tor- a defect in the athdavit on which he had been hc!d to bail. 
due, This was an action on the lottery act G . 

wnlewſul is was 10 C lottery act, 22 Ce. 3. c. 47. to re- 
inſurances cover ſeveral penalties for inſuring ſeveral tickets to different 


may include : s 
ſeveral of- perſons ; and the aſhidavit alleged that the defendant had pro- 
1 miſed and agreed to pay to thoſe ſeveral perſons divers ſums of 
1 money on certain events and contingencies relating or applicable 
ant received to the drawing of certain tickets or numbers, c. without add- 
1 ing that he defendant had taken and received any money in cep | 
makirg the deration of ſuch promiſes ; which, it was ſaid, was fatal, and ſo far 
inſurances. d iſfered from the cafe of I atſon v. Shaw (a). 
Baldwin now ſhewed cauſe; and obſerved, that by the words 
of the ſtatute (5) the defendant incurred the penalties by inſuring, 
even thouzh he received no premium; for it ſays, © Or under 
« any pretence, Oc. promiſe or agree to pay any ſum, Es. 
&« quhether auith or without confideration, on any event or contin» 
ce gency relative or applicable to the drawing of any ſuch ticket.” 
Lane, in ſupport of the rule, ſuggeſted a doubt whether the 
words © with or without conſideration”? extended to this caſe 
and argued that as the defendant's promiſe without having re- 
| ceived any conſideration was nudum paftum, and if the ſubject of 
g the contract had cven been a legal one could not have been en- 
forced by either party, the Legiſlature could never intend to {ub- 
ject to the penalties of the act a party who had in fact received 
| no benefit, and who could not compel the performance of the 
| agreement. But even if this were within the act, he doubted 
| whether another objeQion did not preſent itſelf on the face of 
| the afhdavit; as it included ſeparate offences by inſuring with 


| | ſeveral perſons. But 


— 


. _ — 
— —— — ——— 


— W . 
Pro * 


* 
a 3 


— — — ＋— = 
n 


ET 


=_ " — 
— ů — 


— 


—— - — —— >. + mn 
oo © Sw ans P—_— 


. - — 
— 


r A A. af 


» wy 


(a) Aatez 2 wil, 654. (5) Sect. 13. 
Tie 


tx Tur TIR rr- FIRST YraR or GEORGE III. 


The Ceurt thought that there was no foundation for either of 
the objections. That the firſt was anſwered by the poſitive words 
of the ſtatute. And that, as to the latter, ſeveral penalties for 
offences of a ſimilar nature may be recovered in one action, as 
in the inflance of bribery, where the defendant is frequently 
charged in the ſame declaration with briving different perſons. 
| Rule diſcharged (a). 


(2) Hd. R. King g. t. v. Cole, f, 6 vel. 640. 


E 
Arklixsox, Adminiſtratrix, againſs Ba RER. 


HIS was an action of detinue to recover certain indentures 

of bargain and ſale and releaſe, and a certain memorandum 
in writing. The declaration alleged that T. Fofter, being ſeiſed 
for his own life of a certain freehold eſtate, conveyed it by leaſe 
and releaſe to H. 1//il/iems, his heirs and aſſigns, That Williams 
by a memorandum in writing, and ſigned by him according to 
the form of the ſtatute, acknowledged the confideration-money 
in the above conveyance to be the proper money of V. Atkinſon, 
the plaintiff's inteſtate, and that the name of illiams was made 
uſe of in the conveyance in truſt for V. Atkinſon, his heirs, exe- 
cutort, adminiftraters, and aſſigns, That Williams delivered the 
deeds and the memorandum to V. 4!kinſon, who thereby be- 
came poſſeſſed of them, and who afterwards died inteſtate; on 
which adminiſtration was granted to the plaintiff, who thereby 
became lawfully poſſeſſed of the deeds, Sc. and, being fo 
poſſeſſed, afterwards loſt them; and that they came into the 
poſſeſſion of the defendant, who is the heir at law of V. Atkinſon, 
and who ſtill detains them, To this declaration there was a 
general demurrer, and, joinder, 

Fobnſon, in ſupport of the demurrer, inſiſted, that the plaintiff 
was not entitled to the deeds, the defendant being a ſpecial oc- 
cupant of the eſtate. Prior to the ſtatute 29 Car. 2. c. 3. Every 
eſtate pour auter vie, of which there was no ſpecial occupant 
marked out by the grant, belonged to the perfon who firſt took 
poſſeſſion of it. But this being found inconvenient, that ſtatute 
was paſſed to remedy it; and it (a) enables the proprietor to 
deviſe it, and enacts, that if no deviſe be made, it ſhall be charge- 
able in the hands of the heir, if it come to him by caſon of a 
Ipecial occupancy, as aſſets by deſcent, as in caſe of lands in fee- 


(2) Se ct 12. 


Q 3 ſimple; 
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ſimple; and in caſe there be no ſpecial occupant, it ſhall go to 
the executors or adminiſtrators, and be aſſets in their hands. 
As doubts aroſe to whom the ſurplus of ſuch eſtates ſhould go 
after paying the inteſtate's debts, when they were not deviſed, 
the 14 Geo. 2. c. 20. , g. enacted, that ſuch eſtates pour autey 
vie, in caſe there be no ſpecial occupant thereof, of which no de- 
viſe has been made by virtue of the 29 Car. 2. ſhould be diſtri. 
buted as perſonalty. Now thoſe ſtatutes only apply to the caſcs 
of a vacant poſſeſſion ; but here there was a ſpecial occupant, 
namely the heir of V. Atkinſon. If it be contended that the ad- 
miniſtratrix of V. Atkin/5n may take this as a ſpecial occupant, 
and 2 Fern. 719. 3 At. 466. and Carth. 376. be cited; it 
may be anſwered that the plaintiff as the adminiſtratrix might: 
have taken if it had not been limited to Atkinſor?s heirs, But it 
never has been held in a caſe where a freehold is limited to a 
man, his heirs, executors, and adminiſtrators, that the latter can 
take to the excluſion of the heirs. 

Gardiner, contra, contended, that the defendant was not en- 
titled to retain theſe deeds; iſt, becauſe he claims only under 
the declaration of truſt, of which this Court will not take notice, 
Doe d. Gibbons v. Pott (a), it not being the caſe of a clear truſt; 
or, 2dly, becauſe the eſtate veſted in the adminiſtratrix, in favor 
of the creditors at large, and not in the heir at law, the limita. 
tion to the adminiſtrators being repugnant to that to the heirs, 
That though the heir at law is entitled to favor in preference to 
a deviſee, yet he is not favored under the ſtatute of frauds, 2 40. 
15 1. And that if this eſtate veſted in the heir, it would only be 
liable to ſpecialty debrs, whereas if the adminiſtratrix were en- 
titled, ſhe would hold it for all the creditors of the inteſtate, 

Lord KENTox, Ch. J.— The law on this ſubject has been 
truly ſtated by the defendant's counſel. If an eſtate pour atiter 


wie be limited to a man, his heirs and aſſigns, and if it be not de- 


viſed, it goes to the heir under the ſtatute of frauds, and is liable 
to the ſame debts as a fee-ſimple is. Where it is granted to a 
perſon, his executors, adminiſtrators, and aſſigns, the executors 
take it ſubject to the ſame debts as perſonalty of any other de- 
ſcription is; and by the 14 Ges. 2. it is diſtributable. Now in 
this caſe, before the plaintiff can recover the deeds in queſtion, 
ſhe muſt ſhew a title to the eſtate in reſpect of which ſhe claims 
the deeds : but ſhe objects to the defendant's retaining them, be- 
cauſe his title, if any, is only equitable, 1 cannot be enquired 


(* Doug. 69 3. 
into 
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Into in a court of law. Now this court either has or has not a 
right to enquire in whom the equitable title is veſted ; and in 
either way of conſidering the queſtion, there muſt be judgment 
againſt the plaintiff. If it be ſo doubtful a point that we can- 
not decide it in a court of law, the plaintiff muſt ſeck redreſs in 
equity, becauſe the right to theſe documents mult follow the 
title to the eſtate, And if we can examine into the title, the de- 
fendant, who is the heir at law of the tenant pour auter vie, muſt 
have judgment. The eſtate in queſtion was conveyed to ile 
liams, his heirs and aſſigns; and it appears by the deed of truſt, 
which, as being a declaration in writing, is valid by the ſtatute 
of frauds, that Williams held the eſtate in truſt for Atkinſon, his 
heirs, executors, adminiſtrators, and aſſigns. The firſt limita- 
tion is to the heirs, and in the ordinary courſe of this ſpecies of 
property it goes to the heir at law, becauſe it is a real eſtate, 
Then it is urged that we ought to exclude the heir, in order 
to let in a more numerous claſs of creditors. But, however con- 
yenient it might be if ſuch were the law, when we are deciding 
according to law, we muſt take care not to infringe one of its 
firſt rules. And here the heir at law is entitled to the eſtate as 
a ſpecial occupant, and has conſequently a right to detain the 
poſſeſſion of thoſe documents which belong to the eſtate. 
Per Curiam, Judgment for the defendant (a). 


(a) Vid. Doe d. Blake v. Luxton, peſt, 6 vol. 289. 


— —  — ——  — —ü e 
Pearce and Another gainſt TAYLOR. 


[JPON an application for the diſcharge of an inſolvent debtor 

out of cuſtody under the lords” act (g), it appeared that he 
had been charged in execution on the 16th O#zber 1789; that 
in Michaelmas Term following, he had given the proper notice 
to the plaintiffs required by the above-mentioned aCt preparatory 
to his diſcharge; but having employed an agent to purſue the 
ſubſequent ſteps neceſſary to entitle himſelf to take advantage 
of the act, which the agent had failed to do, he had been in 
conſequence remanded. In Michaelmas Term 1790 he made a 
ſimilar application to the Court, by virtue of the 26 Ges. 3. c. 44. 
which extends the proviſions of the former ſtatute ; and having 


then complied with the requiſitions of the act, the only queſ- 
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tion (a) was, whether under the 5th ſection of the 26 Geo, 3. 


the priſoner could make oath that he had neglected to take ad- 


Prarce 
aran/t 
oO — 


vantage of the former ſtatute from ignorance or miſlale. That 


Terres. ſeflion enacts, „ that where any debtor as aforeſaid ſhall have 


ce neglected to take the benefit of the ſaid act within the time 
&« limited by the ſaid act, and ſhall have remained in priſon 
„„ by the ſpace of one year (5), and ſhall make it appear to the 
„ court out of which ſuch execution iflued that ſuch negle& 
& arole from ignorance er miſ/ake, ſuch debtor ſhall then be en— 
cc titled to take the benefit of the ſaid act, as if he had taken 
„ the ſame within the time by the 1aid act ſo limited as afore- 
6& ſaid.” | 

Baldwin, for the plaintiffs, contended, that the priſoner could 
not take the neceſſary oath, becauſe it maniſeſtly appezred that 
he had not neglected to get diſcharged from his ow ignorance 
or miſtake, but through the miſconduct of the agent whom he 
employed. And if the ignorance or miſconduct of third perſons 
were ſuſſicient to enable the priſoner to take the benefit of the 
act, it would be opening a great door to fraud. 

Garrow, for the priſoner, ſaid, that the conſtruction con- 
tended for would reſtrain both the words and meaning of the 
ſtatute; for it would be confining theſe applications to caſcs 
where the neglect had ariſcn from a man's own ignorance or 
miſtake z whereas a perlon in cuſtody muſt act through the 
intervention of others; and thereſore it is moſt probable that the 
Legiſlature meant to give relief in caſes where the ſirſt appli- 
cation failed from the ignorance or miſtake of the agent as well 
as from the priſoner's own ignorance or miſtake, | 

Lord KEN TOR, Ch. ]J.—Lven if the neglect aroſe from the 
miſconduct, and not merely from the ignorance or miſtake, of a 
third perſon, I ſhould think that as to the party himſelf it was 
fairly referable to the words and meaning of the act; as to him 
it may be called ignorance or miſtake, if he fairly meant to do 
what the law required of him. 

ASHHURST, J.— The wording of the act in this manner was 
with a view to prevent a defendant taking advantage of any wil- 
ful neglect or miſconduct of his own, 


(a) Another queſtion was at firſt made, whether it were neceſſary for a priſoner 
in order to entitle himſelf to be diſcharged under the 26 Geo. 2. C. 44 to apply 
within the firſt term after the expiration of a year's impriſonment, which aroſe om 
a miſapprchenſion of the ſact; and therilore when tiiat Was explained the Court de- 
clined giving any opinion upon it, 

(b) Vide note (a) ſup. 

; 5 | DULLER, 
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Bur.1eR, J.—Even if the neglect were wilſul on the part of 
the agent employed, yet if the defendant were not privy to it, 
but did every thing in his power to comply with the requiſitions 
of the act, it is as to him imputable to miſtake. 

Grosr, J.— The words © ignorance or miſtake” are uſed in 
this act of parliament in contradiſtinAion to“ fraud and de- 

*, I 


(« Cc 1e. 


Ordered that the priſoner be brought up (a). 


(a) Vid. Vaughan v. Darnell, poſt, 367. 


The Kino again The Maſter and Fellows of SAINT 
CATHERINE's-HALL, CAMBRIDGE, 


A Rule was granted in the laſt Term calling upon the de- 

ſendants to ſhew cauſe why a mandamus ſhould not iſſue, 
commanding them to declare the fellowſhip of the Rev. Zo/bua 
IVo:d vacant, and to proceed to the election of another fellow. 
The college was founded and endowed by Doctor IF eodelarke, 
who gave certain ſtatutes z and the foundation, which conſiſted 
of a maſter and fellows, was confirmed and incorporated by let- 
ters patent of the 15th of Ed. 4th. Mr. 1/24, a fellow of this 
college, was about two years ago inducted to the vicarage of 
Madingley in the county of Cambridge, ſituated at the diſtance 
of three miles and an half from the Univerſity ; the acceptance 


of which living, it having the cure of ſouls, and being of the f 


value of aboye ten marks (a) a year in the king's books, it was 
contended, vacated his fellowſhip. 

In 1549 Edward the 6th ſent down by commiſſion ſeveral viſi- 
tors to Cambridge to alter and reform the ſtatutes of many of the 
colleges in the Univerſity, and (among{t others) of this college. 
And the defendants depoſed that ever ſince that time (except 
for a ſhort period in the reign of Queen Mary as to ſome part) 
the college has been governed by the ſtatutes, as reviſed and 
altered by thoſe viſitors. Every fellow on his election ſwears that 
he will obſerve the ſtatutes, The ſtatutes, with the uſage there- 
on, were ſet forth in the aſſidavits. A letter miſſhive was alſo 
ſtated from Charles 2d. to the college in 1664, whereby his 
majeſty granted his royal diſpenſation to Brumning, one of the 
fellows, to hold a living of upwards of tea marks in the king's 
books with his fellowſhip, which he did accordingly, And an- 


(a) The living was 501, a year and upwards» 
| other 
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1791. other inſtance of the ſame ſort in the ſame reigh was adverted 
to and admitted, which latter was not ſtated in the affidavits, 


The K 
rs oh It appeared further that no viſitor had been appointed by 
—— Modelarte the founder, and that his heirs were extinct. 
— Ca- "Two queſtions were principally made in the argument, iſt, 
HERINE'S 


Hart, as to the juriſdiction of the court of King's Bench; 2dly, as to 
the conſtruction of the ſtatutes. And the uſage which was ſtated 
at length in the affidavits was relied on by the defendants; in 
the firſt inſtance to ſhew that the king had in fa acted as 
viſitor of this college, which the court would attribute to a rights 
full power; in the ſecond, the uſage was relied on as interpreta- 
tive of the ſtatutes. But, as the Court gave judgment on the 
general ground of their want of juriſdiction, the right having 
devolved on the king, to be exerciſed by his chancellor in 
default of heirs of the founder, and ſaid nothing upon the 
point of conſtruction; the ſtatutes themſelves and the whole 
of the facts and argument relating to the conſtruction of the 
ſtatutes are therefore omitted. 

Erſkine, Law, and Graham, ſhewed cauſe againſt the rule; con- 
tending, 1ſt, That in default of heirs of the original founder the 
right of viſitation devolved on the king, who viſited by his 
chancellor, or by ſpecial commiſſioners appointed under the 
great ſeal; and conſequently that this Court ought not to take 
cognizance of the queſtion, It is clear that where the king is 
founder of an eleemoſynary lay corporation; or where the king 
and aprivate perſon are joint founders; or where a private perſon 
endows a royal foundation without ſpecially appointing a par- 
ticular viſitor ; in all theſe caſes the king is viſitor, and viſits by 
his chancellor. 1 1». 96. F. N. B. 42. 2 Inft. 68, 2 P. Wm, 
326. Eden v. Filer. The devolution on the crown does not 
change the nature of the inſtitution ; it {till continues eleemoly- 
nary and not civil, The principle holds univerſally, that 
wherever the king has a right of viſiting, by whatſoever title 
it accrues to him, ſuch right muſt be exerciſed through the 
medium of his chancellor; and no inſtance can be ſhewn of this 
Court having viſited e nomine any foundation in right of the 
king. The power of viſiting ariſes by the common, and not by 
the canon, law: and that power is incident to the founder and 
his heirs, unleſs he delegate it to another (a). It is perſonal in its 
nature, and is ſo exerciſed by the founder and his heirs ; and 

(a) Lord Holt's argument in Phillips v. Bury, arte, 2 vol. 352; and Biſhop Killing 


Beets argument in Dom. Prec, in the ſame cafe, 1 Burn. Ecc. Law, tit. College. 
| 6 chere fore 
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therefore if it devolve at all upon the king, it muſt devolye upon 
him, ſuch as it was before, in his perſonal capacity, to be exer- 
ciſed accordingly in the ſame manner as if he had been the 
original ſounder, otherwiſe a different power wotld deyolve than 
that which exiſted before, It ſeems neceſſary for the preſerva- 
tion of order and tranquillity in ſuch ſeminaries of learning that 
the viſitatorial power ſhould not be extinguiſhed in default of 
the founder's heirs : and therefore upon the ſame principle that 
the common law annexes ſuch a power to his heirs without any 
ſpecial deſignation ,of the founder himſelf, upon default of his 
heirs the power muſt devolve upon the king as the general heir 
where none other is to be found. In Phillips againſt Bury (a), 
Lord Halt ſays, © a viſitor is of neceſlity created by the law.” 
And the proviſions of the 25 Hen. 8. c. 21. /. 20. are in confor- 
mity to this principle; which enables the king by commiſhon 
under the great ſeal to viſit all monaſteries, colleges, hoſpitals, pri- 
cries, houſes and places religious exempt. The ſirſt inſtance of any 
application to this Court in theſe matters was in the time of Crom- 
well (5): and that was in the caſe of one Hern referred to in Dr. 
IWithringten's caſe, 1 Keb. 234. Hern then obtained a mandamus 
to reſtore him to a place in the Univerſity ; but the reaſon given 
was, becauſe there was then no ſpecial viſitor; for the archbiſhop 
of Canterbury was local viſitor, and the ſee was then vacant. And 
in the year 1655 in the caſe of the Protefor againſt Craford (c), a 
mandamus to the maſter and fellows of Gonville and Caius college to 
reſtore the defendant to an uſher's place of a free-ſchool in Cam- 
bridge, of which as viſitors they had deprived him, was denied. 
And an application of a ſimilar nature was refuſed in Doctor 
Witkrington's caſe (d), 13 & 14 Car. 2. becauſe there was a viſitor, 
The next was Patrick's caſe, 16 & 17 Car. 2. (e), where, upon an 
application for a mandamus to the ſenior fellow of Queen's college, 
Cambridge, to admit Patrick to be preſident thereof, the queſtions 
were, who ſhould be viſitor, and whether a mandamus lay where 
there was a viſitor. Norton and Keeling were for granting a 
writ, but Twoy/den and I/yndham, contra, on the ground that 
there was a viſitor, Now in that caſe it was agreed on both ſides, 
as well by Raymond who argued for Doctor Patrick, as by Finch 
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Golicitor General, who was of counſel with the college, that if 


{a) Ante, 2 wal. 352. 
(5) Referred to by Stilling fleet in his argument lic. ubi ſupra, 
{c) Sy. 457. 
% 1 Keb. 2. 50, 61. 68. 79. 13t. 150. 234-458. f Lev. 23. & $4. 71. S. c. 
(en Sir T. Ray. non. and 1 Lev. bye 
there 
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1791, there were no viſitor ſpecially appointed, then in common reaſon vi 
and according to the rule of law, ne deficeret juſlitia, the king ſe 
8 was viſitor, In Doctor Bentley's caſe (a) indeed a peremptory o 
The Maſter mandamus was awarded to reſtore him to his academical de. be 
.— 47 pg grees; but that was becauſe he had been degraded without wh 
rursixz's having been heard in his own defence, And it was there ad- N 
. mitted (b) by Mr. Reeve, who argued for Doctor Bentley, that I 
if the Univerſity had returned that the king was their viſitor, N 
as they might have done, it would have put an end to the dif. 25 
pute. But the opinion of Lord Holt in 12 Mad. 232. is deciſive, ſo 
wherein, upon an application for a mandamus to a college in er 
Oxford, aſter obſerving that it was a lay corporation, and that the b) 
viſitation belonged then to the founder and his hcirs, he ſays, = 
&« and if he die without heirs, I take it the viſitation ſhall go fo 
cc to the king; of which Jide 5 Ed. 4. (c) Simon de Mor.ford's caſe: (0 
& and this is my private opinion.” The caſe which perhaps will b. 
be principally relied on by the other fide is The King v. The Biſhy > 
of Chefter (d), where a mandamus was granted to the biſhop, as 1 
warden of Mancheſter Co lege, to admit a chaplain, upon the ” 
ground that the biſhop being viſitor of this college, which was M 
of royal foundation, and having been alſy appointed warden, N 
could not viſit himſelf, and conſequently the viſitatorial power was t 
ſuſpended, and the remedy was in this Court to prevent a failure t 
of juſtice, It is true indeed that the Court there held that the 6 
viſitatorial power could not reſult back to the king: but the f 
reaſon of that caſe was that there was a viſitor in being, and v 
therefore the power could not devolve on the king in default of T 
a viſitor; but in as much as from the particular circumſtances k 
of the caſe he could not exerciſe his functions as viſitor, the 1 
general ſuperintending power of this Court was obliged to be | 
exerciſed. That cafe therefore differs widely from the preſent; 
for here, as the founder's heirs are extinct, the king as general \ 
repreſentative ſtands in their place; and as he is capable of ex- | 

erciſing the viſitatorial power in it's full force, the neceſſity of 
this Court's interference does not now exiſt as it did in the caſe 


of Mancheſter College. But even there it was found neceſſary to 
guard againſt the inconvenience of extending the exerciſe of the 
viſitatorial power by this court further than that caſe went; 
for by the 2 Geo. 2. c. 29. aſter ſtating that doubts had ariſen 
whether the king could viſit the ſaid collegiate church during 
the ſuſpenſion of the biſhop of Che/%er's power, the power of 


(a) 2 Ld. Ray. 1334. 10 Geo. 1. 1 Stra. 557. S. C. (6) 2 Ld. Roy. 1338. 
(c) 5 Ed. 4. 123. Long. Vint. (4) 2 Stra. 797. 


viſiting 
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viſiting the ſame is veſted in the crown: and then by the 3d 
ſeclion it is ſpecially enacted, that if any diſpute ſhould ariſe 
concerning the election or admiſſion of any of the preſent mem- 
bers of the college, by reaſon of their not having been elected 
or admitted within the time limited by the charter, the ſame 
ſuould be determined by the courſe of the common law, Ec. 
The recital in the. ſtatute throws conſiderable doubt upon that 
caſe, Another caſe, that of Rex v. Gregory, E. 12 Ges. 3 B. R. (a), 
may be mentioned for a dictum of Lord Manfſſeld to the 
following effect; that, where the right of viſitation came to the 
crown in default of heirs of the founder, the king would viſit 
by his common law courts. But it 1s to be obſcrved that that 
was not the point in queſtion before him, but whether an in- 
formation in nature of a quo warrants would lie againſt a fellow, 
to ſhew by what authority he claimed to be ſuch : and pro- 
bably 1t was thrown out in argument without much conſider- 
ation of the queſtion. At all events if there be authorities on 
either ſide, and the queſtion has never been ſolemnly determin- 
ed, it imports the court ſeriouſly to weigh the inconveniences 
which are likely to reſult from determining that this Court can 
viſit foundations of this ſort. For if they can viſit in one inſtance, 
there will be the ſame reaſon for viſiting in all. And beſides 
that in many inſtances which are the ſubject matter of viſita- 
torial contro! the Court will find great difficulty in adapting it's 
ſunction to the caſes which may ariſe, the very foundation of the 
viſtatorial power, which is a general diſcretion, is totally repug- 
nant to the conſtitution of this Court, which is governed by 
known and eſtabliſhed rules of law. And all the miſchiefs of 
itigation and vexation, againſt which the viſitatorial power was 
intended to be a guard, will thereby be introduced. Independently 
however of the general principle of law by which the right of 
viſtation devolves on the king in default of heirs of the founder, 
it appears in point of fact that: the king is viſitor of this college: 
for there was a viſitation by commiſſioners ia Ed. 6th's time; 
and the diſpenſatory letters ſent to members of this college by 
Charles 2. are referable to the ſame power. For at this diſ- 
tance of time the Court will rather refer theſe acts of the crown 
to a rightful than to a wrongful arbitrary authority. And 
it may therefore be preſumed that the crown was appointed 
viſitor by the ſpecial deſignation of the founder by ſome ancient 


(a) Vide poſt, 240. n. (a). . 
inſtru- 
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inſtrument now loſt. And this argument is warranted by the 
caſe [mentioned in Saint John's College againſt Teddington (a)] 
of Doctor Martin v. The Archbiſhop of Canterbury as viſitor of 
Merton College, Oxford, Tr. 11 & 12 Geo. 2. It was the caſe of 
a private fellow. It was contended by Doctor Martin that the 
biſhop of Wincheſter was viſitor : the other ſide ſhewed that the 
archbiſhop had exerciſed this power, but the biſhop of Wincheſter 
never had. And it was faid that as the caſe was doubtful a pro. 
hibition was proper: but per Curiam, * though long uſage will 
« not give a right, yet it is ſtrong evidence of it;“ and a prohi. 
bition was denied. | 

Fearcroft, Le Blanc, Serj. and Yorke, contra, admitted that 
where the king was viſitor in right of a royal foundation, or 
by ſpecial deſignation, the power was to be exerciſed through 
the medium of his chancellor, and not by this Court, and that 
where there was any viſitor this Court would not interfere in 
matters of viſitatorial appeal; but contended, that none of the 
authorities cited in ſupport of thoſe poſitions affected this caſe, 
where in default of heirs of the founder there was no viſitor, 
On the contrary it has been ſolemnly determined that where 
there is no viſitor, or the viſitatorial power is ſuſpended, the 
remedy is by application to this Court for a manuamus. It is not 
pretended that the viſitatorial power comes to the crown in de. 
fault of heirs of the founder by cheat. The right of viſitation 
ariſes from the endowment of the foundation, in order to ſuper- 
intend the proper application of the founder's bounty. 'The 
term eſcheat is applicable only to tenure ;z ſo long thereſore as 
the land remains to the original purpoſes ; the viſitatorial power 
which ariſes in reſpect thereof cannot be ſaid to eſcheat. In 
order to maintain a colour of argument for contending that this 
right veſts, perſonally in the king in default of the founder“ 
heirs, the other fide are driven to have recourſe to the term dew 
lation, which is taken from the civil law, and is a ſource of ac- 
quiring rights or property unknown to our laws, The argument, 
if it has any foundation, muſt go the whole length of ſhewing 
that there muſt of neceſſity be a ſpecial vifitor of every inſtitution 
of this nature; in which caſe it would neceflarily follow that this 
Court have done wrong in every fuch inſtance where they have 
interfered by zzandamus. For the ſame anſwer might have been 
given to cvery application, on the deſect of viſitatorial jutiſdie- 


fa) 1 Furr, 153. But the caſe adverted to is taken from a note in 1 Bur Ee. 
Law, tt. College. | | 
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tion, that where no other ſpecial viſitor was empowered to 1791. 
act, the viſitatorial power devolves on the king perfonally, to be 
exerciſed through the medium of his great ſeal, Such a notion * 7” 
of viſitatorial power is entirely new, and inconſiſtent with it's The Maſter 
origin, which ariſes from the private act of the founder himſelf, RO 
and ſubject to be moulded by him in whatever manner he pleaſes; 7 "Fa 
which could not be if it were a mere creature of law. Whereas ; 
the power of this Court to interfere in ſuch caſes as the preſent, 

where there is no vilitor, or his power is ſuſpended, has been 

Jong eſtabliſhed, and ariſes from the general ſuperintendant au- 

thority which it exerciſes over all corporations, where other 
juriſdictions are deficient, to prevent a failure of juſtice. And 

no greater diſſiculties are likely to ariſe in theſe than in other 

ſpecies of lay corporations, which are alike governed by the 

general law of the land and their own peculiar charters or 

ſtatutes. The only ground of application can be to enforce the 

obſervance of their inſtitutions, which this Court are juſt as 

well competent to do as any other tribunal. This as well as all 

other colleges is incorporated by charter, from whence the king 

is called Fundator incipiens (a), but that is by virtue of his 

political and not of his perſonal character. The viſitatorial power 

ſprings from the Fundator perficiens or endower, and is altogether 

ſubject to his control. The only power therefore that can re- 

ſult to the crown is that which flowed from its political capa- 

city; and ſuch power muſt be exerciſed by this Court. Nor is 

there any inſtance of interference by the court of chancery 

where there was no viſitor. And all the caſes wherein that 

Court have interfered on the ground of the king's being viſitor 

are where the college was of royal foundation. The caſe of 

The King v. Biſhop of Cheſter (b), where the Court interfered by 

mandamus, was much ſtronger than the preſent ; For that was 

a caſe of a royal foundation ; and it was there contended that 

as the viſitatorial power of the biſhop was ſuſpended, the right 

necefſarily reſulted to the crown to be exerciſed by the great 

ſeal : but even in that caſe the Court held otherwiſe, and de- 

termined unanimouſly to grant the mandamus, upon the broad 

ground that in every caſe where there is no viſitor or the 

viitatorial power is ſuſpended, which they conſidered as the 

ſame thing, the right of ſuperiatendance comes to the crown in 

it's politic capacity, as the fountain of corporate rights to 

be exerciſed by this court. And that caſe was afterwards recog» 


(a) 1 Black. Com. 481. (4) 2 Str. 797. and a MS. note of Lord Hardwicke, 
nized 
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nized by the act of the 2 Geo. 2. c. 29. wherein it was held 
neceſſary to reſtore by act of parliament the ordinary viſitatorial 
power to the king; {till however providing for the exerciſe of 
the juriſdection of this court as to all the temporal rights of the 
parties during the ſuſpenſion of the viſitor's powers, But if the 
viſitatorial power had veſted in the king as a conſequence of law, 
there would have been no neceſlity for the Legiſlature to con. 
fer it on him: and their doing ſo affords à ſtrong inference that 
without the aid of that ſtatute the viſitatorial power would not 
have devolved on the king, but muſt have remained in ſuf- 
penſe, Now if that power were held not to refult to the 
king perſonally on failure of the capacity to exerciſe it by the 
local viſitor, even where the college was of royal foundation, 
ſtill leſs can it devolve upon him by a new title where it is 
of a private foundation ſor the ſame reaſon. And the autho- 
rity of that caſe has been repeatedly recognized both in chan- 
cery and in this court. Green v. Rutherford, 1 Vez. 471.; Rex v. 
Gregory, E. 12 Geo. 3. (a); and Rex v. Biſhop of Ely, ante, 2 dl. 339. 

And 


(a) Rex v. Gregory, Exaft. 12 Ces 3. B. R. Upon a rule to ſhew cauſe why an 
information in nature of 2 gj ſhould not be exhibited apainſt the defendant, 
to ſhew by what authority he claimed to be fellow of Trinity Hall in Cambridge, the 
caſe appeared to be, that the dc lendant had been elected by a majority of the tellows ; 
but the election had been made on a different day from that which the matter had 
appointed, who claimed a right by tte ſtatutes of the college of appointing a day ſor 
the election, and preſiding thereat if he pleaſed. 

[The particular ſtatutes and circuimnitances relative to the propriety of the eleQion, 
with the arguments thereon, not being material to the principal caſe, are omitted. ] 

On ſhewing cauſe againſt the rule, 

Wallace, Mansfield, and Robinſon, firft objected to the mode of application, that 
in theſe cafes of lay eleemoſynary foundations it was intruſted to the ſounder and his 
heirs, or other ſpecial viſitor, io terminate all ſuch diſputes as the preſent ; and that 
th-y ought not to be determined by information in nature of % warrants. Kut 
Dr. Afarrict, the maſter of this college, crounds this application on an afficavig, 
that he does not hear of any heir of the founder be: ng alive; but ſuppoſing there is 
no ſuch heir in exiſtence, the e of deter: malay theſe diſputes mutt reſult to the 
crown by prerogative, at 

Again, by g Ann. c. 20 this court does not acquire any. authority to grant thzſe 
informations with regard to cblileze offices. It i is not pretegded that ſuch an infor- 
mation weuld lie if there were æ viſitor; and as the act dots not particularly exempt 
colloges which have viſitors from being ſulject to ſuch informations, in this reſpect 
Trinity Hall ſtands in the ſame ſituation, with reſpect to the ſtatute, as if it had a 
ſpecial viſitor. -But colleges are for private education only: and a fellowſhip cr 
(ſcholarſhip can never be called a royal franchiſe, fo as to be ſ..bjeRed to this proce is. 
They have this only connection with royal prerogative, that they may purchaſe 
and hold lands. In Mancl eſter College cafe, 2 Stra. 797. where the court granted a 
mandamus, under an idea that the right of viſitation was ſuſpended by the biſhop of 
Cite, who was the viſitor, being warden of the college, and he being therefore 1 
party intereſted could not viſit as a judge. Plillips v. Bury, Skin. 447. (a): We 
tut diſtinction is taken between public and private foundations, Rex v. * 

" 


(7) Since reported ante, 2 vol. 346. 
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And what was ſaid by Lord Mansfeld in Rex. v. Gregory is di- 
rectly in point to this queſtion, and was not merely an obiter die- 


den, 3 Burr. 1812. Parkinſon's caſe, Carth. 92. where even a mandamus was denied to 
reſtore a fellow to hi» felowſhip, But even though a mandamus might lie in this caſe, 
yet there are a variety of inſtances where the Court have granted a mandamus, at the 
prayer of perſons in no ways entitled to informations in nature of ue warrants. 
Rex v. Dr. Bentley, 2 Stra. 912. Fort. 298. 

Dunning and Dawenfort, in ſupport of the rule, argued upon the propriety of this 
mode of proceeding, by information in nature of que <varraxto. If the ſuppoſition of 
there being ſomewhere the heir of the founder exiſting has any weight, as urged on 
the other fide, it brings the preſent caſe exactly within that of Manchefter College, 
where this Court interpoſed on account of the viſitatorial power heing in ſuſpenſe. 
But if there be no heir of the founder, this power muſt efcheat; and the queſtion 
will be, How muſt this eſcheat take place? If it be a ſuſ ject of tenure, it muſt re- 
vert to the original grantor. As to Parkirſon's caſe, it has, by ſubſ:quent decifions, 
been denied to be law; and in Rex v. Whaley, 2 Stra. 1139. a mandamus was granted 
to compel the maſter to admit a ſellow, where there was a viſitor. And the viſita» 
torial power is in the nature of a claim of cogniſance, which is not to he favoured in 
excluſion of the ordinary conſtitutional method. That this is a lay corporation is 
undeniable ; and as ſuch, it is ſubject to the temporal juriſdition. In this court, 
therefore, we muſt ſeek our remedy. But it has been ſaid that this is not the proper 
remedy ; and it is objected, that antecedently to the ſtatute g Arr. there exiſtcd no 
ſuch practice as granting theſe informations at the inſtance of private perſons; and 
that the 9 Ann. does not of itſelf allow of them. But in the time ct 77. z. tlicſe 
informations did iſſue, as in the caſe of Rex v. The Corporation of Heriford. It is cer- 
tain then that this mode did exiſt prior to the ſtatute of A. ard that does not take 
it away; on the contrary, it uſes th. - ot extenſive and con pretentive terms in the 
word :ficer z and ſurely the maſter or head of every lay corporation is the head officer 
of ſuch corporation, 

Ld, Max STI Up, Ch. J,—As to the firſt objeQion to this mode of appl'caticn, 
that this Court cannot interfere, becauſe, if there be no viſitor, the power of viſiting 
eſcheats to the king in Chancery as a charity, I anſwer, that the foundation is not a 
charity, and the power of ſuperintending it does not go to the king as viſitor; but it 
is a Corporation, and as ſuch, the right devolves to the king to be exerciſed here, 
The caſ of Mancheſter Ci/lege is very ſtrong to this point; for there, as long as the 
ſuſpenſion of the viſitatorial power laſted, it was the ſame as if there had been no 
vintot, and the king, in this court, proceeded upon it. The ſtatute z Geo. 2. c. 29, 
is here very material; for as this Court did not exerciſe the orcinary viſitatorial power, 
that act made the king viſitor of Manchefter College ; but if any queſtion concerning 
the election and intereſt aroſe, the act fixed the deciſion of it in this court, This be- 
ing clear as to the right of this Court to interfere, how is this mode to be applied > 
The change of the judge does not change the teſt by which it muſt be determined, 
which is by the ſtatutes of the college. 

As to this mode by information, the objection to it is ſtrong, that no ſuch inform. 
ation can be filed here under the ſtat. 9 Arr. and that all other informations ought 
to be filed by the Attorney-General. But thoſe informations did exiſt hefore the ſta. 
tute of Ann, Every college is a corporation in itſelf ; and altogether they form one 
corporation in the univerſity in groſs. There is a cafe in Ruſpterth, where it is ſaid, 
that the viſitor of the univerſity at large is the Archbiſhop of Canterbury, Vet if a per- 
ſon ſhew here a grievance, which wants to be remedied, this Court will find a re- 
medy. A mandamus, or an action hrought by a fellow, appointed by the maſter in 
rizht of a lapſe, might have anſwered the fame purpoſe. - 

But upon the merits, I have not a ſhadow of doubt. ¶ His Lordſh'p then proceeded 
to ſhew that Mr. Gregory had been duly elefted.] 

Rule Ciſcharged. 
Vol. IV, R tum 
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tum like the opinion of Lord Halt in 12 Med. but was one of the 
points for the determination of the Court. The firſt point which 
was there to be conſidered was, whether the Court had any right 
to interfere at all; for it was contended that as the heirs of the 
founder were extin.t the viſitatorial power reſulted to the crown, 
and ought to be exerciſed by the medium of the great ſeal, If 
that were ſo, it was nugatory for the Court to conſtrue the ſta. 
tutes of the college, and to fee whether Mr. Gregory were pro- 
perly elected a fellow or not. The queſtion therefore came di- 
rectly before the Court; and Lord 1ſansfield gave it as his decided 
opinion, that the viſitatorial power did not eſcheat to the king in 
Chancery, in default of heirs of the founder, like the cafe of a 
charity, but that, as a corporation, the right devolved on the king 
to be exerciſed in this court. The Court indeed were of opinion 
that the mode of application for an information in nature of quo 
warrants was wrong, they having no authority to receive fuch an 
information under the ꝙ An. but {it they held that a mandamus 
would have been proper. However that was not applied for, be. 
cauſe the Court upon the merits thought Nr. Gregory's election 
good. With reſpect to the argument drawn from the exerciſe in 
ſact of the viſitatorial power by the king, that is eaſily expizined, 
It is notorious from the hiſtory of the reign of Zdward VI. (a), 
and from the commiſſions themtelves, which are in 15 Nym. 
Fed. 178 and 183, that they were not iſſued upon the ſoot of 
the king's general viſitatorial power in the ſenſe now contended 
for; but were derived from his newly-acquired ſpiritual jurif- 
diction upon the ruins of the papal authority in this kingdom. 
Neither was it a commiſhon of viſitation to this particular col- 
lege, but to the univerſities at large both of Ox/ord and Cambridge. 
Non con/lat that the heirs of the founder were extinct at that 
time; at all events the viſitation did not proceed on that ground, 
Neither were the proceedings under thoſe commiſſions of a vi- 
ſitatorial nature. The parties were not ſummoned or heard, nor 
was there any adjudication upon the ſuppoſed abuſcs which they 
corrected, And the fame anſwer applics to the ſtatute 25 H. 8. 


The power cf viſiting thereby conferred on the king was of an 


eccleſiuſtical nature, the ſame as had been claimed by the pope 
before that time as head of the church. And in thoſe times theſe. 
cleemoſynary bodies were conſidered as eceleſiaſtical, though now 
that idea is exploded. On the other hand the letters miſſive of 
(Larles II. were pure acts of arbitiary diſpenſation, and certainly 


(a) File Bins Hiſt. of the Reformation 


could 
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could not be ſupported at this day, though the king till takes 
upon him in the univerſity of Cambridge to iſſue letters mandatory 
for the conferring of degrees, Neither do thoſe letters purport 
to be viſitatorial acts, but are expreſſed to flow from his royal dif- 
penſation, a prerogative claimed and exercifed in thoſe times in 
other inſtances than theſe. But at all events if the queſtion 
depended upon this conſideration whether the king were in act 
viſitor or not, the Court would (end it down to a jury to be tried. 

The Court took time to conſider this queſtion ; and now 

Lord KEN VON, Ch. J. delivered the opinion of the Court. 

Having obſerved the anxicty of the parties to have this queſtion 
decided, we think it is better to give our opinion now, having 
maturely weighed all the authorities, as well thoſe which were 
cited at the bar, as that referred to by Lord Helt in the caſe in 
12 Modern (a), than to keep the parties longer in ſuſpenſe. The 
principle on which Lord Mansfeld proceeded in the caſe of The 
King v. Gregory, and which may not be brought improperly into 
caſes of this kind, was a wiſh to adapt the adminiftration of juſ- 
tice to the convenience of the parties, not indeed ſo as to control 
the law, but as a guide in doubtful cafes and on untrodden 
ground. Lord Cote alſo mentions the argument ab inconvenients 
as a powerful argument in ſuch caſes to ſhew what the law is. 
That it is extremely convenient that all diſputes of this kind 
ſhould be decided in foro domeflics cannot be doubted. And if 
that argument were entitled to much weight in St. 7 College 


v. Tedington, it certainly merits the {ame attention in this caſe. . 


The right now claimed cannot be ſaid to eſcheat ; it is miſ- 
applying the word ; for that appertains to eſtates held by tenure, 
and where on failure of heirs of the donee the eſtate reverts to 
he donor, as an eſcheat. But there are ſeveral kinds of property 
which belong to the king when there is no other perſon to take 
them; as in the inſtance of all goods, of which no owner is to 
be found. Then there is nothing incongruous to the general 
principles of the law to ſay that this power, now contended for, 
which at the time when the charity was founded was veſted in 
ſome body, ſhould now devolve on the king, there being no 
other perſon who has any claim to it, to be exerciſed cy-pres to 
the manner in which it was exerciſed by the founder and his 
heirs. This power, though not exprelſsly reſerved to the king 
by the ſounder, yet belongs to him by operation of law. The 
Scat authority againſt this opinion, and which weighed moſt in 
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our minds, was what was ſaid by Lord Mangficld in R. v. Gre- 
gory. But of that it is ſufficient to ſay that it was not the point 
in judgment before the Court; his attention was not imme- 
diately called to it; and I do not believe it was an opinion by 
which he would wiſh to be bound; it being at the moſt an ebiter 
diqʒum, we do not lay ſo much ſtreſs on it as we thould otherwiſe 
have done, as it came from ſo high and reſpeQable an authority, 
The other authority cited on the ſame ſide was the caſe of Man- 
cheſter C:llege, and the act of parliament which was paſſed in 
conſequence of that determination. But I confeſs that that ſta- 
tute weighs in my mind the other way. It was contended by 
the counſel in ſupport of the rule that the laſt clauſe of that act 
was at variance with the firſt, and abridged the conſtruction of 
it. The firſt clauſe in that ſtatute enaQts that, when it ſhall 
happen that the wardenſhip of Mancheſter ſhall be held in com- 
mendzm with the biſhopric of Cheſter, the power of viſiting Man- 
eheſler college ſhall be veſted in the crown; and it enables the king 
to viſit it, according to the charter of foundation; that power 
of viſitation then muſt be exerciſed by the king in his Court of 
Chancery. If that clauſe had ſtood alone, it would not aſſiſt the 
argument in ſupport of the rule; becauſe we muſt ſuppoſe that 
the Legiſlature intended in that cafe to follow the courſe of the 
common law as nearly as poſſible; and under that act the king 
cannot exerciſe his viſitatorial power in this court. Then it was 
argued that the laſt clauſe controls the operation of the former, 
becauſe it provides that diſputes concerning the election of the 
members of the college ſhall be determinable by the courſe of 
the common law, as if there were no viſitatorial power in being. 
But that clauſe does not ſay that in future times ſuch ſhall be 
the law; it merely reſpects the cafe of the then exiſting members: 
leaving the power of viſiting in other caſes in the chancellor, 
and cautiouſty avoiding to ſtir the queſtion relative to the pro- 
priety of granting the mandamus, which gave riſe to the act. 
Theſe two authorities, which were urged in ſavor of the manda- 
mus, being anſwered to our ſatisfaction, the only points leſt for 
our conſideration are the convenience of the caſe and the general 
law on the ſubject. In general, corporate bodies, which reſpect 
the public police of the country and the adminiſtration of juſtice, 
are better regulated under the ſuperintendance of this Court than 
of the Court of Chancery ; but it is otherwiſe with eleemoſynary 
foundations in general. What is ſaid by Lord Holt in 12 Med. 
ſeems deciſive of this queſtion : for though it is only called his 


private opinion, yet as it was formed by him on a ſubject which 
he 
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he had ſo thoroughly conſidered, and as the general convenience 
of the caſe coincides with it, it is entitled to our beſt conſidera- 
tion. Therefore with no decided authority, or general principle 
of law, againſt us, but with the convenience of the caſe and ge- 
neral principles of law in our favor, we ſhall do more ſubſtantial 
juſtice to the parties in this particular caſe, and to the public in 


general, by reſuſing to grant this writ of mandamus, and by refer- 


ring this queſtion to the Lord Chancellor, than by entertaining 
jurildiction over it. 


Rule diſcharged. 


The KING againſt The Inhabitants of BIxDRROO EE. 


Ty juſtices removed M, Meers, his wife, and children, 
from Stole by Clare, Suffolk, to Birdbrooke, Effex : The Seſ- 
ſions confirmed the order, and ſtated the following caſe: 

The pauper M. Meers, being ſettled at Birdbrooke, was hired 
when he was ſingle by Fohn Olley, farmer, at Stzke by Clare, at 
three ſhillings per weck the year round; each was to be at liberty 
on a fortnight's notice, but the pauper was not to go away at 
ſeed-time, hay, or harveſt. He ſtayed in that ſervice a year at 
Stele, and received his wages at different times whenever he 
pleaſed, 

J. Heywood, in ſupport of the order of Seſſions, contended, that 
the pauper gained no ſettlement at Sete by Clare, becauſe he only 
ſerved there under a weekly hiring, R. v. Nær ien Tony (a). There 
is nothing to ſhew that this was a hiring for a year; for the ex- 
preſſion of © the year round” is not ſtronger to that eſfect than that 
« of Summer and Winter,” which was held in R. v. Dedham (b) 
not to be hiring for a vear. The addition of the words “ the 
« yearround” to the weekly wages was merely to regulate the 
price of the pauper's labour at the different ſeaſons of the year 
in caſe he conſented to ſtay : but the proviſo that he ſhould not 
leave the ſervice at particular times of the year affords a ſtrong 
iaference that he might have left his maſter at any other part of 

the year, without being guilty of a breach of his contract; and 
this is further confirmed by his being at liberty to put an end to 
the contract on giving a fortnight's notice. 

Lord KrNvox, Ch. J. (ſtopping Er/tine and Tay, contra,) 
laid No doubt can be entertained on this caſe. It does not even 
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(1) Burr, & c. 653. 
reſt 


245 
1791. 


— 
The Kine 
againſt 
The Maſtcr 
and Fellows 
of St. Ca- 
THERINE'S 
HALL, 


Saturday, 
May 211i. 


Service for 
a year under 
a hiring «ar 
4% 38, fer 

« week the 
&© year 

4 round," 
with liberty 
to go on a 
fortnight's 
notice, will. 
give a 
ſettlement. 


— 
— 

— — — 
—— — — — 
— — — 


——— — 


— — 
muy” 


— — 
. 


— — we, tt. 
— 
ac}: = ee ed i, 


— — ͤ— — - 


e OO CC 
T — 


—— — 


e OOO + oo GO OO EE. 


— —— 
on OR—OI—st 


246 
1791. 


— — 
The KING 
agairſ 
The Inha- 
birants of 
B!ikD- 

PLP KOOKE. 


TY r, 
May 24h. 


1f on an ap- 
peu again} 
overiect”s 

a counts 
ti St ſuions 
diſallow 
ſoin: oi the 
items, an! 
di not order 
the o ere. cr 
to pay the 
halance to 
the ſucceſ- 
ſors, two 
Juitices out 
ot tcſhons 
may cntorce 
payment ol 
the balance; 
and if they 
refuſe to in- 
teriere, this 
Court will 
grai't A 
mandamus 
to compel 


CASES mw EASTER TERM 


reſt on a general hiring, for this was an expreſs contract to 
ſerve « the year round.“ But it is ſaid that this cannot be con- 
ſidered to be a hiring for a year, becauſe there was a reſervation 
of weekly wages, and becauſe each party was to be at liberty to 
put an end to the agreement on giving a fortnight's notice: but 
whether the wages be to be paid by the week or the year cannot 
make any alteration in the duration of the ſervice, if the contract 
were for a year. This therefore was a contract for a year at 
ſo much a week, with liberty to quit at any time except ſeed, 
hay, or harveſt time, on giving a fortnight's notice : but the 
power of giving notice makes no difference, for it has been held 
that an agreement to leave the ſervice on giving a month's 
warning did not defeat the ſettlement (a). 

ASHHURST, J. of the ſame opinion. 

BULLER, ]J.—The only queſtion is whether this were a yearly 
or a weekly hiring z in ſupport of the order of Seſſions the latter 
has been contended ; but a hiring for a week requiring a fort- 
night's notice was never heard of, 


Gxosr, J. abſent. 
Both orders quaſhed (5), 
(a) R. v. New Windfwr, Purr, S C. 19. 
(5) Yid. K. v. The Inhabitants of Hampreſten, fe, 5 vol. 205. 


The KING againſt Sir J. Canxrrx and Others. 


O * an appeal againſt the allowance of the accounts of Mr. 

Read, an overſcer of Fareham, Southampton, the Seſſions diſ- 
allowed ſeveral items in the account, amounting in the whole 
to 427. 75s. 1d.; but the order of Seſſions did not proceed to di- 
rect Mr. Read to pay that ſum over to the ſucceeding overſcers. 
On Mr. Read's ſubſequent refuſal to pay over this ſum, an ap- 
plication was made to two of the defendants, as magiſtrates, 
deſiring them to enforce payment under the 43 El. c. 2. /. 2. & 4 
and 17 Geo, 2. & 38. / 3.; but thoſe gentlemen, concciving 
they had no authority to act, declined to interfere ; whereupon a 
rule was obtained requiring them to ſhew cauſe why a mandanns 
ſhou!d not iſſue, to compel them, or any two of them, to receive 


and proceed on the complaint againſt Mr. Read, for refuſing to 
pay over the balance in his hands. 


Burrough now ſhewed cauſe; contending that the magiſtrates 


had uo juriſdiction, as this caſe had been before the Seſſions, 
them to hear the complaint. : 


who 
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who had made a judicial order upon the ſubject. The 43 El. 
6. 2. / 2 & 4. directs the overſcers to pay over the balance in 
their hands to their ſucceſſors in four days; and in default thereof 
enables two magiſtrates to levy the ſum due by diſtreſs and fale 
of the offenders“ goods, or to commit them to priſon. The 
17 Geo. 2. c. 38. /. 3. only enlarges the time of paying the ba- 
lance to 14 days; giving the juſtices the ſame power to commit 
the defaulters to priſon, and omitting the levying of the balance 
by diſtreſs and ſale. And under both ſtatutes an appeal to the 
Seſſions is given againſt the allowance of the accounts. But the 
power of the magiſtrates is confined to caſes where there is no 
appeal. Here the proſecutor choſe to appeal to the Seſſions; 
and therefore he ſhould purſue that remedy by ſeſſions proceſs, 
And theſe magiltrates, acting out of the ſeſſions, have no power 
under either of theſe ſtatutes to compel the payment of the 
balance of this account, 

Lord Kexvon, Ch. J. (ſtopping Portal, who was to have ſup- 
ported the rule,) ſaid—lt ſeems to me that theſe juſtices have 
juriſdiction in this caſe. The effect of the appeal was the aſcer- 
taining the quantum of the arrears; and then the ſtatute at- 
taches, and enables the magiſtrates out of ſeſſions to enforce the 
payment of the balance. | 

AsHavRsT, J. and BULLER, J. abſent. 

Gnosr, J. —Theſe are as much arrears now as they were be- 
fore the appeal; only the quantum is aſcertained. 

Per Curiam, Rule abſolute. 


———KAEMuę.. T CI 
Wricks againſt FENTHAu and Another. 


HIS was an action for a malicious proſecution ; at the trial 

of which at the Weſlminfler Sittings after laſt term beſore 
Lord Kenyon, it appeared that the deſerdants had indicted the 
plaintiff as conſtable, for having permitted a priſoner to eſcape 
out of his cuſtody, upon which indictment he had been ac. 
quitted becauſe he was a headborough and not a conſtable. It 
was objected by the deſendants' counſel that this action could 
not be maintained, becauſe the plaintiff had not been acquitted 
on the merits; and Lord Kenyon nonſuited the plaintiff, on the 
authority of a caſe at the Monmouth Aſſizes 1768, before Mon, J. 
who thought chat, in order to entitle the plaintiſt to recover in 
an action for a malicious proſecution, it ought to appear by the 
R 4 opinion 
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1791, Opinion of the jury that on the merits there was no foundation 
— for the original proſecution, 


ow .Erſtine obtained a rule on a former day to ſhew cauſe why the 
— nonſuit ſhould not be ſet aſide, and a new trial granted, on the 
and An- 


other, authority of Chambers v. Robinſon (a), where this preciſe point 
was determined as well on authority (2) as on reaſon; and 
where the Court ſaid that “ a bad indictment ſerved all the 
« purpoſes of malice, by putting the party to expence and ex- 
5 poſing him, but that it ſerved no purpoſe of juſtice in bring, 
« ing the party to puniſhment, if he were guilty.” 
Mingay and Garrow were now to have ſhewn cauſe ; but 
The Court were of opinion that they were bound by the caſez 
of Chambers v. Robinſon, and Jones v. Gwynn, to make the 
Rule abſolute, 


(a) 1 Ser. 691. (5) Fones v. Groynn, Gilb. 185, and 10 Mad. 148. 214. 


— Fö—?— 


Tiwſiay, LIDDERDALE againſt The Duke of Moxrnosk and Lord 


Ay 26th. 
n MuroRAvk, Pay maſters General of the Army. 
The future HIS was an action on the caſe ; wherein the declaration 
halſ-pay of 2 O 
an officer is ſtated that the plaintiff before and on the 24th June 1788, 


not aſlign- 


wth and from thence until and at the time of making the promiſe 


thercinaſter next mentioned, was, and from thence until ſuch 
time as laſt mentioned had been and ſtill was, a reduced lieu- 
tenant of his majeſty's land forces, viz. a reduced licutenant 
in Major Commandant Elford's then late corps of infantry, 
and as ſuch lieutenant he the ſaid plaintiff was for and during 
the time aforeſaid entitled to a certain proviſion or allowance 
commonly called half-pay, viz. a certain proviſion or allowance, 
at and after the rate of 25. and 4d. per day, payable half 
yearly ; ſubj-Ct nevertheleſs to a certain deduQion thereupon, 
viz. a deduttion of 6d. in the pound on the amount thereof, 
of which ſaid proviſion or allowance a certain ſum of money, 
to wit, 837. before the making of the promiſe, &'c. thereafter 
next mentioned, to wit, on 24th Zune 1790, became and was 
due and payable to the plaintiff, as ſuch lieutenant as aforeſaid, 
for two years then elapſed, and which ſaid ſum of 83/. from 
thence until and at the time of making the promiſe, &c. there- 
aſter mentioned was in arrear and unpaid to the plaintiff, 
to wit, at, &s, It further ſtated that before the making of the 

promiſe, 
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promiſe, Ec. thereafter next mentioned, and during the ſaid 
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two years, divers large ſums of money had been duly and re 


gularly iſſued to, and were then in the hands of, the governor 
and company of the bank of England (a) on account of the 


Libota- 
DALE 


againſt 


paymaſter general of his majeſty's forces, and to be applied — 
in payment of the half pay due and payable to the reduced 7102 _ 


officers of the ſame forces, to wit, at, &c. of all which ſaid ſe- 
veral premiſes the ſaid defendants, who before and on the 
ſaid 24th June 1788 were, and from thence to the filing of 
ſuch declaration had been, and then were, the paymaſters general 
of his majeſty's forces, and whilſt the ſaid 83 J. was ſo due and 
payable to the ſaid plaintiff as aforeſaid, to wit, on 8th September 
1799 as aforeſaid at, &c. had notice; and by means of the ſe- 
reral premiſes aforeſaid it became and was the duty of the de- 
fendants, as ſuch paymaſters general as aforeſaid to draw upon 
the ſaid governor, oc, of the bank at the requeſt of the plain» 
tiff for the payment of the ſaid 83/. to the faid plaintiff, ſpe- 
ciſying in the draught the particular ſervice for which the 
ſame was drawn; and thereupon, in conſideration of the ſeveral 
premiſes aforeſaid, they the ſaid defendants, ſo being ſuch pay- 
maſters general as aforeſaid, afterwards, to wit, on, c. at, Cc. 
undertook and then and there faithfully promiſed the plaintiff 
to draw upon the ſaid governor, c. at the requeſt of the plaintiff 
for the payment of the ſaid fum of 837. as aforcſaid, It then 
lated a breach (5), There was another count for money had 
and received. At the trial of this cauſe before Lord Kenyon at 
the laſt Sittings at 1/efminſler it was agreed that a verdict ſhould 
be taken for the plaintiff, with liberty to move the Court to 
ſet it alide and enter a nonſuit, if they ſhould be of opinion that 
by law an aſſignment by an officer of his half-pay is good, 


and will warrant the paymaſter general upon due notiee of ſuch 


aſſignment to withhold payment of the ſame to the officer. For 
if it were good, then the plaintiff was not entitled to recover; 


(a) Vid. 23 Geo. 3. c. 50s 

(5) It was intimated that there were ſome deſects in the form of this declaration 
which the defendant's counſe! agreed to waive, ſaying that the parties only defired 
the opinion of the Court on the principal queſtion. We apprehend the deſect allud- 
eto aroſe from à proviſion made in the yearly appropriation act of the money voted 
for this ſervice, whereby certain rules are required to be obſerved in the application 
of the half. pay, vis. ¶ inter alia] that no perſon having any other place or emp'oy- 
«nent of profit civil or military under his majeſty ſhall have any part of the ſaid half- 
Pay. And the declaration did not negative this or any of the diſabilities therein 
mentioned. His majeſty in conformity to the act requires the officers claiming half- 
pay to produce fo the paymaſter general affidayits, Cc. of theit not having any other 


place or employment civil or military, Sc. it 
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it being proved that he had regularly aſſigned the ſame by a letter 
of attorney dated in Nyvember 1783 to another perſon for 3 
valuable conſideration, whoſe demand was not yet liquidated. 

A rule to that effect having been accordingly obtained, 

Erſkine and Bower now ſhewed cauſe; and relicd on the 
caſe of Flarty v. Odlum (a), as deciding the preſent ; which they 
obſerved was determined by the Court om great deliberation, and 
after having attentively conſidered the caſe in 2 BY. Rep. 1137, 
aud all the other caſes on the ſubject. 

Bearcrsft and Md, contra, contended, that the plaintiff could 
not recover, becauſe it was competent to him to aflian thoſe 
ſums which he knew he was to receive in future, though they 
were not due at the time of the aſſignment. This queſtion was 
expreſsly determined in Steroart v. Trucker (5) on ſolemn argu- 
ment; and, thereſore, if this Court ſtill entertained the ſame 
opinion which they gave in Z/arty v. Odlum, it would be proper 
to have the queſtion put upon the record in order that it might 
be conſidered by all the judges. But there are weighty reaſons 
why the determination in Bl. Rep, ſhould be adopted; becauſe 
commiſſions in the army are avowedly purchaſed, the prices of 
them being regulated by the crown, and therefore an officer 
has ſuch a permanent interelt as is the object of ſale. With re- 
ſpe ct to the caſe of Flarty v. Odlum ; the queſtion there was 
whether the officer thould be compelled to aſſign his half. -1y 
under the inſolvent debtors' act, which diſtinguiſhes it from the 
caſe in EI. Rep. and the preſent; and the inclination of the 
Court to diſcharge an inſolvent might have weighed ſtrongly 
with them in forming their determination, But this is an 
action on the caſe to recover the halſ- pay of the plaintiff, aſter 
he has aſſigued it over: and though a choſe in action bs not 
allignable at law, yet in an action of this nature, which is 
founded on equitable principles, the defendarts ought not to be 
compelled to do an act which will work manifeſt injuſtice to 
third perſons. But 

The Court ſaid, that, on the beſt conſideration which they had 
been able to give to this queſtion, they ſaw no reaſon to retract 
the opinion which they had delivered in Flarty v. Odlum. tit 
on principles of public policy, as well as on account of the in- 
tereſt of the officers themſelves, they were clearly of opinion 
that by law ſuch aſſignments were void. That the half-pay of 
the officers was not only a choſe in action, but that with reſpect 


(a) Ante, 3 vol. 68 1. (6) 2 Bl, Rep. 1137+ 0 
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to ſuch payments as were not due it was alſo contingent whe- 
ther or not they would ever be made. But they hinted that the 
allignee might maintain an action againſt the aſſignor on his 


covenant. 


Rule diſcharged. 
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1 juſtices removed by an order Flizabeth Hutchins, the 
wife of Thomas Hutchins, (who was then abſent from her,) 
and Hepziba her daughter, from Lubbenbam to Oxendon : on ap- 
peal the Seſſions quaihed the order, and ſtated the following 

e: 

* The pauper Elizabeth was married about ſeventeen years 
« ago to T homas Hutchins, who was ſettled at Oxzendon. "I'wo 
« years afterwards he was convicted of a highway robbery, and 
condemned, but reprieved on his inliſting as a ſoldier : he went 
abroad, and five years after that the ſaid Elizabeth (hearing that 
& he was dead) was married by banns to Thomas Ponton at Lubben- 
« hom. On the 21ſt day of Ocfcber 1782, about a twelvemonth 
« after Hutchins returned, (whilſt the ſaid Thomas Ponton and 
« Elizabeth were reſiding at Theddingworth, ) the ſaid Ponton 
«and Elizabeth, who were then living together as man and 
« wife, went together to the pariſh oſſicers of Lubbenbam for a 
tc certificate to Thedding<vorth, who directed the ſaid Ponton and 
« the faid E/izabeth to be included in the ſaid certificate, and 
« granted it accordingly ; acknowledging the faid Thomas Ponton 
* and his wife (without mentioning her chriſtian name) to be 
© their pariſhioners legally ſettled in the ſaid pariſh of Lubbenham, 
And they the ſaid pauper Elizabeth and Panton returned with it 
« to Theddingworth. Thomas Ponton was never married to any per- 
«ſon but the ſaid Elizabeth. Hepziba was born during the coha- 
e bitation of Ponton and Elizabeth at Lubbenham, and there bap- 
te tized as the daughter of the ſaid Thomas Ponton and Elizabeth 
* his wife.” 

Bower, Dayrell, and Brough, in ſupport of the order of Seſſions, 
contended, that the pariſh granting the certificate were concluded, 
not only as to the pariſh to which it was immediately granted, 
but alſo as to every other, The caſe of Honiton v. St. I {ary Axe (a), 
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cate is only 
concluſive 
upon the 
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granting it 
with reſpe& 
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which it is 
granted; 

ſo it is 
primd facie 
evidence 28 
to others. 
And there. 
fore where 
A. granted 
a certificate 
to B. ac- | 
knowledg- 
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his wvije to 
be their 
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ioners, it is 
competerit 
to A. as be. 
tween that 
varidn and 
C. to thew 
that the 
woman 
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be the pau- 
per's wile 
had a ſor- 
mer huſ- 
band living 
at the time 
of her mar- 
riage with 
the pauper. 
But it being 
{tated that a 
child in- 
cluded in 
the order 
was horn 


which was expreſsly adjudged on that ground, is deciſive of during tue 


cohabita- 


tion of the pauper and his ſuppoſed wife, and was baptized as their child, this was hell ſufficient 


evidence of baſtardy to ſett 
. Vas in Englant at the time. 


(a) Sd. 535» the 


le the child where born, although the former huſband of the mother 
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1791. the point. The Court there ſaid, that before the ſtatute a cer. 
w——— tiſicate was only evidence of a private undertaking between the 
2 pariſhes, in the nature of a contract; but now it is a ſolemn 
222 acknowledgment like the cognizance cf a fine, and is coneluſie 
Lenz:x- as to all other pariſhes as well as to that to which the certificate 

nan. is granted. And that caſe has always been acted on ſince, Then 
this caſe falls directly within that of Rex v. Headcorn (a), (where. 
in the former was recognized by the Court,) for there a certif.. 
cate from Maid/ione, acknowledging the pauper and Mary his 
avife to be their pariſhioners, was held concluſive on them, al. 
though it appeared afterwards that the pauper had a former wife 
living: and the Court there mentioned and relied on the caſe of 
New Windfor (b), where two perſons came into a pariſh certifi. 
cated as man and wife, and had there ſcveral children; and 
zithough it appeared that in fact they had never been arcied 
yet the certificate acknowledging them to be man and wife 
was held conclufive on the certifying pariſh, not only as to the 
parents, but as to their children. Then in this caſe the certifi 
cate ought to be concluſive on the pariſh of Lubbenham, not only 
with reſpect to the huſband but the wife alſo z becauſe it is ſtated 
in the caſc that the pariſh officers directed her to be included 
in it. ; 
Bearcreft, Gally, and Perceval, contra. Firſt, this certificate is 
not concluſive on the pariſh of Lubbenbam as to theſe paupers, 
becauſe that pariſh only acknowledged Ponton and his wife to be 
their pariſhioners. The wife therefore muſt be taken to mean 
the /awful wife, And this caſe cannot be governed by that of R. 
v. Headcorn, becauſe there the ſuppoſed wife was mentioned by 
nume: but here no name is mentioned. But, 2dly, if her 
chriſtian name had been mentioned in the certificate, this order 
of Seſſions cannot be aſſirmed, becauſe that will have the effect of 
ſeparating the pauper Elizabeth from her firſt and legal huſband; 
as the adjudication of the ſettlement of the pauper £/izabeth will 
be the adjudication of her huſband's ſettlement. R. v. Higher 
Walton, Bott, 317. It will be found on examining the certificate 
act (c), and the caſes which have been adjudged upon it, that a 
certificate is only concluſive againſt the pariſh certifying as to the 
pariſh to which it is granted. As between thoſe two pariſhes it 
operates as an eſtoppel. But eſtoppels are not to be favoured, 


(a) Barr. S C. 253. In this caſe Lord Ch. J. Lee ſaid, © This certificate is a moſt 
« folemn acknowledgment by the pariſh who gave it, that the parties who are the 
ſubjc> of it are their /:ga/ly ſettlid inhabitants ; tis a ſort of an adjudication that tity 


arc fo, 
(b) 1 Stra. 186. (c) 8& gf, z. c. 3% and 
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and therefore ought not to be extended beyond thoſe caſes already 
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eſtabjiſhed and well known in the law. Now at common law a ——— 


certificate was a mere private contract between two parithes, an 
would at moſt only have been concluſive as between them ; and 
though it might have furniſhed evidence againſt the certifying 
parith as to the fact of a ſettlement even with reſpect to other 
pariſhes, yet certainly there was nothing in the nature of it which 
would make it operate as an eſtoppel, and prevent the parties 
alieging the truth. It is therefore to be conſidered how far the 
at of parliament carried the binding nature of certificates fur- 
ther than it ſtood before. Now the only alteration thereby made 
was that, inaſmuch as before it was optional in the pariſh to 
which a certificate was granted, whether or not they would re- 
ceive the pauper under it, it is now made compulſory on them. 
It is enaQted, “ That every ſuch certificate having been allowed, 
« (Fc, ſhall oblige the ſaid pariſh or place (the certifying pariſh) 
to receive and provide for the perſon mentioned in the ſaid 
« certificate, together with his family, as inhabitants of that 
« nariſh, whenever they ſhall become chargeable to or aſk relief 
« of the pariſh, &c. to which ſuch certificate was given : and then 
« and not before it ſhall be lawful for ſuch perſon and his chil- 
« dren, though born in hat pariſh, not having otherwiſe acquired 
« a legal ſettlement there, to be removed, c. to the pariſh or 
t place from whence ſuch certificate was brought.” There is 
nothing then in the words of the act which purports to conclude 
the certifying pariſh further than as to the pariſh which is obliged 


to receive the pauper by virtue of the certificate granted there - 


unto. Nor does the reaſon of the thing require the rule to be ex- 
tended further, It is therefore a ſufficient anſwer to all the caſes 
on the ſubject, except that of Honiton v. St. Mary Axe, to ob- 
ſerve that the queſtion aroſe between the contracting pariſhes, in 
which caſe it was the clear intention of the act to eſtop the 
pariſh certifying from diſputing the truth of their certificate. 
And the authority even of that excepted caſe may be ſhaken on 
ſeveral grounds; 1(t, Becauſe it proceeds on a ſuppoſed ſimilitude 
between a certificate and the cognizance of a fine, which does not 
eyilt either in fact or in law; for, without noticing ſmaller dif- 
ferences, it is ſuſſicient to ſay that the nature of the two ſeveral 
contracts is eſſentially different; the one is to acknowledge a 
burthenſome obligation on one party in relief of the other con- 
tracking party, the other is to convey and inſure a valuable right 
to that other, In the latter caſe no advantage could be taken by 
the cognizor without contradicting his covenant z but in the 
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former no covenant or undertaking is broken as to third pariſhes 
with whom no contract is made. 2dly, 'The reaſon given in 
that caſe for extending the obligation to third pariſhes is bad, he. 
cauſe no otherpariſhthan that to which the certificate is/ a direc}. 
ed would be bound to receive the pauper under it; and there. 
fore the obligation is not mutual. 3dly, The contrary way 
expreſsly decided in a caſe of All Saints v. St. Giles (b), which 
was determined a few years before upoh full conſideration of 
the words of the ſlatute; there Lord Halt ſaid, that ag to all 
« other pariſhes (except that to which the certificate waz given) 
« they (certificates) are as they were before the act; for the coy. 
« cluſion is only by reafon of the words of the act of parliament, 
« whichextend only to the pariſh to which the pauper was ſent; by 
c conſequence, the concluſion can extend no further.“ Though 
he added that & ſuch certificate was mighty evidence before the juſ- 
« tices.” Then if the certificate be not concluſive on the pariſh of 
Lubbenham, it is competent to them to ſhew that the paupers arc 
ſettled elſewhere, which is clearly done in the preſent caſe, 
Lord KEN VvOx, Ch. J.— In the firlt place, without conſidering 
the effect of the certihcate, there is no doubt but that the ſecond 
marriage was void, and conſequently that the ſettlement of the 
pauper Elizabelh continued where her firſt huſband was ſettled, 
Bat it is ſtated that ſhe afterwards contracted a marriage de fa 
with a perſon whoſe ſettlement was at Laullenbam ; and that ſhe 
and her ſecond huſband applied to the pariſh officers of Lullen. 
ham for a certificate to Theddingworth, which was accordingly 
granted. And therefore the queſtion is, whether that certificate 
be concluſive againſt Lubbenbam as to all the world, or only as 
betwcen the two contraCting pariſhes. Now eſtoppels in general 
are not to be favoured ; they are to be extended only as far as the 
poſitive rules have gone; becauſe the tendency of them 1s to pre- 
vent the inveſtigation of the truth of the caſe. It is reaſonable 
that a certificate, which is a kind of eſtoppel, ſhould protect the 


(a) In R. v. St. Nichs/as in Harwich, Burr. S. C. 171. it was held that a miſdi» 
rection in a certificate would not vitiate it, becauſe the certificate at did not fe- 


- quire any direction at all. But in R. v. High and Low Biſpopſde, Burr. H. C. 381. 


where a certificate was firit delivered to one pariſh and then to another, Lord Ch. 
J. Ryder ſaid, © it was neither neceffary or proper to deliver it to the ſecond pariſh;” 
and that Mr. Norton's rule ““ that every pariſh is bound to receive a pauper with 4 
6 certificate which is not directed to them, “ would not hold ſo generally as he had 
laid it down. Perhaps the caſcs may be reconciled in this way; though it be 1 
neceſſary that a certificate ſhould be directed to any particular pariſh, yet when it is 
attually delivered to the officers of any pariſh, they ſhould keep it as 4 ſecurity to 
themſelves in caſe any diſpute ſhould ariſe between them and the pariſh which 
granted the certificate; and in ſuch a caſe it never could be de.iverec to a third pariſh. 
(2) t. 530, porii 
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pariſh which acts immediately on the faith of it: by the act of 
the officers of Lubbenham the pariſh of Theddingworth were in- 
duced to receive the parties into their pariſh z but there is no ne- 
celity for extending the eſtoppel any further. In all the caſes, 
except that of Honiton and St. Mary Axe, the queſtion aroſe be- 
tween the pariſh granting the certificate and the pariſh to which 
it was given : that is the only cafe which extends the doctrine 
farther; and there it is ſaid that a certificate is concluſive on the 
pariſh granting it as to all the world. But the reaſon given by 
Lord Ch. J. Parker, “ that as all other pariſhes are bound to re- 
« ceive the pauper, ſo the pariſh that certifies is concluded as to 
« all other pariſhes,” is not true; for other pariſhes are not bound 
to receive the pauper; there muſt be a particular pariſh in contem- 
plation at the time of granting the certificate. Therefore as the 
reaſon, on which that caſe was decided, fails, we are delivered 
from the authority of it. Then what reaſon is there why the 
truth of the caſe ſhould not be inquired into? No injury is there- 
by done to the third pariſh; no impoſition is practiſed upon 
tem; neither is there any hardſhip in it. It would indeed be a 
hardihip on Theddingworth pariſh, who acted on the faith of the 
certificate, and who were bound to receive the parties mentioned 
in it, if the certificate were not concluſive in their fayour againſt 
Lubbenham : but that reaſon does not extend to this pariſh. There- 
fore on that ground, and on the principle that eſtoppels are not 
to be favoured, the pariſh of Lubbenham ought not to be 
precluded from inquiring into the truth of the caſe 3 and accord- 
ing to the truth of the caſe it appears that the pauper Elizabeth 
was ſettled at the place of her firſt huſband's ſettlement. I am 
therefore of opinion that the order of Seſſions, as far as i: reſpects 
the wife, ſhould be quaſhed ; but affirmed as to the child, be- 
cuſe the fair concluſion from all the facts ſtated is that ſhe was 
a baſtard, ; 

ASHHURST, J.—As it appears that the reaſon given for the 
(ecion in the Honiton caſe is falſe, we ought to eſtabliſh the law 
on the principles of good ſenſe, reaſon, and juſtice; and they 
concur in inducing us to ſay that the certificate ought not to 
ellop the pariſh of Lubbenham from ſhewing the truth of the caſe, 
|t ought to he concluſive on that pariſh as far as it concerns 
Teddingworth, to which it was granted: but there is no reaſon 
0 extend the effect of the certificate, which was only a contract 
between the two pariſhes, to a third which was not be and to 


Kceive the perſons mentioned in it. 
g Bull. ER, 
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Bor rn, J.— The firſt point that I ſhall conſider is the ſituation 
of the daughter, who muſt be taken to be a baſtard on the facts 
diſcloſed in the caſe. It muſt be recollected that we do not 
proceed by the ſame rules when we are determining on an order 
of Seſſions as on a ſpecial verdict, when we could not ſay that 
this child was a baſtard unleſs the jury had found her to be ſo: 
but in caſes made at the ſeſſions, we are to conſider thoſe points 
which the juſtices made below, and to aſſiſt them in drawing the 
concluſion which they ſhould have drawn. And on this evidence, 
there is no doubt but that the child is a baſtard; ſhe was 
even ſo conſidered by the parents themſelves, who baptized her 
as their child. Then with reſpect to the mother's ſettlement; J 
agree that the ſecond marriage is bad in point of law, and con. 
ſequently the woman muſt be conſidered as the wife of the firſt 
huſband. And the queſtion then is, what effect the certificate 
has with reſpect to other pariſhes beſides thoſe by and to 
which it was granted. The caſe cited, of Honiton and St. Mary 
Axe from Salkeld, certainly goes the length of ſaying that it is 
concluſive as to all the world againſt the pariſh granting it. But 
for the reaſons given that caſe cannot be ſupported : and the 
other caſe, cited from Salt. 530. of All Saints and St. Giles, is the 
other way, and is founded on ſound reaſoning ; there it is ſaid 
that a certificate is only concluſive as between the two pariſhes. 
What is ſaid by Lord Holt at the end of that caſe, namely, that 
a certificate is alſo mighty evidence before the juſtices as to all other 
pariſhes, is true as far as it goes; and in later caſes it has been 
carried beyond what he meant; for though it be mighty evidence, 
it is not concluſive. I am clearly of opinion that the authority 
of the caſe of All Saints and St. Giles ought to guide us; and that 
public convenience alſo weighs very ſtrongly on that ſide of the 
queſtion. In many parts of the kingdom pariſhes have a great 
objection to granting certificates, and one reaſon is leſt they 
ſhould be thereby concluded as to all other pariſhes. But it is 
clearly for the benefit of the public that the granting of certifi- 
cates ſhould be encouraged z becauſe by that mean a pauper is 
enabled to gain a livelihood in another pariſh when he cannot 
in his own; and the more generally they are held to be conclu- 


ſive, the more reluctant will pariſhes be to grant them: but if 


they be only concluſive as between the two pariſhes, the uſe of 
certificates, which are become very beneficial, will become more 
general, And of late years this Court have proceeded upon the 

ſams 
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{ame principle in thoſe caſes where they have determined that a 1791. 
certificate is diſcharged by the certificated j. rſon- leaving the 


* The King 
pariſh to which it was given. again 
Gross, J.— The caſe of Honiton and St. Mary Axe cannot dana 


be ſupported, as the ground on which it proceeded fails. The Luzzzx- 
reaſon given for that determination was, that * all other pariſhes * 
« on that certificate were bound to receive the pauper:” but that 
is not warranted either by the words or the true meaning of the 
act of parliament (a). The words are, that © if any perſon ſhall 
« come into any pariſh, and bring or deliver to the churchwardens, 
« (9, of ſuch pariſh a certificate, &c. ſuch certificate ſhall oblige 
« the ſaid pariſh to receive the perſon mentioned in the certificate, 
« whenever he ſhall be chargeable zo the pariſh to which ſuch cer- 
« tificate 2vas given.” The caſe of All Saints and St. Giles was de- 
cided according to the true meaning and interpretation of that 
ſtatute; and a later caſe, which proceeds on falſe grounds, ought 
not to overturn it. As therefore the certificate in this caſe is only 
concluſive as between the two contracting pariſhes, it appears 
that the woman is ſettled at Oxendon ; and as to her the order of 
Seſſions muſt be quaſhed, and confirmed as to the child. 
Per Curiam. Order of Seſſions quaſhed as to the mother, and 
affirmed as to the child. 


(a) 8 9 z. c. 30 f. 1. 


The Kino againſt The Inhabitants of MarTow. Ay 410. 


THE pauper Ralph Dewhurſt, and his wife, and children, A retro- 
were removed from Marton to Singleton: The Seſſions diſ- Tang win 
charged the order of removal, ſubject to the opinion of this — — 
Court on the following caſe : 7 
«It was admitted that the pauper's original ſettlement was in 
Singleton. When he was about 18 or 19 years of age he went 
«into the ſervice of V. Fiſher in Marlon, and ſtaid about a fort- 
* night or three weeks without any hiring or agreement of any 
* kind being made between them. The pauper's father then made 
an agreement with Fiſher for the pauper to ſerve him for a year, 
© at 25. Gd. per week,» The fortnight or three weeks which the 
* pauper had been in Fiſber's ſervice was to make a part of, and 
© be reckoned in the year. The pauper ſtaid in Fiſher's ſervice 
* upwards of 15 months from his firſt coming, and received his 
© wages according to the above agreement.” 
A rule having been obtained to ſhew cauſe why the order of 
Seffions ſhould not be quaſheg, 


Vox, IV, 8 Bearcreft, 
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1791. Bearcreft, who was to have ſhewn cauſe, admitted that the 
order of Seſſions & uld not be ſupported, becauſe a retroſpeclive 


The Kino : 1 ; 4 

— hiring (a) was not ſuſſicient. Accordingly the rule was made 
The Inha- abſolute to 

bitants of 


MazTox. Quaſh the order of Seſſions, 
Topping was to have ſupported the rule. 


(a) R. v. Lam, Burr. S. C. 304. and R. v. Heddeſdin, Cald. 23. S. P. 


Seturdey, The KINO 2gain// The Inhabitants of NxTHEZRSEAL. 
ay 28th. 


A. occupied 1 juſtices removed Thomas Taylor, his wife, and five 
3 children, from Finderne to Netherſeal, The Seſſions, upon 


year, and appeal, confirmed that order, and ſtated the following caſe : 
three child, The pauper Thomas Taylor, being ſettled at Netherſcal by hir- 


ren, to two ing and ſervice, married the daughter of John Shipman of Finderne 
of whom he : 0 1 » 
bequeathed who rented and lived upon a tenement in Finderne of the yearly 


.cach, and : 
ae — value of 11/.; part of which, of the yearly value of G/., was rented 


whom he of one Sims, and the other part of-the yearly value of 5 /. of Mr. 
made exe · 1 5 3 1 
cutrix, the Gell. The pauper and his wife continued to live in the family 


+ epochs of Shipman until his death, which happened about two years 
ty. The after the pauper's marriage. Shipman made a will, and, after 


PP, bequeathing to his ſon 7% Shipman and an unmarried daugh- 


Sen mar- ter five ſhillings each, gave the pauper's wife all the reſt of his 
execurrix, property and ſtock upon his tenement, of the value of upwards 


Lr on of 40/.; and appointed her executrix of his will. The pauper 
ment above poſſeſſed himſelf of this property, and paid his brother and 
2 ſiſter-· in- law their ſaid legacics about a year after Shipman's 
_ — death. The pauper's children got the will out of a box which 
held to gain Was leſt unlocked, and tore it to pieces. The pauper never 


him a ſet= proved the will on account of the expence, but continued with his 
tlement, 


though the wife, the executrix, to occupy the tenement in 4nderne, from the 
* deceaſe of Shipman, which happened on the gth of Nævember 
_— 1774, until the Lady-day following, and paid the rent for the 
ſame. At the Michaelmas preceding the death of Shipman, he 
had a notice from Sims to quit his part of the tenement at the 
then next Lady-day, which the pauper did, and took again 4 

part of it at the yearly value of 3J. 3 5. 
Balguy and Clarke in ſupport of the order of Seffions. The 
pauper gained no ſcttlement by the reſidence on the cilate for 
40 days. He either reſided there by right, as huſband of the 


erecuirix, or by wrong, without any title at all, If the latter he 
14 oer - 
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certainly could not gain a ſettlement z becauſe in order to gain 
4 ſettlement by 40 days reſidence on an eſtate the party ſhould 
be irremoveable thoſe 40 days. In Rex againſt Saint Michael's 
Bath (a), where the poſſeſſion had been gained by fraud after 
the party had conveyed the eſtate. to truſtees in truſt to pay 
debts, he did not gain a ſettlement by reſiding on it 40 
days. Then as to his title as huſband of the executrix ; that 
cannot be eſtabliſhed without proof of a will; and there can 
be no legal proof of a will, in order to give a title to the per- 
ſonal eſtate, but the probate. And, as no probate was produced, 
or ever granted, the Seſſions were not competent to examine into 
the fact of the wife's being executrix, their finding her ſuch 
is a mere nullity, Then his poſſeſſion -was merely that of a 
wrong-doer ; and that alone is not ſufficient to give a ſettle- 
ment. If adminiſtration had been granted to any other per- 
ſun, the pauper might have been turned out on a moment's 
warning. | 

Beareroft and Coke, contra. 1ſt, With reſpect to the pauper's 
title as huſband of an executrix, it is ſuſhcient that the Seſhons have 
found the fact of her being executrix : The Court will not ſcruti- 
nize too nicely into the grounds of their opinion. She took upon 
herſelf the charge of being executrix, and would have been 


liable as ſuch: and though ſhe could not have brought an action 


without formal proof of her title by the production of the pro- 
bate, yet enough is ſtated. to ſhew that ſhe had a right to re- 
fide on the premiſes. And the caſes where the Court have held 
that an adminiſtrator before letters of adminiſtration taken out 
could not gain a ſettlement by reſidence on the eſtate have 
been where ſuch perſon had not the /e right to adminiſtration. 
But, independently of the title as executrix, the facts ſtated are 
ſufficient to give the pauper a ſettlement, on the ground of his 
coming to ſettle on a tenement of the value of 10/. a year, and 
reliding thereon 40 days. Such was the caſe here; the party 
paid rent to the landlord, who by receiving it recognized his 
tenancy ; and therefore it cannot be faid that the huſband was 
a mere wrong-doer. 

Lord Kexyox, Ch. J.—If the queſtion depended on the title 
which the pauper claimed under the will in right of his wife, 
| think that the facts ſtated in this caſe would not warrant us 
in deciding that they could enforce any right under the ſup- 
poſed will (5) ; becauſe the fact of there being a will ſhould have 


Deal. G0. (8) Vid, R. v. The Inhabitants of Stine, ef, 6 vel. 295. 
8 2 | been 
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1791. been proved in a different manner. We cannot receive any 
other evidence of there being a will in this caſe than ſuch as 
—_—_ © would be ſufficient in all other caſes where titles are derived 
NzTxzx- under a will; and nothing but the probate, or letters of admini- 
ar, ſtration with the will annexed, are legal evidence of the will in 
all queſtions reſpecting perſonalty. But on the other point, I 
cannot bring my mind to doubt. It is ſtated that the pauper 
reſided for more than 40 days on a tenement of more than the 
yearly value of 10/. for which he paid rent. Then it was ſaid, 
that he might have been turned out of poſſeſſion by ſome other 
perſon having a ſuperior right : but it was not ſuggeſted who 
had any better title; and the landlord, who received the rent, 

could not turn him out, 

AsHavRsT, J.—In order to acquire a ſcttlement by taking a 
tenement of 10 l. a year, it is not abſolutely neceſſary that there 
ſhould be an expreſs contract for the tenement : it is ſufficient 
if the tenant reſide 40 days on a tenement of ſuch a value with 
the permiſſion and conſent of the landlord ; for in ſuch cafe the 
law implies a contract. 

BuLLER, J.—Suppoſing there were no will in this caſe, the 
only perſons entitled to the property of the pauper's wife's father 
were the pauper's wife and her brother and ſiſter; and if it were 
neceſſary to go beyond the implied contract between the land- 
lord ard the pauper, here is ſufficient evidence to ſhew that all 
the parties intereſted conſented to the pauper's continuing in 
poſſeſſion of theſe premiſes; for the other ſon and daughter 
received 5 5, each in lieu of all their right and claim to their 
ſather's property. Therefore all the parties intereſted agreed 
to this occupation by the pauper; and conſequently there is no 
pretence to ſay that this was a holding by wrong. 

GRosE, J. declared himſelf of the ſame opinion. 


Both orders quaſhed (a). 
(a) Vid. R. v. South Lynn, fefty 5 vol. 664+ EZ vwiols þ Fort $9 
— I | ; 
40 28h SYEDS againſt Hax. 
e T ROVER for certain goods. The action was brought by 
goods on the owner againſt the captain of the veſſel in which they 


1 had been ſhipped; and the only queſtion was whether there 


= nos was evidence of a conyerſion to maintain this action. The 
o lan 

them on the wharf, againſt which the veſſel was moored, which he promiſed not to do, hut af- 
terwards delivered them to the wharfinger for the owner's uſe, under the idea of the wharfinge? 3 

having a lien thereon for the wharfage fees, becauſe the veſſel was unloaded againſt the what, 

the owner upon demand and denial may maintain trover againſt the captain, unleſs the latter can 
eſtabliſh the wharfinger's right, 


A 
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goods were left by the defendant in the hands of one Hawley, 
a wharfinger, for the plaintiff's uſe; and he might have had 
them at any time by ſending there and paying the wharfage. 
But, previous to their being landed on the wharf, the plaintiff, 
intending to convey them from the veſſel himſelf, expreſsly di- 
rected the defendant not ro land them there, which the latter 
promiſed not to do, but nevertheleſs he did ſo, The defendant, 
by way of juſtification for this breach of orders and promiſe, 
attempted to ſet up a uſage that every wharfinger, againſt whofe 
wharf a veſſel was moored for the purp-:ſe of unloading, as in 
the preſent caſe, was entitled to the wharfage fees for all goods 
unloaded therefrom, whether landed on the wharf or not; and that 
therefore the wharfinger had a lien thereon, of which it was not 
lawful to diveſt him. It appeared from ſeveral witneſſes, who 
were examined as to this uſage, that a claim of this kind had 
been made by the wharfingers in the port of London, which 
had ſometimes been paid and ſometimes not; but in their 
opinion it was well founded. And at all events there was a rea- 
ſonable ground from the evidence to ſuppoſe that the cap- 
tain in this inſtance had acted from an impreſſion that the 
wharfinger had ſuch a right. Lord Kenyon was of opinion, on 
an objeCtion taken at the trial, that there was no evidence of a 
converſion ; for, without laying ſtreſs on the ſuppoſed uſage, 
the goods had been delivered to the wharfinger for the uſe of 
the defendant ; and that the proper remedy againſt a carrier 


for not delivering goods purſuant to orders was by action on 


the caſe : but he nevertheleſs permitted the cauſe to proceed; 
reſerving this point for the conſideration of the Court. 'The 
verdict was given for the plaiutiff. And a rule having been 
obtained to ſhew cauſe why the verdict ſhould not be ſet aſide, 
and a non-ſuit entered, 

Bower and Kidd now ſhewed cauſe; contending, 1ſt, That 
the evidence of uſage offered did not ſupport the right of the 
wharfinger. The mere opinion of the witneſſes is of no weight. 
Uſage muſt be eſtabliſhed either by reputation, or by the 
actual exaction of the demand, Of the former kind there was 
none: and of the latter there were (for ought appears) as many 
inſtances of denial to, as of compliance with the demand; 
and the learned Judge himſelf thought at the trial that the 
uſage was not ſatisfaRorily eſtabliſhed in point of fact. But 
ereu if it were, it could not be ſupported in point of law; as 
1 83 was 
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1791.; Was held in Stephen v. Caſter (a), where the very queſtion aroſe 


Syros 


againſt 
Hay. 


— = as to the wharfinger's right to wharfage, when the goods had not 


been landed on his wharf. And it is no anſwer to ſay that that 
caſe turned upon the conſtruction of the 22 Car. 2. c. 11. which 
enables the king by an order in council to regulate the rates of 
wharfage ; for the queſtion was alſo argued on the ground of 
the common law, and upon that ground as well as on the con- 
ſtruction of the ſtatute was the judgment given. It appears too 
on inquiry (5) made ſince the trial of this caſe that the demand 
for anchorage and moorage, which is different from wharfage, 
is paid by the captain of the veſſel; and that it is cuſtomary 
when wharfage is paid for the goods not to charge for anchorage 
or moorage; and therefore the captain was plainly intereſted in 
putting theſe goods into the hands of the wharfinger, in which 
caſe it would be a clear converſion, But, ſecondly, even ſup- 
poſing the captain to have acted as he did merely on the ſuppoſi- 
tion that the wharfinger had ſuch a right, and without any in- 
tention of exonerating himſelf from a charge, yet it has been 
held that not only claiming property as one's own, but aſſerting 
the right of another over it, is, upon demand and refuſal, evi- 
dence of a converſion. As in Perkins aſſignee of Hughes, a 
bankrupt, againſt Smith (c), where it was found that the defend- 
ant ſold the goods for the uſe of his maſter, the Court held 
that trover would lie, becauſe the taking upon him to diſpoſe 
of another's property, though not for his own uſe, was a tor- 
tious act, and the gift of ſuch an aQtion. The ſame is the caſe 
of every ſheriff, againſt whom trover lies for refuſing to deliver 
the goods of one perſon to another. Cowper v. Chiity (d). And 
yet there is no pretence to ſay in any of thoſe caſes that the 
party intended to convert them to his own uſe. And it is ſaid 
expreſsly in Salk. 655. pl. 4- that though trover does not lie 
againſt a carrier if the goods appear to have been really loſt by 
negligence, yet if that do not appear, or if the carrier had them 
in cuſtody when he denied to deliver them, it is good evidence 
of a converſion. Now this cannot be imputed to negligence; 
for it was a wilful diſobedience of orders, and is therefore 28 
ſtrong evidence of a converſion as can be tated. 

(a) 1 BI. Rep. 413. 423. 

(5) This was only aſſetted at the bar: but there was no affidavit of it. 

(c) 1. 328. 
{d) 1 Bur. 20. 


| Erftint, 
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Erſkine, Mingay, and Laber, contra, admitted, that demand and 
refuſal were prima facie evidence of a converſion, till explained, 
but no more; for if converſion be not actually found on a ſpecial 
verdict in trover, judgment muſt be for the defendant. Now here 
the refuſal was ſatisfactorily explained; for the goods were de- 
livered to the wharſinger expreſsly for the uſe of the plaintiff ; 
and therefore his right to them, ſo far from being denied, was 
recognized, The delivery to the wharfinger was in the uſual 
courſe of trade. There was no evidence of it's being done col- 
luſively ; and if done bend fide under an idea, whether well or ill 
founded, of a right in the wharſinger, trover, which is founded 
on a tort, will not lie; but the plaintiff has his remedy by an 
action on the caſe againſt the carrier for a mil-dehivery. The 
wharfinger may even be conſidered as the agent for the plaintiff z 
and all the caſes of this kind, where trover has been maintained, 
ſuch as Perkins v. Smith, and Cooper v. Chitiy, have been either 
where the property has been altered by an actual ſale, or the de- 
nial has been grounded on an aſſertion of property in ſome other 
perſon, But they are not applicable to the preſent caſe. If the 
plaintiff had intended to diſpute the claim of wharfage, he might 
have done it by bringing his action againſt the wharfinger. But 
ſuppoſing it neceſſary for the defendant to juſtify his denial under 
the right of the wharfinger, all the evidence given was in ſup- 
port of ſuch a right; and, however flight, it muſt be taken to 
be true, as none was oppoſed to it. The caſe of Stephen againſt 
Cher appears to have turned altogether on the conſtruction of 
the act of Car. 2. for there was no evidence of an uſage in 
that caſe, And with reſpect to what is ſaid relative to the an- 
chorage and moorage, it reſts merely on aſſertion, of which the 
Court can take no notice. | 

Lord Kenyon, Ch. J.—It is clear that the plaintiff is entitled 
to recover cither againſt the defendant or the whartinger ; and 
if no wharfage be due, of which there was no ſatisfactory evi- 
dence, I think that this action may be maintained againſt the 
defendant, 

ASHHURST, J.—If the wharfage duty be not due, it is clear 
that trover will lie againſt. the defendant. Or even if the de- 
ſendant landed the goods on the wharf with the view of ſhelter- 
ing himſelf ſrom the payment of the moorage-duty, that alſo 
would ſubje& him to this action. | 

BULLER, J. -I am of opinion that the objection to che form 
of the action is not well founded. For the plaintiff gave expreſs 
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1791. orders to the defendant not to land the goods on the wharf, to 
which the latter agreed at the time, but afterwards diſobeyed 

o 410 thoſe orders and delivered the goods into the poſſeſſion of the 

Har. wharfinger: now on theſe facts I think that trover will lie, I 
cannot go on the ground that the wharfinger was the plaintiff's 
agent: for, ſo far from it, the plaintiff expreſoly diffented to the 
goods being ſent there. And if one man, who is entruſted with 
the goods of another, put them into the Hands of a third perſon 
contrary to orders, it is a converſion, If a perſon take my horſe 
to ride, and leave him at an inn, that is a converſion; ſor 
though I may have the horſe on ſending for him and paying for 
the keeping of him, yet it brings a charge on me. So here the 
defendant by putting theſe goods into the cuſtody of the wharf. 
inger brought a charge on the plaintiff. And this is a deliberate 
act, it being done contrary to the orders of the owner, and 
therefore diſtinguiſhable from the caſe put at the bar of a miſ. 
delivery of goods, merely owing to a miſtake. So ſtands the 
caſe independently of the evidence reſpecting the wharfage : but 
that is very material to be conſidered ; becauſe if the wharfage- 
duty be due, that will be an anſwer to the preſent action. The 
uſage ſet up at the trial does not appear to be uniform; for, though 
ſeveral of the witneſſes ſaid that in their opinion it was due, yet 
opinion is no evidence, and in point of fact the duty has not 
always been paid in caſes where the goods were not landed, 
The caſe in Bl. Rep. goes a great way to prove that no ſych 
payment can be exacted. | 

Gros, J. of the ſame opinion, 

On a ſubſequent day Lord Xenon ſaid, that the Court had 
fully conſidered this caſe, and were of opinion that no new trial 
ought to be granted, and that the rule ſhould be diſcharged. 

Per Curiam, Rule diſcharged, 


Fg Dot on the Demile of ParLLies againff ALDRIDGE. 


A. deviſed T the trial of this cjectment, for a houſe and ground belong- 
to B. ing to it, at the laſt Wincheſter Aſſizes before Perryn, B. 
Due ant. A verdict was taken for the plaintiff, ſubject to the opinion of 


—_—_— this Court on a caſe reſerved. The plaintiff claimed as the heir 
of C for life : wy 

on condi- at law, the defendant as the deviſee, of V. Phillips ; who de- 
tion that he 3 
ſhould convey the premiſes to truſtees, to take place after B.*s death for the uſe and ſupport of the 
preaching the word of God at the meeting-houſe for ever, and in caſe the preaching there ſnoul! 
pe diſcontinued, then over to a charity-ſchool; held that B. took an eſtate for life, though the 


deviſe over, after his death, would be void by ſtat. 9 Geo. 2. c. 36. iſed 
vue 
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viſed thus: © To the Reverend Adam Aldridge, late of Ameſbury in 
« JVilthire, but now preacher at the Meeting-houſe in Lyndhurſt, 
« All, Sc. (deſcribing the premiſes) To hold to him the ſaid 
« Adam Aldridge for and during his natural life only, on this 
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Al- 


« expreſs condition, that he do and ſhall without delay after 1k. 


« my deceaſe ſettle and convey the ſame to truſtees, to take 
« place at his deceaſe, for the uſe and ſupport of the preaching of 
« the word of God at the meeting-houſe at Lyndhurſt aforeſaid for 
« ever; and in caſe ſuch preaching ſhould be diſcontinued, I 
direct the ſame to be applied towards a ſchool for teaching 
« the poor children of Lyndhurſt aforeſaid for ever. And I do 
« hereby give unto the ſaid A. Aldridge full and abſolute power and 
« authority to ſettle the ſame accordingly.” Then followed a be- 
queſt of money in the funds to the ſame uſes ; legacies of 100/. to 
the defendant and the other executor, for their trouble in executing 


the will; and a bequeſt of the houſehold furniture in the houſe - 


in queſtion to the defendant for life, with a direction to ſettle the 
ſame to the uſe of the ſucceeding miniſters, to go as heir-looms. 
And beſides ſome other legacies the will contained the following 
clauſes; * And I further expect (a) that he (the defendant) will, 
« with the help of God, after my deceaſe, without delay, ſettle 
« and forward every thing in his power to promote and 

1 on the work of God at Lyndburſt aforeſaid, both in his life-time 
* and after his deceaſe.”— And if it ſhould ſo happen that T 
% have not left any of the aforeſaid legacies in a lawful and legal 
* manner, to prevent any advantage being taken thereof, I do 
« hereby give, deviſe, and bequeath, ſuch legacy or legacies unto 
« the ſaid W. Downer, and A. Aldridge, in truft, to be diſpoſed 
« of by them at their diſcretion for ever.” 

Durnford, for the plaintiff, contended, that not only the limita- 
tion ſubſequent to the defendant's life eſtate, but that the life- 
eſtate alſo, was void, by the 9 Geo. 2. c. 36. as being a deviſe to 
a Charitable uſe. Anda he was proceeding to urge that it was a 
deviſe to the defendant, not in his individual capacity, but in the 
character of preacher, and in confidence that he would continue 
to perform the duties of that ſtation, from the deſcription given 
of him by the deviſor, from the expectation (5) expreſſed by the 
deviſor that the defendant © would forward every thing in his 

(a) Vide note (5), X 

(% © Requeſting,” * deſiring, © not doubting,” © and hoping,” have been 
held ſufficient to raiſe a truſt, where the property is certain, and the objects pointed 
put are preciſe and diſtin. Harding v. Glyn, 1 Ath. 469. Fales v. England, Pre, 
in Chan. 200. and the caſes there referred to in the notes. Buggins v. Yates, 9 Med, 


122. Harland v. Trigg, 1 Bro. Ch, Caf. 142. Wynne v. Harkins, 16, 179. and Pierſon 
J. Garner, 2 Bro, Ch, Caf. 38. 226, 
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1791. „ power to promote and carry on the work of God both in hi, 
— cc life-time and aſter his deceaſe,” and from the proviſo at the 
Don end of the firlt deviſe that, in caſe the preaching ſhould be dif. 
Ary- continued at this meeting-houſe, the profits of the eſtate ſhould 
be applied towards the ſchool ; but was ſtopped by 
The Court (a), who thought the point too clear for diſcuſſion, 
For that, though the ſubſequent limitation was void, the defend. 
aut's life-cſtate was clearly good; that the religious perſuaſion 
of the defendant raiſed no ground of objection to his taking the 
eſtate; and that the deviſe over to the ſchool, in caſe the preach. 
ing ſhould be diſcontinued, only related to the limitation after 
the defendant's death. | 
Gibbs was to have argued for the defendant. 


Poſtea to the defendant (b) 


(a) Abſent Afturſi, J. and Buller, J. 

(% The laſt clauſe appears fraudulent, as being an intended evaſion of the ſtatute, 
Fide The Atterne) «General v. Tyndal, Amb. 614. and Highmere en Mortm. 106. And 
it is d.fiirguiſhable from the caſe of Adlington v. Cann, 3 Ath. 141. inaſmuch as this 
is deviſed exprels'y in truſt. 


Areſiav \ 5 . 
Saw ul. The KING againſt Thomas NEWELL. 


Where a T WO juſtices allowed a rate made for the relief of the poor of 
* 4 5 the pariſh of Saint Giles in Reading, including the hamlet of 
two ſepa- M Hitley, in the county of Berks. The Seſſions, upon the appeal of 


ws —_ Thomas Nu tuell, confirmed the rate, and ſtated the following caſe: 


3 6559 © 2 * 
2 The pariſh of Saint Giles Reading lies partly within the borough 


rially made Of Reading, and partly without. The hamlet of Whitley is that 


a ſeparate FT > : - Tu 
rate tur part Which lies without the borough, is about three miles ſquare, 


the n oney and has immemorially bad a feparate conſtable, It has alſo im- 


Nie 8 
bore was memorially had a churchwarden, but no other church than that 


* which is common to the pariſh at large. And the hamlet- people 
one joint have been uſed to attend the veſtry-meetings of the pariſh at 
wor hog large at the church, but the people of that part of the pariſh out 


ee pro- of the hamlet never attended the hamlet- meetings; for which 
Orton, k 5 
And the Set. hamlet-meetings to chuſe officers for the hamlet-notices were 


fons Gd publiſhed in the church on the Eafter Sunday in every year, From 


find i 
wan fQthat the year 1648 to the time of trying this appeal, the inhabitants 
_— ſb hamlet-part of the pariſh have had overſeers of the poor 


could not 
belegter ſeparately appointed for the hamlet, and choſen at meetings of 
the 43 of the hamlet-people only ; the number of which overſeers has ra: 
Elia. it was 

ne li, that the diſtricts were not entitled to maintain their own poor ſeparately and diſtinctly, thoug'l 
fince the year 1648 they have conſtantly had, in the whole, more than tour overſeers, ſome of whom 
were choſ:n ſeparately by the hamlet, and though the hamlet-part bas immemorially had a con- 
ſtable of its own, . | ; j 
ric 
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ricd from that time. The hamlet have in every year had either 
two or three overſeers, except in four different years at different 
intervals, when they had one. Such overſcers have ſeparately 
diſtributed and laid out the money within the hamlet, and their 
accounts bave been ſeparately kept, and ſeparately allowed by the 
juſtices; and it does not appear that any interference has ever 
been made in the diſtribution or accounts by the payers in the 
borough-part of the pariſh, except at the general ſettlement of 
accounts as hereinafter mentioned. The part of the pariſh lying 
within the borough has during the ſame time invariably had one 
churchwarden and three overſeers; and ſuch overſeers of the 
borough-part have acted upon their ſeparate rates, and in their 
diſtributions and accounts, diſtinctly from the hamlet and the 
inhabitants or overſeers of the hamlet, except that the overſeers 
of the borough have afforded relief to the poor perſons belonging 
tc the hamlet-part of the pariſh when reſident in the borough, 
and have indemnified themſelves out of the general fund arifing 
from the poor-rates, collected as well in the borough-part as in 
the hamlet- part of the pariſh, at the general ſettlement of ac- 
counts as hereinafter mentioned. Certificates have in various 
inſtances ſince the year 1709 been ſeparately granted by, and 
directed to, the overſeers of the hamlet of Whitley to and by the 
overſeers of divers other pariſhes ; but it does not appear that a 
certificate has ever been granted by or to the overſeers of the ham» 
let of Whitley to or by the overſeers of that part of the pariſh 
which lies within the borough. Orders of removal have been 
made both from and to the hamlet of Whitley, and the paupers 
removed accordingly without appeal; particularly in 1755 an 
order of removal unappealed from was made from the par:fh.of 
St. Lawrence, Reading; and in 1774 another order was made 
from the pariſh of Sr. Mary in Reading + but it doth not appear 
that orders of removal have ever been made from or to the ſaid 
hamlet to or from that part of the pariſh of St. Giles which lies 
within the borough. <In 1649 the following order was made z 
viz. © April 23d, 1749, Whereas at the quarter-ſeſhons holden 
“ for the county of Berks, the 3d of April inſtant, the differ- 
« ence of the rates concerning the poor of the pariſh of St. Gi/ee 
* between the liberty of Jhitley and the other inhabitants within 
* the borough of Reading in the ſaid pariſh was referred to us; 
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* we, upon hearing all parties, do order that the inhabitants 


* within the liberty of J/hirley ſhall, according to a former order, 
pay the yearly ſum of 20/. 4s. 4d. monthly apportioned ac- 
h « cording 
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« cording to the ſtatute towards the relief of the poor of the 
« pariſh of St. Giles; and that the inhabitants of the pariſh 
« within the borough ſhall pay the yearly ſum of 35“. and in 
1% caſe the ſaid ſums ſhall not be ſufficient for the relief of the 
te poor of the pariſh, then the liberty of 7/hitley and the other 
« inhabitants of Sz. Giles ſhall pay proportionably according to 
« the former ſums; and in the mean- time the overſeers of Mi. 
% ley, having ſeen the accounts of the overſeers of the pariſh of 
« St. Giles, and finding the neceſſities of the poor do require it, 
„ hall pay forthwith their proportionable arrears.” Signed 

two juſtices. Ever ſince that order was made the directions con- 
tained in it have been obſerved by the two parts of the pariſh of 
St. Giles in regard to their reſpective contributions to the poor, 
and they have paid accordingly, the hamlet three-cighth parts, 
and the borough- part five-eighths, of the whole expences incur. 
red by the poor of both parts of the pariſh ; he wvhole expencer, 
when incurred, being computed into one integral ſum ; the overſeers 
of the hamlet-part and thoſe of the borough-part have accounted 
with each other reciprocally, according to the above proportion, 
There has been for ſeveral years and now is a poor-houſe in that 
part of the pariſh of &. Giles which lies within the borough, in 
which the poor both of that part and of the hamlet-part of the 
pariſh have been jointly maintained, and the expences attending 
ſuch maintenance have been defrayed by the two parts of the 
pariſh reſpectively, according to the proportion of five to three. 
The overſcers of the hamlet have uniformly, as far as any evi- 
dence could be had, made rates ſeparately for the hamlet; and 
it does not appear that ſince the year 1648 the perſons living in 
the hamlet have ever been charged by a rate made by the over- 
ſeers of the pariſh till the rate now in queſtion. In the year 
1740 a rate was made in the hamlet, and acted under, intitled, 
« A rate made by the churchwardens and overſeers of the poor 
« of the hamlet of Whitley in the pariſh of Sr. Giles, Berks, as 
« yell towards the neceſſary relief and maintenance of the poor 
« of the pariſh as of the hamlet, after the proportion of gd. in 
« the pound, charged on the inhabitants of the hamlet ;” and 
ſuch has been in general the mode of intitling all the rates made 
in the hamlet-part of the pariſh to the time of the preſent rate. 
In purſuance of an act of the 26 Geo. 3. c. 56. intitled,“ An 
« act for obliging the overſeers of the poor to make returns 
e upon oath to certain queſtions therein ſpecified, relative to 


« the ſtate of the poor,” ſeparate returns were made by the 
3 pariſh 
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pariſh of St. Giles and the hamlet of W}itley, as diſtinctly main- 1791. 


taining their own poor. The inhabitants of Whitley conceiving 


themſelves aggrieved by continuing the payment of three-eighths The King 
againſt 
of the general expenditure, in September 1789 the officers of the NWT. 


hamlet gave notice to the officers of the borough-part of the 
pariſh that they would not pay any rate made by the latter, 
or contribute to the relief of the poor within the borough-part, 
(except of thoſe belonging to the hamlet of Whitley which ſhould 
from time to time be in the poor-houſe of the pariſh of Sz. Ges, 
for which expence they would contribute their fair proportion 
according to any rate which ſhould be agreed upon,) it being 
their intent to apply all future monies raiſed by a poor-rate in- 
tended to be ſeparately made for the hamlet to the neceſſary 
relieving of the poor only who ſhould belong thereto ſeparately, 
and without the interference of the pariſh of Sz. Giles within the 
borough. After this notice had been given the hamlet of 
Whitley made a rate, intitled, A ſecond rate or aſſeſſment, made 
« the 2d of January 1790 by the overſeers of the hamlet of 
« Whitley for the neceſſary relief of the poor of the hamlet at a 
proportion of 25. in the pound,” which was duly publiſhed. 

And after this notice the next rate but one made by the borough- 
part of the pariſh of S/. Giles was the rate in queſtion, and which 
was intitled a rate for the relief of the poor of the pariſh of 
St. Giles in Reading, including Whitlez-hamlet, part of the ſaid 
pariſh, c. but it does not appear that any former rate for the 
borough-part of the pariſh made uſe of the words “ including 
% Whitley-hamlet part of the pariſh.” The appellant, Newell, 
has no property within the pariſh of &. Giles within the borough, 
but is an inhabitant of the hamlet, and is charged with the rate 
appealed from for his property within the hamlet, He is charged 
allo to a rate which has been made by the overſeers of the 
hamlet for the ſame period, which has alſo been regularly pub- 
lied. Mr. Newell, conceiving that he was liable only to 
the laſt rate, and not to the rate made by the overſeers of the 
part of the pariſh of St. Giles within the borough, appealed 
againſt it. 

Erſkine, Douglas, and Simeon, were to have argued in ſupport 
of the order of Seſſions ; but the Court deſired to hear the 
_ Counſel on the other ſide firſt. 

Bearcroft, Bower, Milles, Lane, and Blackflone, contra.—lt ap- 
pears from all the circumſtances of the caſe, taken together, that 
the pariſh of St. Giles, including the hamlet of Whitley, has not 
in fact had, nor can it have, the beneſit of the 43d of Elizabeth, 

inaſmuch 
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inaſmuch as there have been immemorially more pariſh-officery 
in the two diſtricts than are allowed by that ſtatute; R. v. Sir 
Watts Horton, ante, 1 vol. 374. This then directly falls within 
the miſchief intended to be remedied by the ſtatute 13 WW 14 
Car. 2. c. 12.3 and conſequently theſe diſtricts are entitled to 
the benefit of that act. The harnlet of M itiiy has immemorially 
maintained it's own poor ſeparately from the pariſh at large; 
and from the year 1648 it has had a conſtable of it's own, and 
diſtinct overſcers; there has been no general rate for the whole, 
but on the contrary ſeparate ratcs for the borough and hamlet, 
and the accounts of each have been allowed ſeparately by the 
juſtices, Such having been the uſage for ſo great a length of 
time, there ſeems to be no reaſon now to vary from it; and the 
leſs as it appears that prior to the time of paſſing the ſtatute 
of Charles the Second this pariſh could not, as a pariſh, enjoy 
the benefit of the 43d of Eligabeth, by maintaining it's own 
poor jointly ; which diſtinguiſhes this caſe from thoſe of Peart v. 
W:/lgarth (a), R. v. The Juſtices of Middleſex (b), and R. v. 
Uttoxeter (. Theſe diſtricts have been conſidered as ſeparate 
and diſtinct not only by the pariſh- officers of each reſpectively, 
as appears by the returns made to the Houſe of Commons under 
the 26 Geo. 3. c. 56. and which therefore ought to bind them, 
but alſo by all other pariſhes; it being ſtated in the caſe that 
certificates have been granted by Mitley-hamlet and directed 
to it by other pariſhes, and that orders of removal have been 
made to and from the hamlet, and two inſtances are lated of 
removals from two other pariſhes in Reading. It does not in- 
deed appear that there ever was any removal from &. Giles to 
I hitley : but that may be accounted for by the circumſtance of 
the officers of each diſtrict ſettling accounts every year, when 
allowances may perhaps have been made by each on that ac- 
count; and on which ſuppoſition the removal from one to the 
other could have anſwered no other purpoſe than that of creating 
an expence to both. With reſpect to the order made in 1649 
which may perhaps be relied on by the other ſide; in the full 
place it was extrajudicial, and cannot therefore be binding upon 
the hamlet of Milley; and in the next place it was an order 
framed on the circumſtances of the caſe as they then exiſted. 
At the moſt, the order, coupled with the ſubſequent uſage, can 
only amount to an agreement by theſe two diſtricts with reſpect 
to the proportion which each ſhould pay: but that cannot vary 


(a) 3 Burr. 1610. (6) Bett. 17. ( Dough. 332.3 and Cala. pl 
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this queſtion ; for the circumſtances of ſuch places muſt fluc- 
tuate, by which the proportion muſt of courſe be regulated. 
In R. v. Leigh (a), where it was only ſtated that the townſhip 
had for 60 or 70 years (and before for any thing that appeared 
to the contrary) had ſeparate overſeers and maintained it's own 
poor ſeparately from the pariſh at large, it was determined that 
it was ſtill entitled to that privilege. Now here it is not left to 
be collected by intendment, but is ſtated poſitively as a fact, 
that ſuch was the ſtate of this hamlet prior to the ſtatute of 
Charles the Second. In Sir T. Raym. 476. where the different 
diſtricts of a pariſh had diſtinct officers, made diſtinct rates, 
and kept diſtinct accounts, it was held that they were entitled 
to maintain their own poor ſeparately, But even if this were 
1 more doubtful queſtion, it has been ſaid by the Court of late 
years that it is extremely politic to favor the ſub-diviſions of 
pariſhes, it having been found by experience that better care 
is taken of the poor in ſmall than in large diſtricts. And in 
R. v. Leigh, Buller, J. ſaid, that “ though it ſhould appear 
« that a pariſh had enjoyed the benefit of the 43d of Elizabeth, 
yet if they could not now conveniently maintain their own 
« poor jointly, the Court would permit them to divide them- 


4 ſelves, provided there were ſuch legal diviſions in the pariſh” 


« as are capable of ſupporting their own poor ſeparately under 
« the ſtatute of Charles the Second.” Now this is ſuch a legal 
diviſion as is capable of maintaining it's own poor; for there 
is a conſtable in M hitley, which is deciſive to ſhew that it is a 
townſhip, 

Lord Kexnyox, Ch. J.— The caſe cited from Sir T. Raymond 
would have great weight in the deciſion of a caſe where the 
laQts are the ſame : there the Court proceeded on the ground 
of there being diſtinct officers, diſtinct rates, and diſtin accounts ; 
but in theſe diſtricts there are not diſtin accounts, but on the 
contrary there is one int account for both, On the facts diſcloſed 
in this caſe, it does not appear that theſe two diſtricts, which 
compoſe one pariſh, cannot have, nor is it ſtated that in point 
of fact they have not had the benefit of the 43 Elizabeth : but 
on the contrary almoſt every fact in the caſe goes to eſtabliſh 
this point, that they have ſquared their conduct rather by that 
ſtatute than by the ſtatute Car. 2. For if they had proceeded 


on the latter, there would have been no communion between 


them, and they would have acted to all purpoſes as if they had 


() Ante, 3 v 746, 
been 
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been perfectly diſtinct pariſhes. It is indeed ſtated that there 
have been removals to Whitley from ſeveral different pariſhes 
but it is not pretended that there ever was one from St. Giles; 
Reading, Probably diſtant pariſhes may have been deceived 
by theſe diſtricts having ſeparate overſeers, and have concluded 
from thence that they were ſeparate pariſhes : but their miſ- 
conception cannot vary the caſe. The material facts in this 
caſe are all included in thoſe few lines which follow the order 
in 1649. To that order I only refer as a date in the caſe; for 
it is extra- judicial: but it is ſtated, that * ever ſince that order 
« was made, the directions contained in it have been obſerved 
« by the two parts of the pariſh of Sz. Giles, in regard to the 
ic xeſpective contributions to the poor; that they have paid ac- 
c cordingly, the hamlet three-cighths, and the borough-part five- 
tc eighths, of the whole expences incurred by the poor of both 
« parts of the pariſh z the 4vhole expences, when incurred, being 
ac computed into one integral ſum ; and that the overſeers of each 
ac part have accounted with each other.” Then it appears to 
have been only one diſtri, affording one integral fund for the 
poor of both pariſhes z and that when one part has over-paid it's 
proportion the other has repaid it : but it was merely for their 
own convenience that they have ſubdivided themſelves, as is 
frequently done in other pariſhes, where one overſeer agrees to 
ſuperintend one part of the pariſh and another the reſt. But 
with regard to the proportions, agreed upon in 1649, which 
each diſtrict was to pay; thoſe indeed would not be binding at 
this time, if upon inquiry it ſhould appear that they are un- 
equal, conſidering the preſent circumſiances of the pariſh, If 
that had appeared in the cafe, which is attempted to be inferred 
from it, that theſe diſtrifts cannot reap the benefit of the ſtatute 


of Elizabeth, the objection would be well founded: but it ap- 


pears that they have had the benefit of that ſtatute. The only 
circumſtance that can bear the ſemblance of an argument againſt 
this deciſion is that theſe diſtricts have had more than four over- 
ſeers: but that appeared to be the caſe in ſeveral other pariſhes, 
on an inquiry directed by Lord Mansfield in R. v. Loxdale (a); 
ſo that though it may be a very material ingredient in theſe caſcs, 
it is not a decifive one. As therefore it is not ſtated as a fact 
in the caſe that theſe diſtrifts cannot reap the benefit of the 43d 
of Elizabeth, but as it appears (on the contrary) from all the 
facts, conſidered together, that they have had the benefit of it, 


(a) Jett. g.. 1 Barr. 445. 
we 
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we ſhould overturn all the authorities, if we were to determine 1791. 
that theſe diſtricts might now be ſubdivided. | 8 — — 

Asnunsr, J.—One material fact is wanting in this caſe, Th* — wp 

Frhich occurred in that of R. v. Sir V. Horton, where it was NWT. 
ſtated that thoſe townſhips could not reap the benefit of the 43d 
of Elizabeth. The juſtices at the ſeſſions ſhould have found that 
fact one way or the other. But, though they have not directly 
ſtated that fact, they confirmed the rate which was made for 
both the diſtricts together, which rather ſhews that in theit 
opinion theſe places could have the benefit of the 43d of 
Elizabeth, What is dccifive in this caſe is that it does not ap- 
pear that theſe diſtricts have ever acted ſeparately, but on the 
contrary that they have had one faint ſum for the poor of both 
parts of the pariſhes, and that they have ſettled their accounts at 

| | the end of each year. |: | 
| Gose, J. (a)—Nothipg is ſtated in this caſe to ſatisfy my 
mind that this pariſty cannot, by reaſon of the largeneſs of it, 
reap the benefit of the 43d of Zlizabeth ; but that on the con- 
trary they have in point of fact had it, except in one or two 
inſtances where they have acted otherwiſe merely for their own 
convenience. In the firſt place, there have never been any re- 
movals from one diſtrict to the other; next, all the poor have 
been maintained together in one poot-houſe ; and the inhabit- 
ants of the hamlet have conſtantly attended the veſtry-meetings 
of the pariſh. Now theſe three cireumſtances convinee me that 
this pariſh can have, and have had, the benefit of the ſtatute of 
Elizabeth, If they could not, the juſtices at the ſeſſionsſhould 
have ſaid ſo: but they ſeem to have enrertaitied a different opi- 
nion by confirming the rate. | 


Order of Seſſions confirmed. 
(a) Abſent Buller, J. | 
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TEE defendant, having been convicted before a magiſtrate in No hawker 


the penalty of 10/. under the 29 Geo. 3. c. 26. appealed to — 


the ſeſſions at Leeds, where the conviction was affirmed, ſubjeQ ale in any 
to the opinion of this Court on the following caſe : —— 


1 marKet- 
a The appellant was a ha wker, pedlar, and petty chapman, duly CORY 
cenſed ; and on Friday the 22d of Februcry laſt, being the — — 
place, by, 
| 29 Geo. 3. c. 26, J 16, £7. 
Vor. IV, T market- « 
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market-day at Leeds, and during the market-hours, he expoſed 
to ſale within a houſe in the town of Leeds, and not in the open 
market-place where the open market is uſually held, goods, wares, 
and merchandizes; the appellant not being an houſeholder there, 
nor the houſe in which he ſo expoſed the ſaid goods, c. being 
an houſe in which he had opened a room or ſhop, nor his uſual 
place of abode or of his carrying on buſineſs. 

By the 29 Geo. 3. c. 26. ,. 16. it is enacted, that no hawker, 
c. or any other trading perſon going from town to town, or to 
other men's houſes, travelling either on foot, or with a horſe, or 
opening a room or ſhop, and expoſing to ſale any goods, Qc. by 
retail in any town, &c, ſuch perſon not being a houſeholder 
there, or the ſame not being the uſual place of his abode, or of 
earrying on his buſineſs, ſhall ſell or expoſe to ſale any goods, &. 
in any city or market-town, or within two miles of the market. 
place of ſuch city or town, under the penalty of 10/. And the 
next ſection provides, that nothing in the act ſhall extend to 
hinder any perſon from ſelling or expoſing to ſale any goods 
in any public mart, market, or fair, but that ſuch perſon may do therein 
as he lawfully might have done before the act. A miſtaken notion 
having prevailed with the hawkers in ſome of the northern 
counties, who conceived that under the above proviſo they might 
expoſe their goods to ſale in any part of a market-town as they 
lawfully might have done before the act, this caſe was reſerved in 
order that the Court might give their opinion upon the true 


conſtruction of the act. 


Chambre and F. Heywood, in ſupport of the conviction, ob- 
ſerved, that the word „ therein” referred to . public mart, 


market, or fair;“ and that a market does not extend to every 
part of the market-town, but is confined to the place where the 
market is actually held. Gzdb. 131. & 8 Rep. 127. a. 


Cockell, Serjt. and Balguy, contr@. 

The Court ſaid, there was no foundation whatever for the con- 
ſtruction contended for by the hawkers, for that the proviſo 
only extended to ſales in the public market- places, and on the 


Conviction aſſirmed. 
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Fi EIL Ds One, Sc. againſt LEwWEN. 


A 


attachment of privilege ſhould not be ſet aſide, becauſe the 
name of the attorney was not indorſed on it, according to the 
2 Geo. 2. c. 23. / 22. which directs, that “ every copy of any 
« vrit or proceſs that ſhall be ſerved upon any defendant ſhall, 
« before the ſervice thereof, be ſubſcribed or indorſed with the 
« name of the attorney or ſolicitor, who ſhall be retained or em- 
& ployed by the plaintiff in ſuch writ or proceſs ;” 

Burrough now ſhewed cauſe, by obſerving, that the Legiſlature 
in making this regulation only intended that the defendant 
ſhould know who carried on the ſuit againſt him, in order that 
he might have an opportunity of applying to ſuch perſon reſpeCt- 
ing the particulars of the ſuit; and that the reaſon could not 
apply to a caſe like the preſent, where the name of the attorney 
was in the body of the writ, and where the addition of the name 
on the back of it could convey no further information. 

Morgan, in ſupport of the rule, ſaid, that the words of the act 
were general, and extended to all caſes; and that, being poſi. 
tive, the directions of the act could not be diſpenſed with in 
any caſe. But 

Lord Kenyon, Ch. J. ſaid, the act of parliament does not 
extend to a caſe where an attorney ſues for himſelf, but only to 
thoſe caſes where he ſues for ſome other perſon. 
| Rule diſcharged. 


. —ñ ᷑ ʒꝶ́ ?ê U ä 
SHEPHERD againſt CHARTER, 


THE defendant having ſuffered judgment to go by default in 

this action, which was brought on a bill of exchange, the 
plaintiff obtained a rule to ſhew cauſe why it ſhould not be re- 
ferred to the Maſter to ſee what was due for principal and in- 
tereſt, and why final judgment ſhould not be ſigned for that 
ſum, without executing a writ of enquiry. 

Manley now ſhewed cauſe, as well on an affidavit, which at- 
tempted to impeach the conſideration of the bill, as on the ge- 
neral ground that, though where a preciſe ſum was the ſubject 
of the action the Court might diſpenſe with a writ of enquiry, 
yet they would not in a caſe like the preſent, where the damages 
to be recovered were uncertain, and where the defendant ought 
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1 1791. to have an opportunity of conteſting before the jury whether or 
— not any intereſt ſhould be paid, and of ſhewing payment even of 
3 part of the principal. 

Cn. Gibbs, in ſupport of the rule, ſaid, that the firſt anſwer given 
to the application was no reaſon why this queftion ſhould be re- 
ferred to a jury, becauſe the contents of the affidavit could not 
be evidence before them, inaſmuch as the defendant could not, 
after ſuffering judgment to go by default, be permitted to ſhew that 
nothing was due. And he obſerved, that the caſes in the Common 
Pleas (a) furniſhed a deciſive anſwer to the other objection. 

Lord Kenvon, Ch. J. In ſuch caſes as the preſent, it is ex- 
tremely convenient to do what was done in the Court of Com- 
mon Pleas; as the quantum of damages depends on figures, they 

| may be aſcertained as well before the Maſter as a jury. And 

5 this is not a new practice; for the laſt caſe in the Common 

l Pleas refers to old authorities. 

8 BULLER, J. (5)—On the general queſtion there is no doubt; 

Ws and the evidence diſcloſed by the defendant's affidavit would not 

; be admiſſible before a jury, 

Gnosx, J. ſaid, that he knew that the judges in the Common 
| Pleas gave the caſe before them great conſideration before they 
# referred the queſtion to one of the Prothonotaries. 

5 Rule abſolute (c). 


(a) Raſpleigb v. Salmon, II. Bl. Rep. C. B. 2523 Andrews v. Blake, ib. $294 and 
Longman v. Fenn, ib. 541. 


(5) Abſent Aus, J. 
(c) Vid. Maſin v. Lord Maſſarcene, prft, 493. 
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The KING again Brown. 


— DM THE Court having granted an information in nature of u 
been grant- warrants againſt the defendant for claiming to be a common 


ö———Ʒ—ä— —— ̃ꝗ ES ID OO 


— tofile councilman of York, the defendant in the introductory part of 
| an inform- his plea ſet forth his title, firſt as freeman, and afterwards de- 


ation i 
— bn duced his title as common councilman, to which the former was 
zeainſta A previous ſtep. The relator in one of his replications attacked 


againſt a 


party for the defendant's title as freeman. 
claiming to 


be common On which account, Helroyd now moved that ſuch replication 
of2 — be ſtruck out, or a noi praſcgui entered by the officer of the court, 


at on the ground that as no perſon's title to a corporate franchiſe 
P - 

cation attacked alſo the defendant's title as freeman, which had been Rated in the introduRory 
parc of his plea, the Court retuſed to ſtrike it out or direct their officer to enter a * * , 
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eould be impeached at the ſuit of a private relator without leave 3491, 
of the Court, and as the Court had only given leave to impeach — 
the defendant's title as common councilman, the relator ought 1 
not to be permitted indirectly to call in queſtion his title as free» Baown. 
man, which the Court upon a direct application for that purpoſe | 
would not have permitted, inaſmuch as it was ſworn that the 
defendant had been in quiet poſſeſſion thereof for 12 years (a); 
But, to a queſtion put by the Court, he anſwered that he could 
not find any caſe to ſupport ſuch an application. 

Per Curiam.—It is admitted that there is no precedent for 
ſuch an interference by the Court ; nor does it appear that they 
have ever exerciſed the ſame diſcretion in theſe cafes as the 
Attorney-General does in the caſe of an information filed by 
him ex officio. When a proper caſe has been laid before the 
Court to induce them to grant the information, they have never 
exerciſed any control over it afterwards, as to the manner in 


which it is to be conducted. 
Rule refuſed. 


() Vid. R. v. Dictin, PAH. 


Cockkaitr and Wife, Executrix of Moopy, again/t Saturday, 
KyNnASTON. det 


T ROVER for goods. The firſt count ſtated the trover and I an-exe- 


cutor de- 


converſion to have been in the life-time of the teſtator. The clare 22 
; 8 tr 
lecond count ſtated the trover in the life of the teſtator, and the converfon 


converſion afterwards. 'The third count was for a trover and — 


converſion after the death of the teſtator. At the trial the time, and 


plaintiffs were nonſuited; and a rule having been obtained to g 
ſhew cauſe why they ſhould not pay coſts to the defendant, converſion 


Marryat and Wigley now ſhewed cauſe ; contending, firſt, that — | 


as the goods, which were the ſubject of the action, were not aſſets —— 
5 1 N l ſuited, he is 
in the plaintiff's hands till recovered, they were obliged to ſue in not liable to 
auter droit, and conſequently were not liable to pay coſts. Now F * 
all the evidence offered at the trial was applicable only to the 

firſt count, which charges both the trover and converſion in the 

teſtator's life-time (a). But if that cannot now be enquired into, 

the caſe of Maſon v. Fackſon (b) is deciſive, where a contrary caſe 

of Athey v. Heard (c) was over-ruled. The authority of the 

former caſe is indeed in ſome degree ſhaken by Harris v. Han- 


(4) In this they were.confirmed by Buller, I. who tried the cauſe. 
(b) 3 Leu. 6o. (c) Cro. Car. 219. „ 
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nay (a); but there the whole cauſe of action aroſe aſter the teſta- 
tor's death, which diſtinguiſhes it from the preſent caſe. And 
that diſtinction is confirmed by what fell from the court there; 
ſor Lee, J. referred to a caſe in 6 Med. 92. and another in Salk. 
207 3 in the former of which Posuell, J. ſaid, that where the pro- 
perty ſued for was aſſets in the executor's hands before recovery, 
there he ſhould pay coſts on the nonſuit ; and in the latter Halt, 
Ch. J. ſaid, that if the goods of the teſtator be taken and con. 
verted before they come to the hands of the executor, he ſhould 
not pay colts on a nonſuit in an aftion brought for the goods, 
for they were never aſſets. But even on the laſt count in this 
caſe it is not to be taken that the goods had ever been in the 
actual poſſeſſion of the executrix ; it is only a conſtructive poſ- 
ſeſſion. In Bull v. Palmer (b), where an executor was non- 
ſuited in an action on an account ſtated with him as executor, 
three of the Judges held that he was not liable to coſts, becauſe 
the action was in right of his executorſhip, and the money re- 
covered was aſſets. So in King, executor, v. Thom (c), where the 
payee of a bill of exchange had indorſed it to A. and B. as exe- 
cutors, it was held that they might declare as ſuch in an aCtion 
againſt the acceptor. And in Portman v. Cane (d), the plaintiff, 
executor, having declared on a bond given to the teſtator, was 
held not liable to coſts on a verdict againſt him, though the 
breach were aſſigned alter the teſtator's death; and the reaſon 
given was, that the plaintiff could only ſve as executor. It is alſo 
material to be conſidered, that the plaintiffs could not have de- 
clared in any other manner; for the action being brought to re- 
cover perſonal property of the wife, ſhe could not have joined 
with the huſband, if the claim had been made in her individual 
capacity; for then the property would have veſted in the huſ- 
band, and he only could have ſued for it. 

Leyceſler, in ſupport of the rule, inſiſted, that the Court could 
not now take into conũderation what paſſed at the trial, ſor that 
this queſtion aroſe upon the record. There it appears that the 
plaintiffs declared for three cauſes of action; and though, if the 
declaration had only contained the firſt count, they would have 
been exempt from the payment of coſts, becauſe in that the 
wife muſt have declared as executrix, yet as they have added 
two other counts, in which ſhe need not have named herſelf exc- 
cutrix, they are liable to the coſts of the whole. Jones v. Wilſon, 


(a) Rep. temp. Hardw. 204. % 2 Lev. 163. (e Ante, 1 . 487- 
(4) 2 Lord Ram. 1413. and 1 Stra. 682. 
11 Mad. 
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11 Mad. 256. Executors are not expreſsly excepted out of the 
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ſtatutes 23 Hen. 8. c. 15. and 4 Fac. 1. c. 3. which give colts — 


generally to a defendant where the plaintiff is nonſuited ; they 
have been held to be exempt from paying coſts only by an 
equitable conſtruction of thoſe ſtatutes in their favour ; but that 
conſtruction ought not to be extended to caſes where they are 
not obliged to ſue in their repreſentative capacity. The caſe of 


Maſen v. Fackſon (a), which was principally relied on by the 


other ſide, was determined on the authority of two caſes z one 
of which, Bull v. Palmer, has been ſince denied to be law by 
Treby, Ch. J. in 1 Ld. Raym. 437. but, if law, is inapplicable, 
becauſe (as is ſaid in 6 Med. 93. on a ſimilar caſe) « there was 
« no new cauſe of action, but only a new action upon an aſeer- 
« taining of an ancient cauſe, which aſcertaining leaves it ſtill a 
« debt of the teſtator's ;” and the other, Peacoct's caſe, was miſ- 
repreſented, as appears by another report of the ſame caſe in 
Hutton (b), who himſelf was one of the Judges. In Cro. Car. 29. 
it is ſaid that three of the Judges, of whom Hutton was one, were 
of opinion that the defendant ſhould not have coſts : but Hut. 
ton's own report of that caſe is different ; for there it appears that 
the Court were equally divided. But all the other caſes agree, 
that where the converſion, which is the giſt of the action, is 
ſtated after the teſtator's death, and the plaintiff is nonſuited, he 
muſt pay coſts, notwithſtanding he name himſelf executor, for 
that is lurpluſage. Worfield v. Worfield, Latch. 220. 1 Ventr. 10g. 
Atkey v. Heard, Cro. Car. 219. 1 Ld. Raym. 436. Grey v. Locks 
wed, Barnes, 132. 4to. edit. and Marſh v. Yellowly, 2 Str. 1107, 
In Gale v. Till (e), where the executor who had brought a writ of 
error was held not to be liable to pay coſts, yet it was ſaid that 
in trover, if the converſion were after adminiſtration granted, and 
the adminiſtrator failed, he ſhould pay coſts. And in Eaves v. 
Macato (d), the Court faid, that “ In trover and converſion by an 
« executor, upon a trover and converſion in the time of the exe- 
* cutor, the executor, if nonſuit, ſhall pay coſts ; for he need 
not name himſelf executor, and the goods are aſſets in his hands 
« though he never recover them.” The caſe alluded to by the 
other ſide of Harris v. Hannay, in Rep. Temp. Hard. would be 
decifive of this queſtion, were it not for the firft count; for there 
the huſband of the executrix declared on a converſion after the 
teſtator's death, {tating the trover in his life-time ; and the Court, 
aſter conſidering all the caſes, held that the plaiutiffs, who were 


(a) 3 Lev. 60. (% Hurt, 78. 
0) 3 Lev. 3753 and 4 Med. 244. (4) Salk, 314. 
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nonſuited, were liable to pay the coſts. Then the caſe cannot 


— be varied by the plaintiffs adding a count, alledging the troyer 


Cocx x- 


ILL 


1 
Ky» 
T = 


and converſion in the life-time of the teſtator; for then the pays 
ment of coſts might always be evaded. And on this point the 
caſe in 11 Mad. 256. is concluſive. 

Lord Kenyon, Ch. ]J.—If the plaintiffs could have fued i in 
their individual capacity, they would have been liable to pay the 
coſts : but they eould only ſue in their repreſentative character 
to obtain the poſſeſſion of aſſets which belonged to the wife as 
executrix (a); and therefore they are exempt from paying coſts, 
It appears that the only evidence offered at the trial was appli. 
cable to the firſt count. 

AsnHHunsr, J.— Upon the firſt count it is admitted that the 
plaintiffs would not have been liable to coſts; and on the trial 
the evidence was brought to ſupport that count only. That 
makes an end of the preſent queſtion; and the addition of the 
other counts ought not to vary the caſe, for it does not appear 
that they were added from litigious or vexatious motives, but 
from prudence merely to take advantage of any other evidence 
which the plaintiffs might obtain before the trial. 

BULLER, J.— The cafes upon this ſubject are ſo contradictory 
that it is impoſſible to reconcile them: but thoſe which are beſt 
founded on reaſon ſhew that the plaintiffs in this action ought 
not to pay coſts, The caſe in 3 Lev. 375. is a very material 
one, where the queſtion was whether the adminiſtrator ſhould 
pay the coſts of a writ of error. For whether there were any 
error or not was apparent on the record, and muſt have been 
known to the adminiſtrator : but, as it was neceſſary for him to 
ſue in the character of adminiſtrator, it was held that he was 
not liable to pay coſts. The caſe in 2 Lev. 165. where the 
plaintiff-executor only declared on an account ſtated by the. de- 
fendant and himſelf, is alſo a very ſtrong one. So too is that in 
3 Lev. 60. There are indeed caſes the other way. And there- 
fore it is neceſſary to conſider the principle upon which the ex- 
emption ſtands, One rule is, that if a plaintiff name himſelf 
executor when he need not, and fail, he ſhall pay coſts ; as where 
his declaration ſtates a cauſe of action due to him perſonally, 
Another rule is, that a plaintiff cannot join in the fame declara- 
tion a cauſe of action in his character of executor with another 
which accrued in his own right. And that will govern 
the preſent queſtion; for if it be true that the laſt count 


(a) Munt v. Stokes, poſt, 565; and 7 Bed. 246. 
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in this declaration applies to a cauſe of action in the 

:atiffs* individual capacity, the declaration is bad upon the 
face of it, and the defendant might have demurred to it. But 
I am of opinion that every cauſe of aftion ſtated in the deela- 
ration accrued to the plaintiffs in their repreſentative character; 
for though the converſion be ſtated in the two laſt counts to 
have been made in the life-time of the executrix, yet it was a 
cauſe of action which accrued to the wife as executrix, and 
muſt have appeared ſo at the trial. If the goods, which were 
the ſubject of the action, never were in the actual poſſeſſion of 
the executrix, it was abſolutely neceffary for her to declare in 
that character: and if no demand were made in the life-time 
of the teſtator, it was neceſſary to declare on a converſion after 
the teſtator's death. Even on the third count we are not to 
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—— 
Cocrtyn- 
ILL 


Kynayg- 
TON. 


conclude that theexecutrix ever had actual poſſeſſion of the goods; 


and if not, they were not aſſets till recovered. But the prin- 


ciple, ſtated in ſome of the caſes cited againſt the rule, is the 


true one, that, whether the converſion happened before or after 
the teſtator's death, if the goods when recovered would be aſſets 
in the hands of the executrix, ſhe muſt ſue for them in her re- 
preſentative capacity ; and then ſhe is not liable to coſts, 
GrosE, J. of the ſame opinion. 
Rule diſcharged (a). 


(e) But ſee Bollard and wife, adminiſtratrix, v. Spencer, alt, 7 wel. 358. 


The KING againſt Bovcney and Others. 


N the 7th of July 1790 the defendants were convicted in 
certain penalties under the conventicle act (a); on the 14th 

of July the magiſtrate iſſued a ſummons or order requiring them 
to pay the penalties: On the 12th January 1791, two perſons, 
having entered into recognizance to proſecute with effect, c. 
obtained a certiorari to remove the conviction into this court, 
to ſet aſide which writ a rule was obtained in two grounds; 


firſt, that the defendant had not given the ſecurity required by i 


the 5 Geo. 2. c. 19. / 2.3 which enacts, that no certiorari ſhall 
be allowed to remove any judgment or order of juſtices, wnle/+ 
the party proſecuting ſuch certiorari, before the allowance thereof, 


() 22 Car. 2. c. Is 


enter into a recognizance with ſufficient ſureties, &c. in 501. 
13 Ceo, 3. c. 18. / ., be applied for within 6 months after the date of ſuch 


The party 
proſecuting 


a certiorari 


by the 5 C. 
2. c. 19. f. a. 
A certiorari 
to remove & 
conviction 
muſt, by 
conviction. 


with 
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1791. with condition to proſecute the ſame without delay, and 9 
pay colts if the judgment or order be confirmed. And ſecondly, 
* * becauſe the certiorari was not moved for within the time allowed 
* by the 13 Geo. 2. c. 18. / 5. which directs that no certiorari 
and Oilers to remove convictions, Qc. before juſtices of the peace ſhall be 
iflued, unleſs it be applied for within fix calendar months next 
aſter ſuch conviction, judgment, order, or other proceedings, 
ſhall be ſo had or made. 
Erſkine, in ſupport of the rule, obſerved, firſt, that the words 
of the 5 Geo. 2. c. 19. were poſitive, and required at leaſt two 
ſureties in addition to the recognizance of the party himſelf, 
who proſecuted the certiorari; whereas in this cafe there were 
only two ſureties, excluſive of the parties themſelves. And, 
ſecondly, that more than ſix months had elapſed between the 
date of the convictions and the time of ſuing out the certiorari. 
Bearcreft and Leyceſter, contra, inſiſted, that under the 5 Geo, 2. 
it was not neceſſary for the perfon convicted to give ſecurity, it 
being ſufficient if the party who proſecuted the certiorari did ſo; 
and ſaid, that according to the conſtant and uniform practice of 
the Crown Office (a) two ſureties only were ſufficient, In 
anſwer to the ſecond objection, they obſerved, that the writ was 
ſued out within ſix months after the order of the magiſtrate, by 
which the defendants were required to pay the penalties. But 
The Court thought that both the objections were well founded. 
Firſt, that the words of the 5 Geo. 2. c. 19. were poſitive (5), and 
could not be diſpenſed with. And, ſecondly, that the certiorari 
ought to have been applied for within ſix months after the con- 
viction. 


Rule abſolute. 


(a) In which the officers of the Crown. Office agreed, 
(6) Vid. R. v. The Juſtices of Glamorganſhire, peſt, 5 vol. 279. 


Hite The KIS G againſt Dickix. 

ern,. 

1 OPPING moved for a rule to ſhew cauſe why an informa- 
will not tion in nature of a que warrants ſhould not be filed againſt 


dane the defendant to ſhew by what authority he claimed to be a 


Warranso 


3 freeman of the borough of Newcaftle. The affidavits ſtated 
«ga 


perſon who the uſage of the borough to be [inter alia] that no perſon was 


bas been in entitled to his freedom by ſervitude other than ſuch as had 
tue peace- ; p | KR: 
able poſſeC- ſerved an apprenticeſhip for the full term of ſeven years within 
non of his 


franchiſe the borough under a legal indenture; and who had demanded 
ix years. and actually taken up his freedom within a year after the ex- 
; | | piration 
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piration of his apprenticeſhip. It was alſo ſtated that, in a late 1791. 
converſation between the relator and the defendant, the latter ———— 


informed him that he had gained his freedom by apprentice- 


Kix 


againſt 


ſnip; that his apprenticeſhip had expired in 1765, but that Diexix. 


he did not take up his freedom till 1772. This rule was moved 
on a former day when it was refuſed; but the motion was urged 
again on this day Vy 

Topping, who ſaid, that fince the rule of limiting theſe ap- 
plications within twenty years had been laid down by Lord 
Mansfiuld in the Winchelſea caſes (a) no inſtance had occurred of 
a rule % having been refuſed merely on the length of time un- 
der twenty years; though that circumſtance might have entered 
as an ingredient in the judgment of the Court upon ſeveral 
applications of this ſort. On the contrary that rule had been 
recognized in ſeveral ſubſequent caſes; R. v. Carter (b), R. ve 
Binſtead (c), and very lately by this Court in R. v. Bend (d). 

The Court ſaid, that the ground of their refuſing the rule was 
not merely the length of time, though, being nineteen years, that 
weighed very ſtrongly : but that they had refuſed to interfere on 
account of the inſidious manner (as it appeared to them) of ac- 
quiring the knowledge of the defect in the defendant's title, by 
drawing him into a confeſſion. The only rule, which had ever 
been laid down to regulate the diſcretion of the Court on this 
ſubject, was that after 20 years they would on no account what- 
ever diſturb the poſſeſſion of ſuch a franchiſe ; but that within 


; that time each caſe ſtood on it's own circumſtances. 


Lord Kenyon obſerved, that prior to the Winchelſea caſes, 
in Mich. Term 1757, Rex v. Stephens (e), a rule niſ, upon an 
application of this ſort, had been refuſed ſolely on the ground 
of length of time. | 

BULLER, J. ſaid, that he had long been ſatisfied, according to 
what he had obſerved in The King v. Stacey (f), that the limit- 
ation of twenty years within which time theſe applications 
might be granted was much too long a period. 'That at the 
time when the rule was laid down in the Winchelſea caſes the 


Court were certainly unapprized of ſeveral caſes which had 


been determined before that time; R. v. Pike & Prideaux, Tr. 
10 Geo. 1. Rex v. Johns there cited, and Rex v. The Mayor 
of Helleflon, Hil. 12 Geo. 1. (g), which were decided entirely on 
the ground of length of time, though conſiderably within 


(a) 4 Burr. 1962, (5) Corp. 58. (c) . 75. 

0% Ante, 2 vol. 769, - (s) 1 Burr. 4333. (A, x vol. 4+ 

(2) Mr. Juſt, Buller read theſe caſes, which are already in print. Ante, 3 vl. 311. 
twenty 
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twenty years, And he ſuggeſted for the confideration of the 
Court whether it would not be adviſeable to adopt ſome rule 
for limiting their diſcretion upon 6 Oe of this nature in 
future within twenty years. 

The reſt of the Court concurred in the propriety of this con. 
fideration ; and ſaid, that they would adviſe upon the matter. 

And on a ſubſequent day in this term 

Lord Kzxvyon, Ch. J. read the following 


' GENERAL RULE: 


THAT the Court had reſolved in future to limit their own 
diſcretion in granting applications of this nature to ſix years, 
beyond which time they would not under any circumſtances 
ſuffer a party who had been ſo long in poſſeſſion of his fran. 
Chiſe to be diſturbed. And he afterwards obſerved, that there 
was great weight in the obſervations of Sir Fletcher Norton in one 
of the Winchelſea caſes (a), that the limitation of twenty years 
laid down by the Court was much too long, and contrary to the 
intent of the 9 Ann. (5) 

(a) K. v. Wardroper, 4 Burr. 2024. 

(5) The above caſe and general rule were not inſerted in the Reports of laſt Nag 
Term, on account of a bill which was ſhortly afterwards brought into the Houſe of 
Commons to explain and amend the ſtat. 9 Ann.; the progreſs of which bill has been 
fince ſuſpended by a prorogation of parliament. A law has ſince been paſſed on the 
fpirit of the above rule (32 Geo. 3. c. 58.) by which it is enacted, that it ſhall be 
tawful for any defendant to plead to an information in the nature of a quo warrants, 
that he held or executed the office or franchiſe fix years or more before the exhibit. 
ing of the information ; and that if the iſſue joined on ſuch plea he found for the 
deſendant he ſhall be <nt.tled to judgment and coſts. 


— —- —— —— — — —ꝛzmTrä— 
The Court made the following Order : 


IT 1s ORDERED, that from and after the laſt day of Trinity 
Term next, where any affidavit is taken by any Commiſſiones 
of this Court made by any perſon, who from his or her figna- 
ture appears to be illiterate, the Commiſſioner taking ſuch 
affidavit ſhall certify or ſtate in the jurat that the affidavit was 
read in his preſence to the party making the ſame, and that 
ſuch party ſeemed perfectly to underſtand the ſame, and allo 
that the ſaid party wrote his or her ſignature in the preſence 
the Commiſſioner taking the ſaid affidavit. 


THE END OF LASTER TRX. 
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In the Thirty-firſt Year of the Reign of Gzorce III. 


The Kino again/# JOLLIFFE. 


N information having been granted againſt the defendant 
in Michaelmas term laſt for a miſdemeanor, as a ma- 
giſtrate, it went down to be tried before Gould, J. at the laſt 
Surry aſſiaes; when an application was made to him to put off 
the trial upon the affidavits of Mr. Smith, Dr. Weller, and Mr. 
Barnes, The firſt of whom depoſed, that three days before, 
the defendant at King ſton where the aſſizes were held gave 
him four printed papers, one of which was annexed, and aſked 
him whether he had ſeen any of thoſe papers. That when the 
deponent received them he was about to read one, when the 
defendant defired he would put them in his pocket, which he 
did, And that he afterwards dclivered one of them to Dr. Weller 
at his requeſt ; but had not till the preſent occaſion had any 
converſation with any perſon concerning the contents. The 
aflidavits of Dr, Weller and Mr. Barnes confirmed the receipt 
of the paper by the former from Mr. Smith in the manner 
ſtated by Mr. Smith; and it alſo appeared from Dr. Weller's 
affidavit that he had delivered the papers ſo received: from 
Mr. Smith to Mr. Barnes, ſolicitor for the proſecutor, with- 
that affidavit being 


out 


1791, 


Faturday, 
June a2 Stu. 


A criminal 
information 
having been 
granted 
againſt the 
defendant, 
he, before 
the trial at 
vi, Prius, 
diſtributed 
hand- bills 
in the aſſize 
town, vin- 
dicating 

his own 
conduct, 
and refleQ- 
ing on the 
proſecu- 
tor's; this 
matter 
being diſ- 
cloſed to 
the judge at 
niſi prius by 
an affidavit, 
was held a 
ſufficient 
ground to 
put off the 
trial. Ard 


returned to this Court, they granted another . information. on it ayainſt the 
&tendant; conlidetin g the affidavit, taken at "ifs prixs as taken under the authority of this Count, 
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out knowing the contents. The ſubſtance of the paper'ſo de. 
livered was a vindication by the defendant of his conduct upon 
the charge contained in the information then pending, and an 
imputation of malicious motives in the proſecutor. Upon theſe 
affidavits the trial was put off, on the motion of the proſecutor's 
counſel, ſuggeſting that the papers had been publiſhed with x 
view of prejudicing the trial ; and the affidavits were returned 
into this court by the aſſociate. In the laſt term an application 
was made to this Court and a rule „, was granted for another 
information againſt the defendant, upon the affidavit of Mr. 
Barnes, ſtating, that the former trial had been poſtponed on the 
ground of the matters diſcloſed in the above affidavits of Mr, 
Smith and Dr. Weller, which were annexed thereto, together 
with the printed paper in queſtion, and that Mr, Smith and 
Dr. Weller, when requeſted to make affidavits to the ſame effect as 
before for ſupporting this application to the Court, had declined 
doing it. Mr. Barnes then depoſed, as before, that he had re. 
ceived the printed paper annexed to the affidavit ſworn at the 
aſhzes from Dr. Weller, who ſaid he had received the ſame from 
Mr. Smith, and that he had heard Smith ſay what he had aſter- 
wards ſworn in court, that he had received four of the ſaid 
printed papers from the defendant at Xing fon. There was alſo 
the uſual aſfidavit from the proſecutor Mr. Fanſhawe, denying 
the ſuggeſtions contained in the paper as far as reſpected him- 
ſelf, and that he did not make the application from any malice 
againſt the defendant. 

Piggott, Shepherd, and Adam, now ſhewed cauſe againſt the 
rule, on two grounds; Firſt, that the affidavits of Smith and 
Weller could not now be taken into conſideration, becauſe they 


were not made in this court, nor in this cauſe. They were 


not made in this court, but before the Judge at ni privs, who 
does not derive his authority from this court, but from the 
ſtatute Weftm. 4 (a) In Bullock v. Parſons (5), Lord Holt ſaid, 
« 'The authority of the Judge at ni privs is not by the diſtringas 
« but by the commiſſion of aſſize.“ And though the Judge, by 
poſſeſſing the power of trying the cauſe at ni/i pr ius, has alſo in- 
cidentally the power of deciding a preliminary queſtion whe- 
ther or not the cauſe ſhall be tried, and conſequently of taking 
an affidavit for the purpoſe of enabling him to decide that point, 
yet ſuch his incidental authority is confined to the particular 
queſtion then diſcuſſed before him, and he has no juriſdiction 


(a) 13 Ed. 1. c. zo. (6) Salk, 454. 


to 


m unf TnTT-TmSsTT EAA or GEORGE II. 287 
to take an affidavit for any other purpoſe, Neither were theſe 1791. 


n affidavits made in this cauſe, but in the former one of R. v. 
1 Jolie, and the circumſtance of the parties being the ſame in wo 2 | 
e both cannot vary the queſtion. It is in every day's experience Jort urs. j 
s for the Court to refuſe to hear affidavits read unleſs they be ks 
2 entitled and made in the very cauſe pending; and affidavits, 1 
d which are made for one purpoſe in one cauſe, cannot be uſed by 
n for another purpoſe in another cauſe without being re-ſworn, : 
r Now theſe were made diverſo intuitu ; merely as the foundation 4 
. of another proceeding, and without any view to the preſent 1 
e application. Then if the Court cannot receive theſe two aſſi- | | | 
r, davits, the others do not diſcloſe ſufficient evidence to warrant 3 
er the Court to grant the information. It will not be pretended 3 
d that the evidence of Barnet alone would be ſufficient 3 and what ! | 
" he heard Dr. Welter and Smith ſay cannot be received as legal 'R 
4 evidence, This is materially different from R. v. Archer (a), 1 
» where affidavits were permitted to be read containing expreſſions 3 
Ne of the defendant, aggravating his guilt, uſed by him in the 1 
m hearing of two perſons, and by them related to the perſons 
1 making the affidavits. For, in the firſt place, it was there 
id ſtated, and taken as the principal ground of deciſion, that the 
ſo parties, who refuſed to make the affidavit, were under the 
ng control and influence (5) of the defendant; which is not even 
n- ſuggeſted here. In the next place, the defendant in that caſe 
ce had been already convicted on other evidence; whereas here, 

this is the only evidence on which the accuſation itſelf is 
he founded. But, ſecondly, there is no evidence of a publication 
nd of this paper, which is of the very efſence of the offence ; for 
. it is only ſtated that the defendant gave ſome of theſe papers to 
re 2 friend with expreſs directions to put them in his poeket; 
bo and it appears that they were afterwards inſidiouſly obtained 
he from that friend by the contrivance of the proſecutor's ſolicitor. 
ud, Morris and Erſkine (c), in ſupport of the rulty” inſiſted, that 
ary theſe affidavits were taken in this court, they having been taken 
by by a Judge who was a delegate of the court, fitting at ni, privs 
21 to try the records ifſuing from hence. It may be admitted, with 
he- Lord Helt, that the Judge at niſ prius does not derive his autho- 
» rity from the difringas, but under the commiſſion ; but by that 

bl 

lar (a) Ante, 2 vel. 203. n+ (4) Pid. Kel. 58. 
jon le) Bond, Serj., Weed, and Lawes, were alſo to have argued on the ſame 44 


but the Court were ſatiafled with the arguments of Mr. Morris and Mr. E. tie. 
come 
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commiſſion an authority is delegated to him to repreſent the 


—— court whoſe cauſes he is to try. Formerly all cauſes, which 


The King 


originated in this court, were tried at bar; and it was only for 


— Bi the caſe of the court and ſuitors that the ſtatute was paſſed to 


enable the Judges to try them at ui privs : but the day at ni 
prius and the day in bank are conſidered the ſame; the jury 
proceſs is returnable here; and even ſtill in cauſes of great import. 
ance this Court retains the record and awards a trial at the bar 
of the court. And what paſſes at ni prius is fo far conſidered 
as done in this court, that, if a witneſs do not obey a ſubpena, 
this court will grant an attachment againſt him. Theſe affidayits 
then muſt be conſidered to all intents as made in this court; and 
they contain all the eſſentials of an affidavit, ſo that perjury may 
be aſſigned on them, if they be falſe. If then they were ſworn 
in this court, it is not neceſſary that they ſhould have been 
made directly with a view to this application; for being return. 
ed here by the oſſicer at ni privs, and filed on the records of the 
court, the Court might of themſelves award an attachment on 
them againſt the defendant for a contempt ; and if they be ſuffi. 
cient to warrant that mode of proceeding, a fortiori are they to 
ground an information upon. But even if it reſted merely on 
the affidavit of Barnes, that alone contains ſufficient evidence to 
induce the Court to interpoſe by granting an information. The 
caſe of R. v. Archer is much ſtronger than the preſent; for 
there hearſay-evidence was received to affect the judgment of 
the Court, and encreaſe the puniſhment of the defendant, whereas 
this is merely brought forward for the purpoſe of inſtituting an 
enquiry into the defendant's innocence or guilt. And the de- 
fendant in this caſe, as in that, had an opportunity of denying 
this part of the charge, which by his filence he muſt be taken to 
have confeſſed. The ſecond objection relative to the publication 
ſeems totally groundleſs, ſince it is more probable that the circu- 
lation of theſe papers (which were printed) would be encreafed 
by means of the friends of the defendant, than if he had diſtri- 
buted them only to indifferent perſons. And the manner of in- 
troducting the ſubject to his friend, by aſking him whether he 
had already ſeen any of them, is ſtrong evidence, not only of 
his wiſhing this friend to diſtribute ſome of the four papers 
which he then delivered to him, but of his having alſo circulate 
ed others before. 

Lord Kenyon, Ch. J.—Beſore I give my opinion on the prin- 


cipal queſtion in this caſe, I canuot but expreſs my entire 
7 colt 
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concurrence with what was done by the Learned Judge before 1791. 


: whom the former information was to be tried. It appeared to ——— 
* him by the affidavits then made, and which are ſince tranſ- . — * 
U mitted to this court, that, during the courſe of the aſſizes where Joriirrs. 
: the record was ſent down for trial, certain papers were diſtributed 'F 
ij by the defendant, which could not have been done with any 3 q 
7 other view than that of influencing thoſe who were to decide on 1 
* the queſtion then in agitation. If there never had been any pre- | 
" cedent before, it is impoſſible (I think) that any Judge, who Q 
A wiſhed to adminiſter upright juſtice, could hefitate what ſtep to q 
I take on ſuch an occaſion. But the caſe has happened before (a), 1 
and in this ſame county, where papers having been diſtributed 14 | 
" by the proſecutor to influence the deciſion of a popular queſtion, a | 
7 a right of way claimed through Richmond Park, the proſecutor's Y 
Ig own counſel moved to have the trial poſtponed, which was ac- | 
7 cordingly granted. bf 
* Wich reſpect to the principal queſtion; we are not now to 
determine whether or not the defendant be guilty of the offence 
ky which is imputed to him, but merely whether ſufficient matter 
Fg appear to warrant us in putting the guilt or innocence of the de- 
8 fendant into a conltitutional courſe of trial. Before we ſend it 
10 down to be tried, it is neceſſary for us to be convinced that the 
he corpus deliqti ſtands eſtabliſhed. Now it is impoſſible for any man 
for to doubt whether or not the publication of theſe papers be an 
F offence, Even the charge on the proſecutor would of itſelf war- 
rant us to grant the information; but that is a minor offence, 
oY when compared with that of publiſhing the papers in queſtion 
ot during the pendency of the cauſe at the aſſizes, and in the hour 
de. of trial. It is the pride of the conſtitution of this country that 
10s MM cauſes ſhould be decided by jurors, who are choſen in a man- 
* ner which excludes all poſſibility of bias, and who are choſen by 
"By | ballot in order to prevent any poſſibility of their being tampered 
fol with. But if an individual can break down any of thoſe ſafe- 
Qi. guards which the conſtitution has ſo wiſely and ſo cautiouſly 
i erected, by poiſoning the minds of the jury at a time when they 
he are called upon to decide, he will {tab the adminiſtration of juſtice 
of In it's molt vital parts. And therefore I cannot forbear ſaying, 
b that, if the publication be brought home to the defendant, he has 
— been guilty of a crime of the greateſt enormity, But it has been 


objefted that the publication was extorted; to which I anſwer, 
that it was not extorted from the defendant z he was a volunteer 


(a) B. v. Martha Gray 1 Burr, $20. | 
Vor, IV. U : : in 
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in the buſineſs; he voluntarily delivered four of theſe printed 
papers to Smith, introducing the converſation with 2 queſtion to 
Smith whether he had before ſeen any of them, which was a di- 
rect avrowal of the publication. And it is not neceſſary in a pro- 
ſecution ior a libel to prove a publication to ſeveral perſons ; 
publication to one is all that is required. Then the only re- 
maining queſtion is, whether or not there be any legal evidence 
before the Court to affect the defendant with this charge. Before 
the ſtatute 4 & 5 W. & M. c. 18. it was in the power of any 
individual to file an information, without diſcloſing to the Court 
the grounds on which it was exhibited. But that praQtice be. 
ing attended with the inconveniences recited in the preamble to 
that ſtatute, it was enacted, that no information ſhould be filed 
without the expreſs order of the Court publicly given. That 
ſtatute does not enumerate the grounds which are ſufficient to 
enable us to grant the information, but the Legiſlature leſt it to 
our diſcretion, truſting that we ſhould not fo far tranſgreſs ou; 
duty as to go beyond the rules of ſound diſcretion. In ordinary 
caſes affidavits are ſworn in the court for the expreſs purpoſe of 
praying an information upon them: but that does not preclude 
us from granting an information on affidavits equally authentic, 
although not made for that purpoſe. It has been ſaid, that in 
no caſe whatever can the proceedings in one cauſe be made uſe 
of in another: But the contrary is in every day's practice. In 
the Court of Chancery depoſitions taken in one cauſe are fre- 
quently read in another, ſaving all juſt exceptions, as that they 
are not between other parties, Sc. So, in courts of law, the 
evidence which a witneſs gave on a former trial may be uſed on 
a ſubſequent one, if he die in the interim (a); as I remember was 
agreed on all hands on a trial at bar in the inſtance of Lord Pal. 
»erſion ; but as the perſon who wiſhed to give Lord Pulmer/7on's 
evidence could not undertake to give his words, but merely te 
ſwear to the effect of them, he was rejected. So alſo when 2 
motion is made in this court to ſet aſide interlocutory proceedings 
on aſſidavits which diſcloſe criminal matter againſt an attorney ot 
any other officer of the court, the court perpetually directs a cri- 
minal inquiry into the conduct of ſuch officer, although the aſſ- 
davits be ſiled without any view to any criminal proceedings. 
Again too, when aſſidavits are made in this court, impeaching 
the conduct of magiſtrates, they are frequently ordered to be 
laid before the Lord Chancellor, to enable him to judge whether 
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af not ſuch magiſtrates ought to be continued in the commiſſion 
of the peace. We have alſo been furniſhed with a note, taken 
by an officer of the court, in which Mr. Bewer, who had moved 
in a cauſe of Coole v. Schmoll for the defendant's diſcharge upon 
alndavits filed in that cauſe, afterwards (a) moved again on read- 
ing thoſe affidavits and others filed in the cauſe of Da Cyfa v. 
$:hmoll for his diſcharge alſo in the latter, and the clerk of the 
rules doubted as to drawing up the rule upon affidavits which 
had not been filed in the Jatter cauſe ; but we were of opinion 
that, being filed regularly in the firſt cauſe, they might be read 
3s the foundation of the rule in this, and directed him to draw 
up the rule accordingly. In ſhort, all that is required in an affi- 
davit, as the foundation for a criminal information, is that which 
js required in every other cauſe, that the affidavit be made in'a 
judicial proceeding, where the party ſwears at the hazard of a 
proſecution for perjury, if it be falſe. Now theſe affidavits were 
taken before a Judge who had autherity to adminiſter an oath, 
they were made in the courſe of a judicial proceeding, and rele- 
vant to the material point in iſſue. And the original affidavits 
are now beſote us on the files of the Court, for they were tranſ- 
mitted here by the officer of the court below. It is not neceſſary 
for us to decide whether thoſe affidavits were taken under the 
authority of this Court, though I confeſs I have a ſtrong opinion 
on that point. The judges at m/e privs try the cauſes upon re- 
cords iſſuing out of the ſeveral courts of Weflminfler, which are 
returned to the ſeveral courts out of which they iflue, In caſes 
lent from the Exchequer, I belicve a commiſſion goes to try 
each cauſe. So too in C er the record is ſent down by mit- 
mut. And this is in ſubſtance the ſame. However I do nat 
ground myſelf on that point: I am ſatisfied that there is ſuſficient 
ground for this Court to grant an information on the athdavits 
now before us, without referring to the authority under which 
Mr. Juſtice G-u/d fat. Upon the merits 1 will not now give 
any opinion; but it would be a diſcredit to the adminiſtration 
of juſtice if we were to refuſe granting an information on the 
evidence laid beſore us. 

ASHHUuRsT, J.—I perfeQly agree that there is ample ground 
to induce us to interpoſe in this caſe by granting an information 
againlt the cefcndant, The crime with which he is charged is 
of the moſt malignant nature; the diſtribution of theſe papers 
could not have been made with any view but that of prejudicing 
ne minds of thoſe who were to decide on the guilt or junecence 
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of the defendant himſelf on a former charge. But an objection 
has been made to the manner in which this evidence is laid be. 
fore us, for that the affidavits were neither made in this court 
or in this cauſe, but merely for the purpoſe of putting off the 
trial of another. It is immaterial with what view they were 
made; the queſtion is, whether they contain ſufficient matter to 
ſatisfy our conſciences that the information ought to be granted, 
But the affidavits were made in the courſe of a proceeding upon 
the trial of a record ſent down by this Court ; I do not therefore 
heſitate to ſay, that every thing which was done at the aſſizes 
was virtually done under the authority of this Court. For 
though the authority of the Judge at ni prius is derived under a 
particular act of parliament, yet it is the authority of this Court 
which is ſo delegated to him. Upon the queſtion of publication 
I have no doubt: four of theſe papers were given by the defend- 
ant to Smith if they had been only given with a view to Smith's 
reading them himſelf, that would have been ſufficient, for the 
fact of giving papers to another perſon to read is a publication: 
but it does not reſt there, for it is clear that they muſt have been 
delivered to Smith with the view of his ſending them forth into 
the world, by the defendant's aſking him whether he had not 
already ſeen them. This manifeſts a conſciouſneſs in the de- 
fendant of having taken all due diligence to circulate the publi- 
catiori of theſe papers. And the circumſtance of the application, 
which was afterwards made to Smith for a peruſal of the papers 
ſhews the notoriety of the publication, 

BULLER, J.—This ſubject having been ſo very fully diſcuſſed 
already, I will confine myſelf merely to the queſtion, whether 
the affidavits which were taken at the aſlizes are properly before 
the Court, and whether we are not bound to receive and to 
take notice of them. In the trial of a cauſe iſſuing of this court, 
I am of opinion that the Judge at i prius muſt be conſidered 
to all intents as acting under the authority of this Court, and 
as an emanation of the Court, If we think proper we may try 
any cauſe, which is commenced here, at the bar of the court: 
it was for the eaſe of the ſeveral courts of Weſtminſter and the 
ſuitors that the Legiſlature enacted that caufes might be tried 
in the counties where they ariſe ; but if a cauſe be of great 
importance, or likely to be attended with conſiderable difficulty 
in the trial, it is {till the practice of the courts to retain it, 
and not ſend it down to trial at , prive, And in caſes where 
we ſend a record down to be tried, and for ſome cauſe it is not 
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ſo tried, we are to enquire what is become of the record and 1791. 
to know for what reaſon it was not tried: or if it be tried, and 
The King 
the verdict be not warranted, we are to correct it in this court, apanf 
In ſhort whatever is done in any ſtage of the cauſe is conſidered Jr Tx. 
as done in the court: and the Judge at ni prius acts directly under 
che authority of this Court. The caſe was well put at the bar 
of a witneſs incurring a contempt for not appearing at a privs ; 
when this Court interpoſes ; becauſe ſuch a contempt prevents the 
execution of juſtice to the parties who ſtand before them. "Theſe 
aſſidavits then being made before the Judge at ni prius, when ſit- 
ting to try a record ſent down from hence, were taken under the 
authority of this Court; and we ſhould degrade the Judge at niſi 
prius if we were to put him merely on the footing of a com- 
miſſioner who is appointed by the Court to take affidavits, If 
® then he be conſidered as repreſenting the authority of this Court 
| it anſwers two of the objections, firſt as to the competency of the 
authority to take the affidavits; and, ſecondly, as to the liability of 
the parties to an indictment for perjury, if they ſwore falſely. The 
next objection is, that theſe aſſidavits were not made in this cauſe: 
| but my Lord Chief Juſtice has already mentioned ſeveral caſes to 
ſhew that ſuch an objection is ill founded, and that the affidavits 
may be read even to affect other perſons than the parties to the 
cauſe, as attornies and other officers of the court. 'There is alſo 
another caſe, which in point of reaſon goes a great way to ſup- 
port the anſwer to this objection. Lord Hale, and every other 
crown lawyer, ſtate that if to an action for ſlander in charging 
the plaintiff with felony a juſtification be pleaded, which is 
found by the jury, that of itſelf amounts to an indictment, as if 
it had been found by the grand inqueſt: and yet the jury in 
ſuch a caſe are merely ſworn to try the iſſue joined between 
thoſe two parties, and not to enquire for the king: but in- 
aſmuch as it is found by a jury of 12 men, it is ſufficient to put 
the party thus accuſed on his trial. Now that is ſtrong to ſhew 
that what is ſaid in a civil proceeding may be taken as the 
foundation of a criminal one, 
Grost, J.—So much has been already ſaid by the bench on 
this caſe that it is ſufficient for me to declare my perfect con- 
 Currence with every part of the judgment delivered. 
Rule abſolute (a). 
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Dor, on the ſeveral Demiſes of CoorEx and Wife, and 
Susannay Hab, and EitanokR HEaD, again 


CoLL1s. 


NEWSOM, being ſeiſed of certain lands in Camridze. 
us Hire, in January 1761 deviſed them to his wife during the 
term of her natural life only; remainder “ to his daughters 
« Eleanor Newſom and Suſannah the wife of William Head, to be 
te equally divided between them, not as joint-tenants but as te- 
&© nants in common, (viz.) the one moicty or half part thereof 
&« to his daughter Eleanor Newſom and her heirs for ever, and the 
e other moiety to his daughter Suſannah, the wife of William 
« Head, during the term of her natural life, and after her de- 
te ceaſe to the que of her bedy lawfully begotten, and their heirs for 
&« ever.” The deviſor died in 1762; and his wife in 1972, 
William and Suſaunah Head had three daughters, who are the 
lefſors of the plaintiff, namely, Hliaabeth (the wife of JW. Copper), 
born in November 1755 3 Suſannah, born in May 1762; and 
Eleanor, born in May 1768. In Trinty.term 1771 William and 
Suſannah Head, for the purpoſe of barring all eſtates tail, levied 
a fine ſur conuſance de droit come ces, & c. of the moiety of the 
premiſes ſo deviſed to Suſanne ; the uſes of which were declared 
to be to . Head in fee; and under that fine the defendant 
claims. Suſannah the wife of VJ. Head died in Augu/? 17751 
and . Head, her huſband in November 1777. 

Wozdreffe, for the plaintiff, contended, that Suſannah Head took 
an eſtate for life only, with veſted remainders to her children, 
as purchaſers ; for that * iſſue” might be conſtrued to be either 
a word of limitation or of purchaſe, as would beſt effectuate 
the deviſor's intention; 2 Lord Raym. 205; and 2 Will. 323. 
Now here it was the intention of the deviſor that Mrs. Head. 
ſhould only take for life, and that her children ſhould take as 
purchaſers, for at the time of the deviſe ſhe had one child hv- 
ing. And in Wild's caſe (a) this diſtinction is laid down, that 
if land be deviſed to huſband and wife, and to the men children 


of their bodies begotten, and they have no iſſue male at the 


time of the deviſe, they ſhall have an eſtate tail: but if a man 
deviſe lands to A, and to his children, or iſſue, and they then 
have iſlue of their bodies, there his expreſs intent will take effect, 
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and A. will take only an eſtate for life. So in Goodright d. 
Decking v. Dunham (a), where the deviſe was to Fegery Lawing 
for life, and after his death to all and every his children equally, 
and to their heirs, and in caſe he die without iſſue, then over; 
it was admitted, and ſo taken by the Court, that ze meant 
the ſame as. children, and would not convert the eſtate for life 
to Jeſſery into an eſtate tail; but they held that, if he had had 
any children, they would have taken a fee. Again in Luddington 
v. Kime (J), where the deviſe was to E. Armyn for lite, without 
impeachment of waſte, and in caſe he ſhould have any iſſue 
male, then to ſuch iſſue male and his heirs for ever, and if he 
ſhould die without iſſue male, then over; it was held that E. 
Armyn only took an eſtate for life, and that his iſſue, if he had 
any, would have taken a fee by purchaſe; and that the deviſar 
uſed iſue as a deſcription of the perſon, becauſe he added a far- 
ther limitation to the iſſue, viz, and to the heirs of ſuch iſſue 
for ever. The ſame doctrine is to be found in Clerte v. Day, 
Moor 593, and Cro. El. 313 3 Archer's caſe, 1 Rep. 66. b.; and 
King v. Melling, 2 Lev. 56. In thoſe caſes, Roe d. Dodſon v. 
Grant (c), aud Dae v. Applin (d), where iſſue has been held to be 
a word of limitation, it was ſo conſtrued upon the fame prin- 
ciple on which it is contended in this caſe to be a word of pur- 
chaſe, namely, to effectuate the intention of the deviſor; for in 
neither of thoſe was there any iſſue living at the time of the 
deviſe. This diſtinction ſeems to pervade all the cafes, that, 
if there be no children living at the time of the deviſe, iſſue is 
taken to be a word of limitation; but if there be any, and if 
words of limitation be added to iſſue, it is conſtrued to be a 
word of purchaſe, becauſe thoſe circumſtances ſtrongly evince 
the deviſor's intention that he uſed it in that ſenſe, Here both 
thoſe circumſtances concur; and, conſequently if the children 
of Syſanuch Head took as purchaſers, the fine levied by their 


mother, who was only tenant for life, does not bar the leſſors of 


the plaintiff, 

Wilſon, ſor the defendant, contended, firſt, that ie in a will, 
when uſed in the plural number, muſt be conſidered to be a 
word of limitation, unleſs coupled with other words to ſhew a 
different intention, and that in the preſent will there were no 
ſuch words to ſatisſy the Court that it was uſed as a word of 
purchaſe, It is to be obſerved that it is not a deviſe to Mrs. 


(a) Deagt. 264. (6) 1 Ld. Raym. 205» 
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Head for life only, though the deviſor uſed thoſe words in the 
deviſe to his wife; that there were no truſtees to preſerve con- 
tingent remainders, which would have been added, if it had been 
intended that the iſſue ſhould take as purchaſers ; that the deviſe 
to Mrs. Head is not without impeachment of waſte; and that it is 
a legal, not a truſt eſtate. It is alſo to be remembered that at the 
time of making the will there was but one child in ee; and it is 
perfectly clear that the deviſor did not intend that that child only 
ſhould take, for then he would have ſaid to that iſſue and ber heirs, 
whereas the deviſe is to the iſſue of Mrs. Head and their heirs, 
This word then, both in its natural and legal fignification, includes 
the whole generation, and means the fame as “ heirs of the 
« body.” If there be a deviſe to A. and if he die without iſſue, 
then over, A. takes an eſtate tail. So “ for want of iſſue” will 
make an executory deviſe too remote. In King v. Melling, 
which has been cited, Lord Hale, though at firſt he thought with 
the reſt of the Court that the firſt taker took only an eſtate for 
life, afterwards changed that opinion, and faid, that the party 
took an eſtate tail; and his opinion was afterwards eſtabliſhed 
in error in the Exchequer Chamber (a). The reaſoning of 
Lord Hale gives an anſwer to Myld's caſe. He ſaid, * iſue is 
& nomen colleivum, and takes in the whole generation ex vi termini; 
cc and ſo the caſe is ſtronger than if it were children.” So in the 
ſtat. De donis () iſſue is equivalent to heirs of the body. 80 in 
34 Hen. 8. of intails ſettled by the crown, And in another 
paſſage (c) he ſaid, though the word children” may be made 
nomen collectivum, the word © ifſue” is nomen collecti um of itſelf, 
Many authorities are to be found to ſhew that “ heirs of the 
« body” and * iflue” are words of limitation, although words of 
limitation be afterwards added. Of the former kind are Gmd- 
right v. Pullyn, 2 Lord Raym. 1437. and 2 Str. 729. Merric v. 
Le Gay, cited in 2 Burr. 1102. Goodright v. Herring, E. 25 Ges. 3, 
B. R.; and Wright v. Pearſon, Ambl. 3 59. of the latter are Roed, 
Dodſon v. Grew, 2 Will. 322. and King v. Burchall (d), Aml. 379. 

he 

(a) Vid. 2 Lev. 61. (b) Min. 2. (c) Ventr. 231. 5 


(4) The following note of this caſe was read by the defendant's counſel, as being 
2a more correct note of it than any in print: 


| Michaelmas Term 1759. In Chancery. 

William Jeln Kirg only ſon of Sarab King, niece of Jebn Bleunt, plaintiff, 
Matthew Burchall, and Sarab his wiſe, Robert Horridge, and Mary his wife, deſend- 
ants ; Sarab and Mary being co-heireſſes, and only children of Jab Harris, de viſee 
in the laſt will of Jabn Blount. 

Jebn Blount deviſed a meſſuage and farm in Hunten and Linton, in Kent, called vage, 


unto bis couſin John Harris, ſecond fon of Themas Harris by the teſtator's fiſter, 
. Sarab, 
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The cafe of Backhonfe v. Wells, 1 Eg. Caf. Abr. 184. is not an 
exception to the rule laid down by Lord Henley, for iſſue is 
| there 


ob, to hold during his natural life, and from and immediately after the determina 
tion of that eſtate unto the iſſue male of the body of his couſin Fobn Harris lawfully to 
be begotten, and to his and their heirs, ſhare and ſhare alike, if more than one, and for 
want of ſuvh iſſue, unto the iſſue female of his coufin Jobi Harris, and to her and their 
heirs, ſhare and ſhare alike, if more than one, and for want of ſuch iſſue unto his couſa 
William King, ſon of his niece Sarab King, who was daughter of Themas Harris, \y 
rab his wife, his heirs and aſſigns for ever. And taking notice that he had cove- 
nanted to ſettle $01. a year on his wiſe, in part performance, he deviſed houſes, Ce. 
in Maidftone, of the yearly value of 43 J. to her, to hold for life, as part of her jointure, 
and from and immediately aſter her deceaſe to his couſin Foba Harris for Lfe, re» 
mainder to the iſſue male of the body of the ſail John Harris, and to his and their 
heirs, and for want of ſuch iſſur to his coufin illiam King in fee. In the will is 
this conditional proviſo, that the ſeveral bequeſts of all the meſſuages in Linton, do 
deviſed to Fobn Harris and his iſſue male and female, are or ſhall be on this ſpecial 
condition, that if he and his iſſue, or any or either of them, ſhall at any time here- 
after alienate, mortgage, incumber, or otherwiſe commit any act, whereby to alter, 
change, Charge, or defcat the ſaid bequeſts and limitations, tl. en every perſon ſo ali. 
endting, Cc. ſhall pay or cauſe to be paid, and I do hereby chargeall the faid metſu . 
ages with the payment of 20001. for ſuch perſon and his heirs, who ought next to 
take by virtue of the deviſes or bequeſts aforeſaid, The teſtator died in 1738: and 
his wife Elizabeth in 1745. Jeb Harris entered and enjoyed the premiſes till Febru- 
&y 1758; but in Tiny term 1751 ſuffered a recovery; and then by deeds of leaſe 
and releaſe ſettled the lands to different purpoſes than are mentioned in J. Blount's 
will, vis. to himſelf for life, remainder to Sarab Burchall and Mary Heorridge, his two 
daughters, their heirs and afligns ror ever, as tenants in common. John Harris died 
in February 1758, without iſſue male, leaving only two daughters, Sarab Eurchall and 
Mary Herridge. | 
Lord Keeper Hexrt.xy., The firſt queſtion made by the plaintiff®s counſel was, 
u hether Harris took under this will an eſtate for life only, or an eſtate tail. And 
they founded their arguinent for its being an eſtate for life on the word iſſue being 
technically a word cf purchaſe, and on the ſuperadding words of limitation; and they 
compared this caſe to Loddingron and Kime, amongit many other caſes, The true 
anſwer is, that there can be no technical words in a will, but they are to be conſtrued 
according to the intention of the parties. 2dly, This cafe has no reſemblance to 
Ledlington and Kime : that was expreſsly upon: two contingencies, to A. for life, and 
if A. have iſſue, then to ſuch iſſue in fee 3 and if he die without iſſue, then to B. in 
ſee, There the Court conſtrued the word iſſue to be nomen ſingulare ; and were well 
warranted in ſo doing by the intent of the party. But here it is and muſt be plural: 
and if the iſſue were to take as purchaſers they muſt take as tenants in common. 
And put the caſe that J. Harris had ten ſons, and the nine eldeſt died in his life- 
time, leaving children, yet the tenth and only ſurviving ſon would in that caſe carry 
away the whole inheritance. zdly, The teſtater intended the word fue to be a word 


"IG FI 


ol limitation in this caſe, and that V. King ſhould take on failure of iſſue by J. Harris 
whenever that ſhould happen, and has carried the whole fee in particular eſtates and 


temainders for want of ſuch iſſue, i. e. for default of ſuch iſſue, There is ſomething of 
peculiar force in this expreſſion, and the law ſuppoſes that the inheritance already at- 
tached in the firſt taker, but liable to be defeated by a ſubſequent event, his dying with- 
out iſſue; and by no rule of law can it admit of that narrow cc aſtruction put on it b 
the plaintiff's counſel, viz. of being confined to iſſue living at J. Harris's death, They 
ay, that if it be conſtrued to be an eſtate tail in I. Harris, the ſuperadding words of limit- 
ation to the word iiſuę niuſt be rejected as nugatory. I agree it is a ſound rule in con- 
ſtruction 
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there uſed in the /ngular number; as appears by a report of the 


— {ame caſe in Fort. 133.; and 10 Med. 181. In L oddingten v. 


Dor dem. 
Coorrk 
againſt 
Cor iis, 


Kime, too, iſſue was uſed in the ſingular number. There is no 
caſe in which iſue has not given an eſtate tail, where it is uſed in 
the plural. And in Wright v. Pearſon, Lord Henley ſaid, « It i; 
& true there are many caſes where ſuperadditional words have 
4 made the firſt words of limitation to be words of purchaſe; but 
ac all thoſe caſes are founded on Archer's caſe ; and the firſt li. 
cc mitation has been to the heir, in the ſingular number, or the 
« word each or every hath been uſed, fo as to be deſcriptive of 
« one individual perſon, who was to take.” It is indeed added, 
as a note to that caſe of Wright v. Pearſon, that the opinion 
there delivered was diſſatisſactory to the bar; but that objection 
is clearly removed by Lord Henley's judgment in King v. Burchall, 
Lord Raymond (a), commenting on Archer's caſe, ſaid, that it was 
determined on the ground that it was to the next heir male, in the 
fingular number, and that otherwiſe it would have given an eſtate 
tail. Wyid's caſe is not applicable to the preſent ; there the de- 
viſe was to R. Wyld and his wife, and, after their deceaſe, to 
« their children,” he having two children at that time. There 
the deviſor may be ſuppoſed to have deviſed in favour of thoſe 
(a) 2 Kr. 731. 


ſtruction of deeds and wills, that every word ought to ſtand if conſiſtent with the 


manifeſt intention- Therefore in Backh:u/e and Wells the limitation being to A for 


life only, and after his deceaſe to his iſſue, if God ſhould bleſs him with any; the 
Court firſt, on account of the negative word only, ſecondly hecauſe the word iſſue was 
ſo collected as to be conſtrued namen fingulare, held it a word of purchaſe. So in Gaw 
and Weigh; and the word heir in Alaggett and Sewe!!. But where there is an evident 
neceſſity to make it plural, there the ſame neceſſity requires that the ſuperadded 
words of limitation ſhould be rejected; and there is no caſe or authority to ſhew that 
the word ine or beirs when plural has been conſtrued a word of purchaſe ; but on the 
other hand there are authorities where the word beir in the ſingular number has been 
ſo; and ſo may the word iſſue, where the context requires it to be taken as 3 word of 
purchaſe. gthly, The teſtator by the proviſo in his will has plainly declared his 
intention to give J. Harris an eſtate tail, “ If J. Harris or any of his iſſue ſhould 
ac alienate,” Sc. How could J. Harris alienate, or incumber, if he had no eſtate of 
inheritance. The caſe of Wright and Peatſan determined by me, T. 31 C. 2+ has 
been attended to by the counſel in this caſe, and in my opinion that was a much 
ſtronger caſe than the preſent. That was of a traſt eſtate, and there were truſtees 
interpoſed to preſerve, &c. ; and I was ſtrongly preſſed with the authority of Ba- 
ſpaw and Spencer z yet after the beſt conſideration I was able to give it, and after ran- 
ſacking all the caſes on the ſubject, I held it an eſtate tail; and as an appeal was 
brought to the Houſe of Lords againſt that decree, but was afterwards deſcited by the 
appellant, upon adviſing with his counſel ; that determination, though a decree of 
my own, will have conſiderable weight with me; and I find upon viewing my notes 
in that caſe, that the preſent has been argued upon the very ſame principles. I am 
therefore of opinion for the reaſons before mentioned, and from; the authorities cited, 


on Harris took an eſlate tail male. a 
* children; 
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children: but here Mrs. Head had only one child when this will 
was made, and the deviſor could not mean that child, for he has 
added the words“ and zbeir heirs” after the words “ the iſſue 
« of Mrs. Head.” It is true that in this cafe the words © for 
« want of ſuch iſſue” are not uſed : but though thoſe words will 


of themſelves give an eftate-tail, the addition of them to a clauſe, 


in which iſſue is already uſed, will not enlarge that word. If it 


be a word of limitation in one part of the clauſe, it muſt have 


the ſame ſignĩſication in another. It is alſo true that in this caſe 
there is no limitation over, which is to be found in ſome of the 
caſes cited; but it does not appear that the Court relied upon it 
in thoſe caſes, With regard to the conſequences of a contrary 
conſtruction ; if Mrs. Head's children took as purchaſers, to what 
me is the Court to look? Not to the time of making the will, 
becauſe iſſue is uſed in the plural; nor to the death of the deviſor, 
becauſe that would exclude Eleanor, who was born afterwards; 
but when the eſtate is to veſt, according to En v. Airay (a). 
Then all the iſſue, whether children or grandchildren, &c. alive. 
at Mrs. Head's death would take equally, as tenants in common: 
if ſo, the eſtates to the iſſue were contingent, and, there being no 
truſlees to preſerve contingent remainders, they were deſtroyed. 
by the deſtruction of the particular eſtate in Mrs, Head's lifetime. 
At leaſt it would take away the eſtate of one of the children, who 
was born after the death of the tenant for life. But, ſecondly, 


even ſuppoſing that Mrs. Head only took an eſtate for life, and 


her children took | joint eſlates, the plaintiff cannot recover in 
this ejectment; becauſe there is no joint demiſe by the children. 
Wedrefe, after obſerving that the laſt point was not made at 
the trial, and that the parties came to the aſſizes prepared with 
the caſe drawn for the purpoſe of taking the opinion of the Court 
on the principal queſtion, was ſtopped. g 
Lord Nr, Ch. J.— On the general queſtion, the deciſion. 
which we ſhall give will not diſturb the authority of a ſingle 
caſe that has been cited: but conſidering them altogether I think 
this poſition is to be collected from them, that in a will . ifſue® 


is either a word of purchaſe 6r of limitation, as will beſt anſwer 


the intention of the deviſor, though in the caſe of a deed it is uni- 


& verlally taken as a word of purchaſe. Now in this caſe there is 
no doubt about the intention of the deviſor, who © deviſed all his 
real eſtate unto his wife for her life, and after her deceaſe to his 
| © daughters Eleanor and Styarnah, tobe equally divided between them, 


not as joint-tenants, but as tenants in common;” and then he 


(a) 1, 111. ! 
proceeds 
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1791. proceeds to ſhew how their iſſue ſhould take, namely, © the one 
— < moiety to his daughter Eleanor and her heirs for ever, and the 
. t other moiety to his daughter Suſannah Head for life, and after 
ant e deceaſe to the iſſue of her body lawfully begotten and their 
MO .. 4; heirs for ever,” Then how will this general intention, ſo de. 
clared, be beſt anſwered by the ſubdiviſion between the iſſue of 
the two daughters? The firſt moiety is given to one daughter and 
her heirs for ever: the other to another daughter for life, then to 
her iſſue, and their heirs for ever. Now if the deviſe of the ſe. 
cond moiety be conſtrued to give an eſtate tail to that daughter, 
the deviſor's eſtate will not be equally divided; for then the ulti. 
mate reverſion of the ſecond moiety will be again ſubdivided 
between the heirs of the two daughters; and the firſt daughter 
and her heirs will take a moiety of this reverſion over and above 
what they take under the deviſe of the firſt moiety of the whole, 
In ſome caſes, ſuch as Doe d. Long v. Laming, the words © heirs 
of the body” have been reſtrained in this way; and they al- 
ways give way with greater difficulty than the word “' iſſue,” 
Therefore without diſputing any of the caſes cited, but, on the 
contrary, in conformity with them all, and relying upon them for 
the foundation of this judgment, namely, that the intention of 
the deviſor mult prevail, I am of opinion that the deviſor in this 
caſe uſed ifſue as a word of purchaſe ; and conſequently that the 
children of Suſannah Head, who, it is to be obſerved, were all in 
Je when the fine was levied, took a fee. But on the other 
point, which 1s merely a queſtion of form, and which was not 
made below, I think the defendant ought not now to be per- 
mitted to take the objection. 

ASHHURST, J. (a) and Gros, J. concurred. 

The Court appeared extremely averſe to give judgment for the 
defendant on the formal objection, which was not taken below; 
and on a ſubſequent day they ordered 

The pftea to be delivered to the plaintifl 
(a) Abſent Buller, J. 
—  — — — — — — 


Ta Dor on the Demiſe of Count DurouRE againſt Joxis. 


Jane 28 - 4428 464 Pais 4e. 
The fon of A Special verdict in this ejectment was found at the laſt Surry 


an alien fa- Aſſizes, in ſubſtance as follows: 
ther and 


Eri mo- Lewis Henry Scipio de Grimoard de Beauvoir, commonly called 
3 Count Dureure, is the only lawful iſſue of Henrietta Counteſi 
king's allegiance, cannot inherit to his mother in this country. When once the five years, al. 
lowed to an infant to make an entry for the purpoſe cf avoiding a fine, begin, the time conminues 
to tun, notwithſtanding any ſubſequent diſability, 
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Daroure, formerly Henrietta Knight, ſpinſter ; who, being a na- 
tural born ſubject of this kingdom, and within the ligeance of 
the king, in October 1761, quitted the kingdom, and in May 
following, being at Bruſſels in the Auſtrian Netherlands, married 
Lewis Alexander de Grimoard de Beauvoir, count Duroure, the father 
of Henry Scipis. Lewis Alexander was a natural born ſubject of 
the kingdom of France, and at the time of the marriage was 
within the ligeance, and in the military ſervice of the French 
king, who was then at war with the king of Great Britain. De- 
fore the above marriage took place the Hon. Hollis St. John, being 
ſeiſed in fee of the eſtates in queſtion, by will deviſed them to 
his ſiſter Henrietta Knight for life, remainder to his niece the 
counteſs Duroure, then Henrietta Knight for life, remainder to 
the heirs male of her body; and for want of ſuch ifſue, to his 
(the deviſor's) own right heirs for ever. 'The verdict then ſtated 
the deaths of the deviſor, and of his ſiſter ; the entry and ſeiſin 
of the mother of the leſſor of the plaintiff, and her death in 
1763, leaving Lewis Alexander her huſband, who is ſtill living, 
and Henry Scipio her ſon, her ſurviving. That the leſſor of the 
plaintiff was born at Marſeilles on the 26th February 1763; and 
that his mother was reſident there until and at the time of his 
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birth, with and by the conſent and approbation of her huſband, 


who then and from the time of his marriage was a ſubject to 
and witkin the ligeance of the French king, and not within the 
ligeance of the king of Great Britain. 'That preliminary articles 
of peace between the ſaid kingdoms were ſigned in November 
1762, and ſuch peace was finally ratified and confirmed in Fe- 
bruery 1763, and continued to ſubſiſt until and after the procla- 
mation thereof at London and Weſtminſter in March in that year. 
That after the death of the counteſs Duroure, the Right Hon. F. 
late Viſcount Bolingbroke, as heir at law to the deviſor, Hollis St. 
bn, claiming title to the premiſes in queſtion, entered and be- 
came ſeiſed thereof; and afterwards, in March 1773, conveyed 
the ſame for a valuable conſideration to the defendant in fee; 


by virtue whereof he entered, and became ſeiſed. That in Tri- 


nity term 1775, a fine ſur conuſance de droit come ceo, (&'c. was levied 
ol the ſame between C. Langlois plaintiff and the defendant de- 
forciant; and the laſt proclamation of that fine was in Eaſter term 
1776. The leffor of the plaintiff, when the fine was levied and 
proclaimed, was an infant, but attained the age of 21 on the 
26th of February 1784; he was then at large in England, and 
continued ſo to be until the 17th of December 1784, when he 
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was arreſted, and impriſoned for debt, and was kept and de. 
tained in priſon continually from that time until the 16th of 
September 1789; and on the 14th day of that month he, claiming 
title to the premiſes in queſtion, made an actual and perſonal 
entry thereon in due form of law to avoid the fine, and ejected 
the defendant, c. 

+ Marryat (a), for the plaintiff, made two queſtions. Firſt, on 
the ſtatute 25 Ed. 3. fl. 2. whether the leflor of the plaintiff were 
entitled to recover, notwithſtanding his father was an alien, 
zd. Whether he were bound by the fine, being an infant at the 
time it was levied, and having been in priſon ſhortly after he 


came of age, ſo that five years had not elapſed fince he came ct 


age free from the diſability of impriſonment; and contended for 
the aſfirmatire of the firſt, and the negative of the ſecond. Pirſt, 
It is not neceſſary to contend that the plaintiff is entitled to all 
the privileges of a natural born ſubject; it is ſufficient that he is 
emtitled to inherit under the ſtatute of Ed. 3. which was a decla- 
ratory, and not merely an enacting law, and which ordains that 
& all children inheritors which from thenceforth ſhould be born 
&< without the ligeance of the king, whoſe /thers and mothert at 
« the time of their birth were and ſhould be at the faith and 
* ligeance of the king of Eugland, ſhould have and enjoy and 
& fame benefits and advantages to have and bear the inheritance 
* within the ſame ligeance as the other inheritors aforeſaid in 
« time to come; ſo always that the mothers of the ſaid children 


do paſs the ſea by the licenſe and wills of their huſbands.” Now 


although the words of the ſtatute are“ father and mother,” yet 
the conſtruction has ever been in the disjunctive or ; fo that if 
either the father er mother be a natural born ſubject, the child 
1s entitled to inherit to that one who was natural born. Rex. 
Eaton (5); Bacon v. Bacon (c); 1 Bac. Abr. 77. 2 Vin. Abr. 171, 
and Collingwood v. Pace (d). And although Lord Hale in ano- 
ther part of his argument in the latter caſe ſeems to contradict 
that idea, yet the former opinion is corroborated by a note in 
Hargr. Co. Lit. 12. a. & b. taken from Hale's MS. wherein it s 
ſaid, © huſband denizen takes wife an alien, or wife takes bul- 
« band an alien, and they have iſſue; it ſeems the iſſue ſhall 
« inherit to the father in the firſt caſe, to the mother in the 
&« ſecond.” And the ſeeming comradiQtion may be explained 


(a) In laſt Eafter term. % Lit. Rep. 23, 29. 
(„%) Cre. Car. 601. C4) 1 Pere. 422. 
| 


dy 


IN THE TarTyY-FIRST Year or GEORGE III. 


393 


by obſerving that though Lord Hale thought ſuch iſſue aliens 1791, 
to ſome purpoſes, yet not ſo as to all, and particularly as to their —— 


inheritable capacity under the ſtatute of Ed. 3. If it be objected — 
that in thoſe caſes the huſband was an Engliſoman, and the fran 


wiſe only an alien, and that there the iſſue are permitted to in- 
herit on the ground that the wife being /b potefate virĩ they 
may both be ſaid to be under the allegiance of the king : it may 
be anſwered that the conſtruction of the ſtatute has been general 
and in the disjunctive, without diſtinguiſhing between the 
two caſes: and if ſuch a diſtinction could prevail, there would 
have been no occaſion to have introduced the words and mother, 
which have been conſtrued or mother, into the ſtatute. But at all 
events that obſervation which was adapted to the caſe before the 
Court would not apply to a caſe like the preſent, where the in- 
heritance is not claimed from the alien father, but from the 


mother, who was a natural born ſubje&t. And nothing is claimed 


here through the father, except the legitimacy of the ſon. As 
to the ſubſequent ſtatutes, which have been enacted on the 
ſubject of alienage, namely, 7 Ann. c. 5. and 4 Ge. 2. c. 21:y 
which may be drawn in aid of the ſtatute of Ed. 3. although the 
latter of them, wiz. 4 Geo. 2.- points out a diſtinction between 
the children of natural born or alien fathers, it is ſufficient to 
obſerve that thoſe ſtatutes were paſſed with a very different 
view from that of Ed. 3., and are calculated to convey much 
more important privileges ; ſuch as are not contended for by 
the leſſor of the plaintiff, and therefore do not conclude the 
queſtion as to his inheritable capacity merely under the ſtatute 
of Fd. 3. With reſpect to the fine, the queſtion will turn on 
the ſecond branch of the ſtatute 4 Hen. 7. c. 24.3 the firſt part 
of which enacts, that all perſons ſhall be bound by the fine as 
well privies as ſtrangers, “except women covert (other than 
parties to the fine] perſons within the age of twenty-one years, in 
< priſon, Wc. ſaving to every perſon, except the parties thereto, 
* their right, provided they proſecute it within five years.” Now. 
the leſſor of the plaintiff cannot be bound by that clauſe, be 
cauſe he falls expreſsly within one of the exceptions, being an 
fant at the time of levying the fine, And all the caſes in 
Which it has been adjudged, that if the party be not within one 


; er of the exceptions at the time no ſubſequent diſability 
1 impede the progreſs of the fine againſt him, apply ſolely 
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to the conſtruction of this firſt branch of the clauſe, and do not 
conclude this queſtion, Then the ſtatute proceeds to enaQ 
concerning the time within which the perſons included in the 
former exception ſhall make their claim; and it ordains that 
all ſuch perſons as be covert de baron [not party to the fine], 
« and every perſon within age of twenty-one years, in priſon, or 
©« out of this land, or not of whole mind, at the time of the (aid 
« fine levied and ingroſſed, and by this act afore except, having 
*« any right, Cc. ſhall take their ſaid actions, Sc. within five 
« years next aſter they come and be of age of 21 years, out of 
© priſon, uncovert, within this land, and of whole mind,” Es. 
Upon this clauſe the queſtion ariſes; concerning which no ex. 
preſs adjudication has ever been made, and therefore the Court 
are at liberty to put ſuch a conſtruction upon it as will beſt 
anſwer the intention of the legiſlature : and under thoſe word; 
they will have to conſider whether after the firſt diſability be 
removed a ſecond diſability arifing ſhall ſtop the progreſs of the 
fine during its continuance ; in other words, whether the legiſ- 
lature did not intend that the parties included in this ſecond 
branch ſhould have five years clear from every diſability there 
mentioned in which to proſecute their claim. This queſtion 
was touched upon in Stowe! v. Lord Zoueh (a) ; but as there 
are contradictory difta there by the Judges, who were divided 
in their opinions, the queſtion {till remains undecided, There 
is however a paſlage in Shep. Touch. 30. from whence it ſhould 

feem that the party is not bound by the fine, unleſs he hare 

five entire years to make his claim free from any of the dil. 

abilities mentioned in the act, except where ſuch diſability is 

incurred by his own voluntary act; for, ſpeaking of abſence out 

of England, it ſays, that if a party be in England at the time of 

the fine levied, and after go beyond ſeas, and ſuffer the hve 

years after the proclamations to paſs, in this caſe he ſhall have 

no longer time, except he be ſent in the king's ſervice and by hi 

commandment, Which ſeems to mark a diſtinction between 
voluntary and involuntary diſabilities, and ſuppoſes that in the 
Jatter inſtance the fine would not continue to run, although the 
party was in Eugland when it firſt began to have it's operation. 
Now impriſonment muft be confidered as equally involuntary 
with the cafe there put; and is ſo confidered in Plaudin 306- 
where it is ſaid, that taking huſband or going beyond the ſeas 

; (a) Plowd. 366. & $75, 
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are voluntary acts, but inſanity of mind and impriſonment are 
againſt the will of the party. Then what ought to be the 
conſtruction of the Court ſo as beſt to anſwer the intention of 
the Legiſlature. In introducing theſe exceptions, they certainly 
intended that the parties labouring under the diſabilities men- 
tioned ſhould have the full benefit of the indulgence given them. 
Every reaſon which operated for the exception in the firſt in- 
{tance is equally urgent as to any ſubſequent diſability. This 
act was intended to allow all ſuch perſons five years clear from 
any of the diſabilities mentioned: the words imply as much 
and as the act was reſtrictive of the right which ſuch perſons 
had before, it ought to be conſtrued literally and ſtrictly. 
Shepherd (a), for the defendant, inſiſted, on the firſt ground, 
that the plaintiff was not entitled to recover under the 25 Ed. 3. 
whether the queſtion were conſidered on the words of that ſta- 
tute, or on the authorities which have been decided upon it, The 
words themſelves being in the copulative, « fathers and mothers,” 
cannot be conſtrued in the disjunctive. And in the caſes which 
have been cited to prove the contrary the children claimed under 
natural-born fathers though their mothers were born aliens. But 
the principle upon which they profeſſed to go rather confirms 
than weakens the conſtruQion contended for by the defendant 
becauſe, in order to bring the caſes within the ſtatute, the Court 
conſidered the mother as under the allegiance of our king, 
The language of one of the Judges in Cro. Car. 602. is, that 
« the wiſe was ſub poteflate viri, & quaſi under the allegiance of 
« cur king,” And this principle is confirmed in Bro. Abr. tit, 
« Denizen,” pl. 21. where it is faid, that if an Engliſb ſubject 
paſs the ſeas and marry an alien, the wife is under the allegiance 
of our king. The paſſage in Bac. Abr. 77. that and may be 
read or, is not entitled to great weight in the deciſion of this 
caſe, becauſe the authorities, from which the principle is de- 
duced, do not warrant the poſition. And the opinion of Lord 
Ch. B. Hale in Collingwood v. Pace ſeems deciſive of this queſtion 
tor he ſaid (5), „It is without queſtion that if an Engliſb woman 
go beyond the ſeas and marry an alien, and have iſſue born 
beyond the ſeas, the iſſue are aliens, for the wife was /ub 
* poteftate viri.” . Dangerous conſequences too would reſult from 
a contrary conſtruction of the ſtatute ; for then if a ſeme ſoles 
who inherited any great office of ſtate, as that of Great Cham- 
berlain, married a foreigner, her iſſue, as aliens, might be acting 


(-) On this day. (b) 1 Yenty, 422. 
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hoſtilely againſt the ſtate, which, as natural-born ſubjects of this 
country, they would be bound to ſerve and protect. But even 
if the queſtion had been doubtful on the conſtruction of the 
25 Ed. 3. alone, the ſubſequent ſtatutes which have been paſſed 
though made diver/o intuitu afford a ſtrong I:yillative inter. 
pretation of the former act. By the 4 Geo. 2. c. 21. which was 
paſſed to explain part of the 7 Ann. c. 5. aſter reciting that 
doubts had ariſen on the conſtruction of it, it is enaCted, that all 
children born out of the king's allegiance, whole fathers are 
natural-born ſubjects, ſhall be deemed to be natural-born ſub. 
Jes. This explains not only the ſtat. of Anne, but the 25 Id.z. 
alſo; for it would have been abſurd to have enacted that only 
the children of natural-born fathers ſhould be conſidered ag 
natural-born ſubjects, if the children of Eng/i/> mothers and 
foreign fathers are entitled to inherit lands in this country, 
If the firſt point be againſt the leſſor of the plaintiff, and le 
never were entitled to take, it is unneceſſary to conſider the 
ſecond z but on that point alſo the defendant is entitled to judg- 
ment. By the general clauſe 4 Hen. 7. c. 24. all mankind would 
have been barred by the fine, unleſs the ſaving clauſes had been 
added: and the exception in favour of infancy is (with ſome 
others) allowed, tat they or their heirs take their ſaid ations 
& or their lawful entry, according to their right and title, within 
& five years next after they come and be at their full age, out of 
« priſon, Ec.“ But the ſaving operates only on condition that 
the party proſecute his right within five years after the diſability 
is removed: here the diſability of infancy was removed in 
February 1784, and the leſſor of the plaintiff made no entry to 
avoid the fine till September 1789. [he five years then began 
the inſtant he was of age, and continued to run notwithſland- 
ing the ſubſequent impriſonment. 'That, when the diſability is 


removed, the time begins and continues to run is clear from 


the opinion of the majority of the judges in Szowve/! v. Lord 
Jauch (a), and from the deciſion of this Court in Dee d. Grigg! 


and another v. Shane (6). 
Marryat, 


(a) Peu. 355. 

(4) 21. 28 Ces. 3. P. R At the trial before Gould, J. the defendant ſet up a fine 
in crder to har the plaintiff's title. It appeared in evidence that the perſon under 
whom the leffors of tlie plaintitt claimed, and to bar whom the fine was ſet up, vi 
of ſane mind when the fine was levied, but that he became inſane about two your 
afterwards; and the guefiion wes, whether the time continued to run againſt him 


8 E 5 ; JR heit 
while he was in thai ſtate; for if it did not, the leſſois of the plaintiff had mace t 


entry in lime, A vercidt was taken for the plaintiff, with liberty to the defend 


ant to 
move 
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Marryat, in reply. The caſes cited in ſupport of the plaintiff's 
right under the 25 Ed. 3. did not proceed ſimply on the principle 
that the wife was ſub poteflate wirt, and therefore under the alle- 
giance of our king; but in the cafe in Lit. the Court gave it as 
one reaſon for their judgment that it was not neceſſary that both 
the father and mother ſhould be natural-born ſubjects; for that 
the words © father and mother” in the ſtatute ſhould be taken 
in the disjunctive “ fathers or mothers.” | 

(Per Grose, J.—But there is a note at the end of that caſe, 
b. 29. which ſhews that the Court never gave ſuch an opinion.) 
But there ſeems to be conſiderable doubt about the authenticity 
of that note; for it is there ſtated that Harvey, J. doubted 
whereas it appears by the report of the caſe in Cro. Car. that 
Hibort, J. (a) muſt have been the perſon there alluded to, and 
not Harvey, J. And Hale, C. B. adopted the caſe as law in 
Collingwood v. Pace. Neither was the reaſon given, that the wife 
was under the allegiance of our king, becauſe ſub poteflate viri, 
true in this reſpect; for ſhe was notwithſtanding an alien, and 
ſtill owed allegiance to her former ſovereign, ſince no perſon can 
by a voluntary act, ſuch as marriage, throw off their allegiance. 
With reſpect to the ſubſequent ſtatutes, the anſwer has been 
already given to them : they have more extenſive, and very dif- 
ſerent, objects in view from the 25 Ed. 3. On the ſecond. 
queſtion 3 the caſes cited are diſtinguiſhable from the preſent z 
ſor in thoſe the queſtion was whether perſons claiming under 
him, whoſe right was to be firſt barred, came within the time 
allowed; and the words of the ſtatute being poſitive, “ and ſav- 
ing to all other perſons ſuch action, right, Sc. as e ſhall 
« prow, Ec. ſo that they purſue their right or title within five 
years next after ſuch right, &c. to them accrued, Cc.“ the 
Court may perhaps have felt themſelves bound by thoſe words : 
but in the preſent caſe the queſtion is, whether the perſon, to 
whom the right firſt accrues, ſhall not have full five years, free 
from every diſability, in which to aſſert his title. And the pre- 
ſent caſe forcibly points out what the conſtruction of the act 


move to enter a nor ſuit, in caſe the Court ſhould be of opinion that the party was 
barred. Erfline was to have ſhewn cauſe againſt the rule for entering the nonſuit, but 
he ſaid that the current of authorities, on looking into them, was fo ſtrong againſt 
lim, that he would not pretend to argue the queſtion. That though raren and Sauna- 
der: had faid in Plewod. 366. that in ſuch a caſe the fine would not run, yet that all the 
authorities were the other way; and ſo was the determination even in that caze in 
Plowd. The Court ſaid he was light in giving up the point, for that it was too plain to 
be diſputed. And they made the rule abſolute. | 


(a) This cafe was in Hi. 2. Cur. 1. but it appears in Cre. Car. 28. that Sir Henry 
Helart died in Hilary 1. Car. 1, 
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ought to be; for if the leſſor of the plaintiff ſhould be held to 
be bound by the fine, ſo far from having had the indulgence 
which the Legiſlature profeſſed and intended to give, of five 
years to proſecute his right free from the diſabilities mentioned 
in the act, he will ſcarcely have had as many months. 

Lord Kexyon, Ch. J.— The two queſtions which have been 
raiſed in this caſe are certainly of great importance; though, in 
my opinion, of no diſſiculty. It is of importance that it ſhould 
be known who are deemed natural-born ſubjects, on account of 
the various rights to which they are entitled. It is alſo import- 
ant to know how far the operation of the ſtatute of fines extends, 
not only as it affects queſtions ariſing on that particular act, but 
alſo as 1t involves in it queſtions ariſing on a very beneficial 
ſyſtem of ſtatutes, the ſtatutes of limitations: For if we were to 
ſuffer any innovation on the eſtabliſhed conſtruction of fines, it 
might alſo endanger the uniform conſtruction of the other 
ſtatutes of limitations, which are of the greateſt importance, in- 
aſmuch as they are ſtatutes of repoſe. But from the time when 
I firſt read this caſe, down to the preſent moment, I have not 
ſeen any fair reaſon to doubt on either of theſe points. The 
character of a natural-born ſubje&, anterior to any of the ſta- 
tutes, was incidental to birth only ; whatever were the fitua- 
tions of his parents, the being born within the allegiance of the 
king conſtituted a natural-born ſubject. The firſt ſtatute which 
was paſſed on this ſubject, and which was mentioned in the ar- 
gument, is that of 25 Ed. 3. and by that it is enacted, “ that 
c all children inheritors, which from henceſorth ſhall be born 
« without the ligeance of the king, whoſe fathers and mothers at 
c the time of their birth be and ſhall be at the faith and ligeance 
&© of the king of England, ſhall have and enjoy the ſame benefits 
& and advantages, to have and bear the inheritance within the 
« ſame ligeance, as theother inheritors aforeſaid in time to come.” 
And notwithſtanding what has been ſaid by the plaintiffs counſel, 
I cannot conceive that the Legiſlature in paſſing that act meant 
to ſtop ſhort in conferring the right of inheritance merely on iucli 
children, but that they intended to confer on them all the rights 
of natural-born ſubjects. If we were now called upon for the firlt 
time to put a conſtruction on the words of this ſtatute, I ſhould 
not think that they ought to be extended further than the natural 
import of the words, but that in order to be entitled to the privi- 
leges and beneſits of that act, the children muſt be born of na- 
tural-born parents, both father and mother, within the faith and 
ligeance of the king, But it is ſaid that paſſages are to be found 
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in ſeveral books of authority to prove that and is to be taken to 
be disjunctive, and that the words of the ſtatute are ſatiſ- 
Ged if either the father or mother be a natural born ſubject; and 
that if the father be a natural born ſubject, the iſſue may inherit 
to him, and vice ver/, in the caſe of the mother. But I do not 
find that explicitly ſtated any where but in Bacon's Abridgement, 
which refers to ſever! authorities in the margin, but which taken 
together do not fairly make out that propoſition : but even if 
they did, I ſhould think that the opinion of Lord Hale in Colling- 
wad v. Pace, in Ventris, would have ſhaken, and indeed over- 
turned them; and that opinion has always been deemed of great 
authority. But I do not think that we are driven to the necei- 
ſity of oppoſing the opinion of Lord Hale to the other caſes, and 
of deciding upon either; becauſe, conſidering the ſeries of acts of 
parliament which have been paſſed ſince. that time, 7 An. c. 5+ 
10 An. c. 5. and 4 Geo. 2. c. 21. we are in poſſeſſion of a par- 
liamentary expoſition of this law, The firſt of thoſe was of very 
extenſive conſequences, becauſe it extended the benefits of na- 
turalization to all foreign proteſtants; which having created ſome 
ferment in the kingdom was repealed in part, by the 10 An. c. 5. 
reſerving however that part of the act which reſpects the children 
of natural born ſubjects born out of the king's allegiance; and 
it was ſuppoſed that the privileges of naturalization were ex- 
tended by theſe two aCts to children born out of the king's alle- 
giance, if either the father or mother were a natural born ſub- 
jet. This ſubject came again before the Legiſlature for their 
conſideration in the reign of George the Second; when they paſſed 
the 4 Geo, 2. c. 21. which, without the authority of any decided 
caſe, has cloſed the queſtion, as a parliamentary declaration of 
the law. That ature, after reciting that doubts had ariſen upon 
the conſtruction of the 7 An. declares and enacts, that * all child- 
© dren born out of the ligeance of the crown of Great Britain, 
« whoſe fathers are natural born ſubjects, ſhall be declared to be 
natural born ſubjects, c.“ The conſideration of this ſub- 
ject was alſo again taken up in parliament in 13 Geo. 3. c. 21.3 
which extends the ſame privileges to grandchildren, but till 
conlines them to the paternal line. Therefore upon the whole, 
without conſidering what would be the conſtruction of the ſtat. 
25 Ed. 3. taken by itſelf, or reſorting to the authority of Colling- 
word v. Pace, as contradicting (if it do contradict) the other 
caſes cited, but principally relying on the Legiſlative expoſition 
of the law, I have no doubt but that the leſſor of the plaintiff, 
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1791. who was born in foreign parts, and of a foreign father, does 
— not derive inheritable blood in this kingdom. And this would 
— nap be ſufficient for the determination of this caſe. 

againſt But on the other queſtion, which is of infinitely greater im- 

Jox xs. f * 

a portance, inaſmuch as it reſpects an infinitely greater number ol 
caſes, it is not fit that we ſhould be ſilent, leſt our ſilence ſhould 
be deemed an acquieſcence with the plaintiff's argument. I con- 
feſs I never heard it doubted till the diſcuſſion of this caſe, whe. 
ther, when any of the ſtatutes of limitations had begun to run, a 
ſubſequent diſability would ſtop their running. If the diſability 
would have ſuch an operation on the conſtruction of one of thoſe 
ſtatutes, it would alſo on the others. I am very clearly of opinion 
on the words of the ſtatute of fines, on the uniform conſtruction 
of all the ſtatutes of limitations down to the preſent moment, 
and on the generally received opinion of the profeſſion on the 
ſubject, that this queſtion ought not now to be diſturbed, It 
would be miſchievous to refine, and to make nice diſtinctions 
between the caſes of voluntary and involuntary diſabilities; but 
in both caſes when the diſability is once removed, the time be. 
gins to run. : | 

ASHHURST, J.—I am clearly of opinion againſt the leſſor of 
the plaintiff,. on both points. By the circumſtance of his being 
born out of the king's ligeance he is primd facie an alien : and if 
he have any inheritable blood, it muſt be under the 25 Ed. 3. 
Now if there had been no deciſion upon that act, I ſhould have 
thought that no difficulty whatever could have been raiſed upon 
it, the words being fo perfectly clear. It ſays that perſons, whoſe 
fathers and mathers are within the king's allegiance, ſhall be en- 

- titled to inherit; and here it is expreſsly ſtated that the father of 
the leſſor of the plaintiff was not of that deſcription. There 
certainly is ſome confuſion in the caſes upon this ſubject: but it 
is to be obſerved that the authorities cited in Bac. Ar. do not 
warrant the propoſition there laid down ; and the caſe of Colling- 
wood v. Pace is the other way. But ihe Legiſlative expoſition of 
the ſtatute puts the matter out of all doubt. On the other point 
I alſo concur with my Lord. Our decifion is warranted by the 
uniform conſtruction which has been put upon this ſtatute ; and 
a contrary determination would be productive of all thoſe mil- 
chicvous conſequences which the different ſtatutes of limitations 
intended to prevent. If the diſability be once removed, the time 
muſt continue to run notwithſtanding any ſubſequent diſability 
either voluntary or involuntary; and even if there were al) 


diſtinction between the two kinds of diſability, the prefent 
again 
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azainſt the plaintiff, for the impriſonment for debt was in con- 1791. 


ſequence of his own voluntary act. 
Gross, J. (a) As both theſe queſtions are of great importance, 
and as I have not the leaſt doubt upon either, I think it right to 


Dor dem. 


Duzovasg 


againſt 


declare my opinion upon them. The firſt point is clearly with Jones, 


the defendant upon the words of the 25 Ad. 3. upon the decided 
caſes, and upon the parliamentary expoſition of the other ſtatutes, 
which were made in pari materid, Nothing can be more explicit 
than the words of the 25 Ed. 3. The natural and grammatical 
import of the words * fathers and mothers” is in the copulative, 
and not in the disjunctive. A great deal of obſervation too ariſes 
on the latter part of the clauſe, which ſays, “ ſo always that 
« the mothers of ſuch children do paſs the fea by the licenſe and 
« wills of their huſbands,“ and ſhews that the ſtatute was never 
meant to extend to a caſe like the preſent. But it is not neceſ- 
ſary to reſort to that part, for the other words are ſufficiently 
clear. But caſes have been cited to prove that the words in this 
ſtatute may be taken in the disjunctive: Now, whatever my own 
opinion might be upon this point, it that propoſition had been 
clearly e ſtabliſhed by the authorities, I ſhould have held myſelf 
bound by them.. But with reſpect to Bacon and Bacon, the 
ground there was, that the father was an Eugliſb merchant, and 
the mother /ub psteſlate viri, and therefore under the allegiance 
of our king: but not a ſyllable is there mentioned that « and” in 
the ſtatute ſhould be conſtrued “ or,” It is true indeed that in 
the report in Littleton it is ſaid, that many of the Judges thought 
that it was to be taken in the disjunctive: But the note at the 
end of that caſe, which I referred to, ſatisfies my mind that the 
Court had no idea that the ſtatute ought to be ſo conſtrued. The 
authority of Lord Hale in Yentris is alfo clear and decifive ; and 
that is the opinion of one of the molt able lawyers that ever ſat in 
Weſtminfler- Hall. Beſides this there is alſo the opinion of Mr. F. 
Blacklone, which is deſerving of great attention; for in comment- 
ing upon this ſtatute he ſays, * that all children born abroad, pro- 
« vided both (which is printed in Italics) their parents were at the 
« time of the birth in allegiance to the king, may inherit, &.“ 


Then conſider what has been the parliamentary expoſition of the 


word and. By the flat. 11 & 12 C. 3. c. 6. which was paſſed to 
enable natural born ſubjects to inherit the eſtates of their an- 
celtors, notwithitanding their parents were aliens, it is enacted, 


(a) Mr. Juſtice Buller was fitting for the Lord Chancellor, 
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that all natural born ſubjects may inherit, c. although the 
father and mother, or fathers or mothers, or other anceſtors, 
ec. through whom they derive their title or pedigree, be born 
out of the king's allegiance. Now we muſt ſuppoſe that the 
Legiſlature, when they paſſed this ſtatute, knew what was con- 
tained in the 25 Ed. 3.; and if they had been of opinion that 
and in that act meant or, they would not have made a diffe- 
rence between the two words in this ſtatute. I alſo entirely 


agree with the obſervations which have been already made by 
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the Court on the ſtatutes of un. and of Geo. 2. as farther illu- 
ſtrating this ſubject. I have as little doubt on the other point 
relative to the ſine: The words of the ſtatute are clear in them- 
ſelves; and there is a paſſage in Shep. Touch}. 30. which is de- 
cilive of the queſtion. It is there ſaid, “ if they be in England 
« at the time of levying the fine, and after go beyond the ſeas, 
ec and ſuffer the five years after the proclamations to paſs; in 
« this caſe they ſhall have no longer time, except they be ſent in 
te the king's ſervice and by his commandment.” But here I conſider 
the leſſor of the plaintiff as having brought this diſability on 
himſelf, | 
Judgment for the defendant, 


CoPPELL againſt SMITH. 


HEPHERD ſhewed cauſe againſt a rule for an attachment 
againſt the plaintiff for non-payment of a ſum of money 
purſuant to the Maſter's a/lccatur. 

A Judge's order had been made to tax the attorney's bill for 
the plaintiff on the latter's undertaking to pay what ſhould ap- 
pear to be due. The Maſter's allocatur amounted to 36/7. for 
non-payment of which this rule had been obtained. The cauſe 
ſhewn was that after the maſter's allacatur and before any de- 
mand made on the plaintiff by his attorney an attachment had 
iſſued out of the ſheriff's court againſt the plaintiff, who lived in 
the city of London, in an action brought by a third perſon agaiult 
the attorney, attaching this debt in the hands of the plaintiff as 
garniſhee. And the queſtion was, whether a debt of this ſoit 
could be attached by proceſs out of the ſheriff's court. 

The Court (ſtopping Lawes, contra,) were clearly of opinion 


that it could not, for this was a judicial act; and Buller, J. ſaid, 
that 


IN THE Tumrv-rST Year os GEORGE II. 313 


chat it had even been held that money awarded under a rule of 1791. 


court could not be attached (a), — 
CoryELL 

| Rule abſolute. e 

(a) Grant v. Hawoding, H. 7 Geo. 4. B. R. SMITH. 


This cauſe was referred by virtue of an order of niſi prius to an arbitrator, who 
awarded a certain ſum of money to be paid by the defendant to the plaintiff on a 
certain day; and, at the day, ſome of the creditors of the plaintiff attached the 
gebt in the defendant's hands, according to the cuſtom of the city of London; and 
he paid the money to the creditors - And now the queſtion was, Whether the city 
proceſs of attachment could iſſue, when the cauſe was, in fact, depending in this 
court ; for the rule of niſi pris being made a rule of this court, it muſt be conſider- 
ed as a ſum of money ordered to be paid by the Court. 

For the defendant, it was inſiſted, that if the plaintiff wiſhed to prevent the do- 
fendant's paying the money on the attachment, he ſhould have litigated it in the 
court of London, and not come upon the defendant now to pay him the money 
awarded, aſter he had really and hend fide paid it to the creditors of the plaintiff, 
The practice in the city is, that the creditor brings an action againſt the debtor, and 
len attaches the goods in the hands of the garniſnee; and ii the defendant will put 
in ſufficient bail to ſecure the plaintiff, then the garniſhce gocs free: but the garni. 
ſhee can do nothing himſelf; and unleſs the defendant defend him, judgment muſt 
go againſt him. And, therefore, this court will never ſuffer the defendant, below, to 
lie by at the time till the garniſhee has been compelled by the city proceſs to pay the 
money to the creditor, and then permit him to come here ſor an attachment for not 
paying the money to him. 

Lord Maxsr18LD, Ch. J.—I think the proceedings in the city court are erro- 
neous: and the defendant. cannot be allowed any thing in reſpect of the ſums paid 
upon the city proceſs 3 but he mult pay the whole to the plaintiff, without preju- 
d. ce to his recovering the money back again from the perſons to whom he has paid it. 


n : | Thur 
Ball againſt DUNSTERVILLE and Another, ——_ 


HIS was an action on a bill of ſale; and the declaration 1f A. exe, 

ſtated that by a certain bill of ſale made by the defend- aut inet 
ants, ſealed with the ſeal of one of them for and on behalf of and his 
himſelf and the other, and by the authority of the other, &. . 
Plea, Non eft factum. At the trial at the laſt Exeter Aſſizes before "7 * __ 
Perryn, B. it was proved that one of the defendants, in the fa is pre- 
preſence of the other and by his authority, executed the inſtru- — 


a good EXE< 
ment for them both, they being partners in this tranſaction; but <v*ion, tho? 


there was but one ſeal, and it did not appear that he had put the — 
ſeal twice upon the wax. It was objected on the part of the 
defendants that the inſtrument was not properly executed, for 
that they (not being a corporation) could not have a common 
ſeal; that the execution by one could not operate as an execu- 
tion by both, even though they both conſented; and that the 
authority given by one to the other to execute a deed ſhould 


itſelf have been conferred by deed, The Learned Judge over- 
3 Mou 
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CASES in TRINITY TERM 


ruled the objection, and the plaintiff obtained a verdict; to ſe: 
aſide which a rule was obtained in the laft term. 

Bearcroft and Lawrence, Serjt. now ſhewed cauſe; and relied 
upon Lord Lovelace's caſe (a), where it was ſaid, that * if one 
of the officers of the fore(t put one ſcal to the rolls by aſſent 
* of all the verderers, and other officers, it is as good as if every 
« one had put his ſeveral ſeal; as in caſe divers men enter into an 
obligation, and they all conſent, and ſet but one ſeal to it, it is 
« a good obligation of them all.“ And they obſerved that this 
was a ſtronger caſe, becauſe this inſtrument was executed by 
one defendant in the preſence of the other. But even if it 
were neceſſary that the one who did execute ſhould have affixed 
the ſeal twice to the wax in order to execute for himſelf and his 
partner, it did not appear negatively that it was not done in this 
caſe. 

Bower, Rooke, Serjt. and Gibbs, contr.', ſaid, that though the 
defendant, who executed the deed, might have executed for 
himſelf and his partner, by putting the ſeal on the ſame wax, 
yet that he ſhould aQtually have cxecuted it twice, firſt for the 
one and then for the other; whereas here, he had only executed 
and delivered it once, which could not be taken to be the exe- 
cution of both. But 

The Court were clearly of opinion that there was no ground for 
the objection; that no particular mode of delivery was neceſſary, 
for that it was ſuſſicient if the party, executing a deed, treated it 
as his own. And they relied principally on this deed having 
been executed by one defendant for himſelf and the other in the 
Preſence of that other. 

Rule diſcharged, 


(a) Sir V. Y-ner, 268. 


Hockin again/} Cooke. 


THL declaration in this caſe alleged that, in conſideration 

that the plaintiff at the defendant's requeſt had under- 
taken to purchaſe of the defendant a large quantity, to vil, 
400 buſhels of oats, according to a certain ſample thereof then 
and there produced by the defendant to the plaintiff, at and 
after the rate of 1 5. 6d. per buſhel thereof, the defendant under- 


allegaticn in a declaration to ſell ſo many buſhels 3 becauſe ( buſpels,” without any other expland- 
tion mcans a buſhel by ſtatute nicaiuce. 4 


— YVW ow —_F . — 
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took to ſell and deliver to the plaintiff, &. and then ſtated the 
breach for non-delivery. At the trial, on the general iſſue, at 
the laſt Eaſter Aſſizes before Perryn, B. it was proved that the 


contract was for ſo many buſhels, according to the Hartland 


Quay meaſure, which contains 8; gallons to the buſhel; on 
which it was objected that the contract proved varied from that 
declared on, for that a buſhel, without any other explanation, 
means a buſhel by the Winchefter meaſure; becauſe the 12 Hen. 7. 
c. 5. enacts, that a buſhel ſhall contain 8 gallons; and it is enacted 
by the 22 Car. 2. c. 8. that no perſon ſhall fell corn by any 
other buſhel than that called the Winchefter meaſure, containing 
8 gallons, under a penalty of 40s. The Learned Judge ſuffered 
the cauſe to proceed, reſerving liberty to the defendant's counſe] 
to move to enter a nonſuit, in caſe the Court ſhould be of 
opinion that the objection was well founded. The plaintiff ob- 
tained a verdict 3 and in the laſt term a rule was given to ſhew 
cauſe why the verdict ſhould not be ſet aſide, and a nonſuit 
entered, 

Rooke, Serjt. and Gibbs, now ſhewed cauſe ; ſaying, that the 
buſhel mentioned in the declaration might be applied to a cuſ- 
tomary buſhel in the country, as uſed in oppoſition to a ſtatute 
buſhel. In 6 Co. 67. a. the Court ſaid, © It was adjudged in Sir 
« John Bruyn's caſc, in the beginning of the reign of Queen Eli. 
« zabeth, that in a common recovery, which is had by agreement 
« and conſent of the parties, of acres of land, they ſhall be ac- 
« counted according to the cuſtomary and uſual meaſure of the 
« country, and not according to the ſtatute de terris menſurandit. 
«33 Ed. 1. So it is agreed in 47 E. 3. 18. a. that if a man bar- 
« gain and ſell ſo many acres of wood, it ſhall be meaſured ac- 
« cording to the uſage of the country, ¶ according to 20 feet to 
« the rod, and not according to the ſaid act, for conſuetuds laci 
« eff obſervanda.” And yet it might have been contended in thoſe 
caſes that acres, without any farther explanation, muſt neceſ- 
farily have meant ſtatute acres. So by different ſtatutes, Mag. 
Chart, c. 25. 14 Ed. 3. ft. 1. c. 12. and 27 Ed. 3. c. 10. it is 
enacted, that there ſhall be only one weight throughout the king- 
dom; and yet Lord Coke obſerves (a) that there are two weights, 
notwithſtanding theſe ſtatutes; and in his comment on Mag, 
Chart, ſays (b), © and this [ſpeaking of there being only one 
weight and one meaſure] hath often by authority of parlia- 
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te ment been enacted but never could be eſfected.“ This caſe is 
extremely different from that of Noble v. Durnel! (a), for that only 
decided that a cuſtom to compel perſons in a particular town to 
ſell butter, of more than 16 ounces to the pound, was bad. But 
The Court (ſtopping Lawrence, Serjt. and Burrough, who were 
to have argued in ſupport of the rule) faid, that the queſtion was 
not whether theſe parties might not have contracted for the 
ſale of corn by a cuſtomary meaſure, differing from the ſtatute 
meaſure, but whether there was not a variance between the con- 
tract proved and that alleged in the declaration. Of which they 
ſaid no doubt could be entertained ; for that a buſhel, taken by 
itſelf, and without reference to any cultom, or particular agree- 
ment, meant a ſtatute buſhel, 
Rule abſolute, 
(a) Ante, 3 vol. 27m. 


Box Arous againſf SCHOOLE. 


EARCROVT obtained a rule to ſhew cauſe why the de- 

tainer againſt the priſoner ſhould not be ſet aſide, becauſe 
when it was lodged againſt him he was in cuſtody on an attach- 
ment for non-payme..t of coſts, which was (it was ſaid) a crimi- 
nal proceeding. And it was contended that a plaintiff in a civil 
action could not change the cuſtody of the defendant under a 
criminal charge without leave of the Court, or an order by one 
of the Judges. 7%. 61. Allgood v. Howard, Co. Pract. 27. and 
Pepper v. Bawden, ib. 31. 

Bower ſhewed cauſe on the general ground, and alſo on an 
aſhdavit, which ſtated that the defendant was in cuttody under 
civil proceſs in another action when he was charged with the 
attachment. And, as to the general ground, he ſaid that the 
authorities cited were not applicable to the preſent ; thoſe in Cs. 
Pract. being caſes where the defendant was charged with a de- 
claration, whereas this was an execution. And as to the caſe 
in F9t. the party was attainted, and it was contended that ſuch 
a perſon was civiliter Hortuus; and there too the party was 
charged with leave of the Lord Chief Juſtice. But 

The Curt were clearly of opinion that the application could 
not be ſupported. That in the firſt place an anſwer in 
point of fact had been given to it, that the defendant was N 


cuſtody in a civil ſuit at the time when he was charged = 
| the 
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the attachment, And ſecondly, that the rule, on which the mo- 
tion was grounded, did not apply to this caſe, The foundation 
of the rule is, that a priſoner who is in cuſtody at the ſuit of the 
king, cannot be charged with civil proceſs without leave of the 
Court or of one of the Judges. But this defendant was only in 
cuſtody on an. attachment for non-payment of coſts z which, in 
whatever light it may have been conſidered when the caſes cited 


from Co. Pra&. were determined, has of late years been deemed 


to be only a civil execution; ſo much ſo that a perſon charged 
in cuſtody on ſuch an attachment is entitled to be diſcharged 


under the lords' act (a). And they 
Diſcharged the rule. 


(a) Cee. 136. See alſo R. v. Myers, ante, 1 wal. 266. 


CruorLEy, M. D. again Bol cor, Executor. 


HE plaintiff, who was a phyſician, living at Doncaſter, 
brought this aCtion for fees, for attending for a conſiderable 
time on the defendant's teſtator, who lived at ſome little diſtance 
from the town; and the evidence was, that at Doncaſter and its 
neighbourhood there was no certain rule about fees, but the 
general practice was for a phyſician to receive two guineas a- week 
fer his attendance. The plaintiff obtained a verdict at the laſt 
aſſizes at York ; to ſet aſide which, 
Maud obtained a rule if laſt term, on the ground that no 
action lay ſor a phyſician's fees any more than for a barriſter's. 
Coctell, Serjt. and Chambre, now ſhewed cauſe 3 obſerving, 
that though this point had been ruled ſeveral times at ft prius 
againſt ſuch a claim, yet it had never been ſolemnly decided; nor 
was there any authority in the books for putting the claim of a 
phyſician's fees upon the ſame footing as thoſe of a barriſter. In 
the latter caſe it might originally have been proper that no 
temptation ſhould be held out to countenance injuſtice : but in 
the former it would be equally impolitic that thoſe who are fre- 
quently put to expence in attending patients at a diſtance, and 
who are liable to make reparation to tuoſe who may ſuffer by 
their want of ſkill, ſhould not be certain of a juſt and honour- 
able reward, The regulation with regard to barriſters is founded 
on grounds of public policy, as appears by the paſſage in Tacitus, 
to which Mr, ]. Blackſtone (a) refers; but they are totally in- 


(4) 3H. C:m. 28, 9. 
applicable 
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applicable to the caſe of phyſicians. And in that very paſſage 
in Tacitus it is taken for granted that the latter were entitled to 
a remuneration, becauſe their ſituation was diſhmilar to that of 
advocates. Beſides, in this caſe there is an additional reaſon why 
the plaintiff ſhould recover, as there is underſtood to be a gener 
ſtipulated acknowledgment for a phyſician's attendance at the 
place where this tranſaction aroſe, 

Lord Kenyon, Ch. J.—I remember a learned controverſy 
ſome years ago as to what deſcription of perſons were intended 
by the Medici at Rome ; and it ſeemed to have been clearly eſtz. 
bliſhed by Dr. Mead, that by thoſe were not meant phyſicians, 
but an inferior degree amongſt the profeſſors of that art, ſuch a 
anſwer rather to the deſcription of ſurgeons amongſt us, But at 
all events it has been underſtood in this country that the ſees of 
a phyſician are honorary, and not demandable of right, And it 
is much more ſor the credit and rank of that honorable body, and 
perhaps for their benefit alſo, that they ſhould be ſo conſidered, 
It never was yet heard of that it was neceſſary to take a receipt 
upon ſuch an occaſion. And I much doubt whether they them- 
ſelves would not altogether diſclaim ſuch a right as would place 


them upon a leſs reſpectable footing in ſociety than that which 


Thurſday, 
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they at preſent hold. 
Per Curiam, Rule abſolute. 


CurtTHam againſt Haursox. 


HIS was an action on the caſe againſt the doſendant, who 
was owner of the fee, for not repairing the fences of a cloſe, 
whereby the plaintiff was damaged, Cc. At the trial before 
Thomſon, B. at the laſt aſſizes for Lancaſler, it appeared that 
another perſon was tenant in poſſeſſion under the defendant; 
whereupon it was objected that the action did not lie againſt 
the preſent defendant. The Learned Judge would not nonſuit 
the plaintiff, and a verdict was taken for him; but he gave leave 
to the defendant's counſel to move the Court to ſet that verdict 
aſide and to enter a nonſuit, if they ſhould be of opinion that 
the objection was well founded. A rule ni having been ob- 
tained for that purpoſe laſt term, 
Law now ſhewed cauſe againſt it; contending, that from al 
the old authorities it appeared that the burthen of repair lay 
upon the owner of the fee ; and that the caſes which ſhew that 


the occupier alſo is liable, only prove that the ſame burthen 
may 
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; may be extended to him, but do not ſhew that the party injured 1791. 
by the neglect to repair may not elect to take his remedy againſt — 
either, Nor is any hardſhip thereby impoſed upon the owner hy" 
for if by his agreement with his tenant he has reſerved to himſelf agairft | 
the burthen of repairing, it is but juſt that he ſhould ſuffer OY 
for his own neglect ; and if he has not, he has his remedy over 

| againſt his tenant, who mult be better known to him than to a 

ſtranger. The firſt inſtance to be found of an action of this kind 

| brought againſt the c-cupier is that of Star againſt Reokeſby (a), 

, | where the preſcription was, that the tenants and occupiers of the 

cloſe had repaired, &c. There the Court ſaid, “ that by the 

« word tenentes, which is conſtrued tenants, is meant the 

« gwners of the fregſimple, and by occupatores thoſe who come in 

« under them; and that it is ien [which rebuts the idea of 

« its being neceſſary] tor the plaintiff to charge the tenentes et oc- 

« cypatores, becauſe it is impoſſible that he who is a ſtranger 

« ſhould be able to know and ſet forth their particular eſtates,” 

c. „ but,” ſay they, „the preſcription is annexed to the 

« ſenentes, i. e. tenants cf the fee.” And in Reſexvell v. Prior (b), 

an action on the caſe was maintained againſt the owner, who was 

not in poſſeſſion, for a nuiſance in making an erection which 

ſtopped ancient lights; and the Court held that the action lay 

either againſt him or the tenant in poſſeſſion at the plaintiff's 

election. Again in Helback v. Werner (c) two Judges againſt 

one held the declaration in an action on the caſe for not repair- 

ing to be bad, becauſe the preſcription laid was, that omnes pofſeſ- 

ſeres of ſuch a cloſe were bound to repair, Cc, and the very 

obje Aion was becauſe the preſcription ought to have been laid in 

a tenant of the ſrechold, or in him who had the inheritance ; 

; for that terrarum tenentes in the old entries mean the owners of 

the fee. And the common form of declaring is againſt the 
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tenants aud occupiers. 

N Cockell, Serjt. contra, was ſtopped by the Court. 

: Lord Kexron, Ch. ].—lt is clear that this action cannot be 

ſupported againſt the owner of the inheritance, when it is in the 

, poſſeſlon of another perſon. It is ſo notoriouſly the duty of the 
actual occupier to repair the fences, and ſo little the duty of the Wil. Pow 
landlord, that, without any agreement to that effect, the landlord v. Waller, 

1 may maintain an action againſt his tenant for not ſo doing, upon 2 * 
che ground of the injury done to the inheritance. And deplorable 

indeed would be the ſituation of landlords, if they were liable 

1 (a) Salk, 335. (b) Salk. 460. (c) Cro. Jar. 663. 
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to be haraſſed with actions for the culpable neglect of their 
tenants, | 
ASHHURST, ]. declared himſelf of the ſame opinion, 
BulLER, J.— With reſpect to the caſe of Reſexwell v. Prur, 
which is the only one cited of an action of a ſimilar nature 
maintained againſt the owner out of poſſeſſion, it is very diſtin. 
guiſhable from the preſent ; for there the owner let the premiſe 
with the nuiſance complained of, which had been before erected 
upon them. That therefore was a misfeazunce of which he him- 
ſelf had been guilty; and, ſay the Court, his demiſe affirmed 
the continuance of the nuiſance, and therefore might be ſaid to 
be a continuation of it by himſelf. And whatever conſtruction 
the word tenentes may bear in the old entries in real actions, that 
will not affect the preſent queſtion, which ariſes on a poſſeſſotj 
action on the caſe againſt a wrong-dver ; and the ſimple queſtion 
is, whether the landlord can in any ſenſe be called a wrong-doer, 
becauſe of the neglect of his tenant to repair. The inſtances of 
ſuch actions as the preſent againſt owners are where the tenente; 
and occupatores were the ſame; but the action lies againſt them 
only in the latter capacity. 
Rule abſolute (a). 


() Vide 2 Ld. Ræym. 804. Ny 93. Latch. 26. and Rider v. Smith, ante, 3 vol. 166, 


MasTEx and Others againſt MiLLER. 


HE firſt count in this declaration was in the uſual form, by 
the indorſecs of a bill of exchange againſt the acceptor; it 
ſtated that Peel and Co. on the 20th of March 1788 drew a bill 
for 9747. 105. on the defendant, payable three months after date 
to Wilkinſen and Cooke, who indorſed to the plaintiffs. The 
ſecond count ſtated the bill to have been drawn on the 26th of 
March. There were alſo four other counts; for money paid, 
laid out, and expended ; money lent and advanced; money had 
and received; and on an account ſtated. The defendant pleaded 
the general iſſue ; on the trial of which a ſpecial verdict was 
found. | | 
It ſtated, that Peel and Co. on the 26th March 1788 drew their 
bill on the defendant, payable 3 months after date to Wilkinſon 
and Coole, for 9747. 10. Which ſaid bill of exchange, made 
ce by the ſaid Peel and Co. as the ſame hath been altered, accepted, 
&« and written upon, as hereafter mentioned, is now produced, and 


« read in evidence to the ſaid jurors, and is now expreſſed in the 
| « words 
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words and figures following; to wit, “ June 23d. 9741. 105. 
« Mancheſter, March 20, 1788, Three months after date pay to 
« the order of Mefirs. Wilkinſon and Cozke 974 l. 105. received, 
« as adviſed, Peel, Yates, and Co. To Mr. Cha. Miller, C. M. 
« 23d June 1788.” That Peel and Co. delivered the ſaid bill to 
Wilkinſen and Cooke, which the defendant afterwards, and before 
the alteration of the bill hereinafter mentioned, accepted. That 
Wilkinſon and Cooke afterwards indorſed the ſaid bill to the plain- 
tiffs, for a valuable conſideration before that time given and 
paid by them to Wilkinſon and Coole for the fame, That the 
ſaid bill of exchange at the time of making thereof, and at the 
time of the acceptance, and when it came to the hands of 
Wilkinſon and Cooke as aforeſaid, bore date on the 26th day of 
March 1788, the day of making the ſame, And that after it ſo 
came to and whilſt it remained in the hands of Millinſon and 
Cite, the ſaid date of the ſaid bill, without the authority or 
privity of the defendant, was altered by ſome perſon or perſons to 
the jurors aforeſaid unknown from the 26th day of March 1788, 
to the 20th day of March 1788. That the words “ June 23d,” 
at the top of the bill, were there inſerted to mark that it 
would become due and payable on the 23d of June next after 
the date; and that the alteration hereinbefore mentioned, and 
the blot upon the date of the bill of exchange, now produced and 


read in evidence, were on the bill of exchange, when it was car- ' 


ried to and came into the hands and poſſeſſion of the plaintiffs, 
That the bill of exhange was on the 23d of Zune and alſo on 
the 28th of June 1788 preſented to the defendant for payment; 
on each of which days reſpectively he refuſed to pay. The ver- 
dict alſo ſtated that the bill ſo produced to the jury and read in 
evidence was the ſame bill, upon which the plaintiffs declared 
Ec. 
This caſe was argued in Hilary term laſt by Mod for the 
plaintiffs, and Iingay for the defendant : and again on this day 
by Chambre for the plaintiffs, and Arſtine for the defendant. 


For the plaintiffs it was contended, that they were entitled, 


notwithſlanding the alteration in the bill of exchange, to re- 
cover according to the truth of the cafe, which is ſet forth in 
the ſecond count of the declaration, namely, upon a bill dated 
the 26th March; which the ſpecial verdict finds was in point 
of fact accepted by the defendant. More eſpecially as it is 


clear that the plaintiffs are holders for a valuable conſideration, 
Vor. IV. F and 
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and had no concern whatever in the fraud that was meditated, 
ſuppoſing any ſuch appeared. The only ground of objection which 
can be ſuggeſted is upon the rule of law relative to deeds, by 
which they are abſolutely avoided, if altered even by a ſtranger 
in any material part; and upon a ſuppoſed analogy between 
thoſe inſtruments and bills of exchange. But upon inveſtigating 
the grounds on which the rule ſtands as applied to deeds, it will 
be found altogether inapplicable to bills: and, if that be ſhewn, 
the objection founded on the ſuppoſed analogy between them 
mult fall with it. The general rule reſpecting deeds is laid down 
in Piget's cafe (a), where moſt of the authoritics are collected; 
from thence it appears, that if a deed be altered in a material 
point even by a ſtranger without the privity of the obligee, it is 
thereby avoided ; and if the alteration be made by the obligee, 
or with his privity, even in an immaterial part, it will alſo 
avoid the deed. Now that is confined merely to the caſe 
of deeds, and does not in the terms or principle of it apply to 
any other inſtruments not executed with the ſame ſolemnity. 
There are many forms requiſite to the validity of a deed, which 
were originally of great importance to mark the ſolemnity and 
notoriety of the tranſaction; and on that account the grantees 
always were, and ſtill are, entitled to many privileges over the 
holders of other inſtruments. It was therefore reaſonable enough 
that the party, in whoſe poſſeſſion it was lodged, ſhould on ac- 
count of its ſuperior authenticity be bound to preſerve it en- 
tire with the ſtricteſt attention, and at the peril of loſing the 
benefit of it in the caſe of any material alteration even by a 
ſtranger. And that he is the better enabled to do from the nature 
of the inſtrument itſelf, which not being of a negotiable nature is 
not likely to meet with any mutilation, unleſs through the fraud 
or nepligence of the owner; whereas bills of exchange are ne- 
gotiable inſtruments, and are perpetually liable to accidents in the 
courſe of changing hands, from the inadvertence of thoſe by whom 
they are negotiated, without any poſſibility of their being diſcover- 
ed by innocent indorſees, who are ignorant of the form in which 
they were originally drawn or accepted. And the preſent is a 
{ſtrong inſtance of that; for the plaintiffs cannot be ſaid to be 
guilty of negligence in not inquiring how the blot came on the 
bill, which mere accident might have occalioned. 'That the ſame 
reaſons, upon which the deciſions of the Courts upon deeds have 


6 (a) 11 C. 27, 
been 
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been grounded, will not ſupport ſuch judgments upon bills, 
will beſt appear by referring to the authorities themſelves. 
When a deed is pleaded, there mult be a profert in curiam, unleſs 
as in Read v. Bro:kman (a) it be loſt or deſtroyed by accident, 
which muſt however be ſtated in the pleadings. The reaſon of 
which is, that anciently the deed was actually brought into court 
ſor the purpoſe of inſpection; and if, as is ſaid in 10 Cs. 92. 6, 
the judges found that it had been raſed or interlined in any 
material part, they adjudged it to be void. Now as that was 
the reaſon why a deed was required to be pleaded with a profert, 
and as it never was neceſſary to make a profert of a bill of 
exchange in pleading, it furniſhes a ſtrong argument that the 
reaſon applied ſolely to the caſe of deeds. So deeds, in which 
were craſures, were held void, becauſe they appeared on the face 
of them to be ſuſpicious, 13 Vin. Abr. tit, Faits, 37, 38. Bro. 
Hr. Faits, pl. 11, referring to 44 Ed. 3. 42. Nor could the 
ſuppolition of fraud have been the ground on which that 
rule was founded with reſpect to deeds; for in Aloar 35. pl. 116. 
a deed which had been raſed was held void, although the party 
himſelf who made it had made the eraſure; which was per- 
mitting a party to avail himſelf of his own fraud. But it is 
impoſſible to contend that the rule can be carried to the ſame 
extent as to bills; nor is it denied but that if the blot here had 
been made by the acceptor himſelf, he would ſtill have been bound. 
In Keilw. 162. it is ſaid that if A. be bound to B. in 20/. 
and R. raſe out 10. all the bond is void, although it is for the 
advantage of the obligor, and even where an alteration in a 
deed was made by the conſent of both the parties, fill it was 
held to avoid it. 2 Rol. Abr. 29. letter U, pl. 5. [Lord Kenyon 
obſeryed that there had been deciſions to the contrary fince.] 
Fraud could not be the principle on which thoſe caſes were 
determined; whereas it is the only principle on which the 


rule contended for can be held to extend to bills of exchange, 


but which is rebutted in the preſent caſe by the fats found 
in the ſpecial verdict, According to the ſame ſtrictneſs, where 
a mere miſtake waz corrected in a deed, and not known by 
whom, it was held to avoid it. 2 Rel. Abr. 29. pl. 6. And 
it does not abate the force of the argument, that the law 
is relaxed in theſe reſpects even as to deeds, for the queſ- 
tion ſtill remains, whether at any time bills of exchange 
vere conſtrued with the ſame rigor as deeds, The principle 
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upon which all theſe caſes relative to deeds was founded wag, 
that nothing could work any alteration in a deed, except an. 
other deed of equal authenticity. And as the party, who had 
poſſeſſion of the deed, was bound to keep it ſecurely, it might 
well be preſumed that any material alteration even by a ſtranger 
was with his connivance, or at leaſt through his culpable ne. 
glect. In many of the caſes upon the alteration of deeds, the 
form of the iſſue has weighed with the Court; as in 1 Rel. Rep, go, 
[which is alſo cited in Piget's caſe, 11 Co. 27.] and Michael 
againſt Scockwith, Cre, El. 120. in both which caſes the altera. 
tion was after plea pleaded ; and on that ground the Court held 
it was ſtill to be conſidered as the deed of the party on non eft 
faflum. Now the form of the iſſue in actions upon deeds and 
thoſe upon bills is very different; in the one caſe, the iſſue ſimply 
is, whether it is the deed of the party, which goes to the time of 
the plea pleaded, as appears from the caſe before cited, and from 
5 Co. 119. ö. and Dy. 59.: but here the iſſue is whether the 
defendant promiſed at the time of the acceptance to pay the con- 
tents. The form of the iſſue is upon his promiſe, ariſing by im- 
plication of law from the act of acceptance, which is found as a 
fact by the ſpecial verdict agreeable to the bill declared on in the 
ſecond count. And in no inſtance, where an agreement is proved 
merely as evidence of a promiſe, is the party precluded from 
ſhewing the truth of the caſe, Not only therefore the forms of 
pleading are different in the two cafes, but the deciſions which 
have been made upon deeds, from whence the rule contended 
for as to eraſures and alterations is extracted, are altogether in- 
applicable to bills. The reaſons for ſuch rigorous ſtrictneſs in 
the one cute do not exiſt in the other. On the contrary all the 
caſes upon bills have proceeded upon the moſt liberal and equi- 
table principles with reſpect to innocent holders for a valuable 
conſideration, The caſe of Minet and Gibſon (a) goes much 
further than the preſent : for there this Court, and afterwards 
the Houſe of Lords, held that it was competent to inquire into 
circumſtances extraneous to the bill, in order to arrive at the 
truth of the tranſaction between the parties; although ſuch 
circumſtances operated to eſtabliſh a different contract from 
that which appeared upon the face of the bill itſelf. Whereas 
the evidence given in this caſe, and the facts found by the 
ipecial verdict, are in order to ſhew what the bill really was; 
which it is competent for theſe parties to do againſt whom 10 
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ſraud can be imputed, if any exiſt. If the blot had fallen 
on the paper by mere accident, it cannot be pretended that it 
would have avoided the bill; and vn con/tat upon this finding 
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a third perſon, through whoſe hands the bill paſſed, although 
that party could not recover upon it himſelf, yer his crime ſhall 
not aſfect an innocent party, to whom the bill is indorſed or de- 
livered for a valuable conſideration. In Miller v. Race (a), 
where a bank note had been ſtolen, and afterwards paſſed bond 
fide to the plaintiff, it was held that he might recover it in rover 
againſt the perſon who had {topped it for the real owner. And 
the ſame point was held in Peacock v. Rhodes (b), where the bill 
was payable to order. Again in Price v. Neale (c), it was held 


that an acceptor, who had paid a forged bill to an innocent in- 


dorſee, could not recover back the money from bim. Now if it 
be no anſwer to an action upon a bill againſt the acceptor to 
ſhew that it was a forgery in its original making by a third 
perſon's having feigned the hand-writing of the drawer, ſtill leſs 
ought any ſubſequent attempt at forgery, even if that had 
been found which is not, to weigh againſt an innocent holder. 
But it would have been impoſlible to have recovered in any of 
theſe caſes if the deed had been forged in any reſpect even by 
ſtrangers to it ; which ſhews that theſe ſeveral inſtruments cannot 
be governed by the ſame rules. And ſo little have the forms of 
bills of exchange and notes been obſerved, when put in oppoſition 
to the truth of the tranſaction, that in Ruſſell v. Lang ſtaſte (d) the 
Court held, in order to get at the juſtice ot the caſe, that a perſon, 
who had indorſed his name on blank checks which he had en- 
truſted to another, was liable to an indorſee for the ſums for 
which the notes were afterwards drawn; and yet the form of 
pleading ſuppoſes the note to have been a perfect inſtrument, and 
drawn, before the indorſement. But the caſe which is moſt im- 
mediately in point to the preſent is that of Price v. Shute, E. 33 
Car, 2. in B. R. (e); there a bill was drawn payable the firſt 
of January; the perſon upon whom it was drawn accepted it 
to be paid the firſt of March; the holder upon the bill's being 
brought back to him, perceiving this enlarged acceptance, ſtruck 
out the ſirſt of March, and put in the firſt of January; and then 
ſent the bill to be paid, which the acceptor refuſed. Whereupon 
the payee ſtruck out the firſt of January, and put in the firlt of 
(a) 1 Burr, 482. (% Dougl. 643+ (c) 3 Barr. 1334. 
(4) Deupl. 514. (e) 2 Moll. c. 10. f. 28. 
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March again. And in an action brought on this bill the queſtion 
was, whether theſe alterations did not deſtroy it? And it was 
ruled they did not. This caſe therefore has ſettled the doubt; 
and having never been impeached, but on the contrary recog. 
nized as far as general opinion goes, by having been inſerted in 
every ſubſequent treatiſe upon the ſubject, it ſeems to have been 
ated on ever ſince. And it would be highly miſchievous if the 
law were otherwiſe; for however negligent the owner of a deed 
may be ſuppoſed to be, who lets it out of his poſſeſſion, the holder 
of a bill of exchange is by the ordinary courſe of ſuch tranſactions 
obliged to truſt it even in the hands of thoſe whoſe intereſt it is 
to avail themſelves of this ſort of objection. For it is moſt uſual 
for the bill to be Jeſt for acceptance, and afterwards for pay- 
ment, in the hands of the acceptor, who may be tempted to 
put ſuch a blot on the date as may not be obſerved at the time, 
through the confidence of the parties. But even if the alteration 
ſhould be conſidered as having deſtroyed the bill, why may not 
evidence be giren of its contents upon the ſame principle as 
governed the caſe of Read v. Breookman (a), where it was held 
that pleading that a deed is loſt by time and accident ſuperſedes 
the neceſſity of a profert. But at any rate the plaintiffs are entitled 
to recover on the general counts for money paid, and money had 
and received, on the anthority of Tat lacł v. Harris (6) ; for though 
it is not expreſsly ſtated that ſo much money was received by the 
defendant, yet that is a neceſſary inference from the fact of ac- 
eeptance which is found. ( 
For the defendant it was contended, that the broad principle of 
law was, that any alteration of a written inſtrument in a material 
part thereof avoided ſuch inſtrument ; and that the rule was not 
merely confined to deeds, though it happened that the illuſtration 
of it was to be ſound among the old cafes upon deeds only, 
becauſe formerly moſt written undertakings and obligations were 
in that form. This principle of law was founded in ſound ſenſe; 
it was calculated to prevent fraud, and deter men from tampering 
with written ſecuritics: and it would be directly repugnant to 
the policy of ſuch a law to permit the holder of a bill to attempt 
a fraud of this kind with impunity ; which would be the caſe, if, 
after being detected in the attempt, he were not to be in a worle 
ſituation than he was before. If any difference were to be made 
between bills of exchange and deeds, it ſhould rather be to en- 


(a) Ante, 3 vel. 151. (6) Ante, 3 vc. 174. 
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force the rule with greater ſtrictneſs as to the former; for it 1791. 
would be ſtrange that, becauſe they were more open to fraud 
from the circumſtance of paſſing through many hands, the law * 
ſhould relax and open a wider door to it than in the caſe of deeds, Micr 2, 
where fraud was not ſo likely. to be practiſed. The principle 

laid down in Pieet's caſe (a) is not diſputed, as applied to deeds, 

But the firſt anſwer attempted to be given is, that the rule as to 

deeds is ſui generis, and does not extend to other inſtruments of 

an inferior nature, becauſe it ariſes from the ſolemn ſanction at- 

tending the execution of inſtruments under ſcal. As to this it is 

ſuſſicient to ſay that no ſuch reaſon is ſuggeſted in any of the 

books : but the rule ſtands upon the broad ground of policy, 

which applies at leaſt as ſtrongly to bills as to deeds, for the 

reaſon above given. Then it is ſaid that there is a material 
diſtinction between the ſeveral iſſues in the two caſes. But the 
difference is more in words than in ſenſe; the ſubſtance of the 
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iſſue in both caſes is, whether in point of law the party be liable 
bo anſwer upon the inſtrument declared on; and therefore any 
matter which either avoids it ab initio, or goes in diſcharge of it, 
Z may be ſhewn as much in the one caſe as in the other. Upon 
= wn factum the queſtion is, whether in law the deed produced 
in cridence be the deed of the party; ſo on non aſſumpſit the 
© queltion is, whether the bill given in evidence be in point of law 
= the bill accepted by the deſendant; becauſe the promiſe only 
= riſes by implication of law upon proof of the acceptance of the 
= identical bill accepted, and given in evidence. Now neither of 
dhe counts in the declaration was proved by the facts ſound. For 
. in the firſt count the bill is dated the 2oth of March; but as 
= there is no evidence of the defendant's having accepted ſuch a 
bill, of courſe the plaintiffs are not entitled to recover on that count. 
= Neither can they recover on the 2d, becauſe though it is found 
2 that he accepted a bill dated the 26th of March, as there 
1 ltated, yet inaſmuch as the bill ſtated to have been produced 
m evidence to the jury is dated the 20th, of courſe the evidence 
Aud not ſupport the count. Wich reſpect to the caſes cited of 
= ills of exchange having been always conſtrued by the molt 
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liberal principles, and particularly in the caſe of Minet v. Gibſons 

the ſame anſwer may be given to all of them, which is, that ſo 

far ſrom the original contracts having been attempted to be al- 

tered, all thoſe actions were brought in order to enforce the ob- 

tervance of them in their genuine meaning againſt the party, who, 

in the latter caſe particularly, endeavoured by a trick to evade 
| (a) 11 Co. 27. 
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the contract, Whereas here the contract has been ſubſtan. 


— [ tially altered by the parties who endeavour to enforce it; or at 
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leaſt by thoſe whom they repreſent, and from whom they drive 
title. Then the caſe in Molley of Price v. Shute is chielly re- 
lied on by the plaintiffs, to which ſeveral anſwers may be 
given. Firſt, the authenticity of it may be queſtioned , for it 
is not to be found in any reports, although there are ſeveral con- 
temporaneous reporters of that period. In the next place, the 
bill, as originally drawn, was not altered upon the face of it; and 
therefore, as againſt all other perſons at leaſt than the acceptors 
it might ſtill be enforced. But principally it does not appear but 
that the action was brought againſt the drawer, who, as the ac- 
ceptor had not accepted it according to the tenor of the bill, was 
clearly liable; as the payee was not bound to abide by the en- 
larged acceptance, but might conſider it as no acceptance at all, 
Then if this bill be void for this fraud, no evidence could be given 
to prove it's contents, as in the caſe of a deed loſt ; becauſe in that 
there is no fraud. But even if any other evidence might have been 
given, it is ſuſſicient to ſay that in this caſe there was none. And 
as to the common counts, if the general principle of law con- 
tended for applies to bills of exchange, it will prevent the plain- 
tiffs ſrom recovering in any other ſhape. Beſides which, it is not 
ſtated that the defendant has received any confideration, upon 
which ground the cafe of Tatlack v. Harris was decided. 

In reply it was urged, that the iſſue was not whether the de- 
fendant had accepted this bill in the ſtate in which it was ſhewn 
to the jury; but whether he had promiſed to pay in conſequence 
of having accepted a bill dated the 26th March, drawn by, Cr. 
and thoſe facts being ſound, the promiſe neceſſarily ariſes. It 
is ſaid that the policy of- the law will extend the ſame rule to 
the avoidance of bills of exchange, which have been altered, as 
to deeds; becauſe there is even greater reaſon to guard againſt 
fraudulent alterations in the former than in the latter caſe, To 
which it may be anſwered, that the foundation of the rule fails 
in this caſe; for no fraud is found, and none can be pre- 
ſumed :; and it is admitted, that if the blot had been made by 
accident, it would nut have avoided the bill; and nothing 
is ſtated to ſhew that it was not done by accident. Beſides, 
the policy of the law is equally urgent in favor of the 
plaintiffs, it being equally politic to compel a performance 
of honeſt engagements. Here the defendant is only required 


to do that which in fact and in law he has EY 
7 0, 
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in withholding payment of that money which he has received, ——— 


and which by the nature of his engagement he undertook to 


MasTzea 
againſt 


repay. No anſwer has been given to the caſe cited from Molloy : Mituze. 


for though the caſe is not reported in any other book, it bears 
every mark of authenticity, by noting the names of the parties, 
the court in which it was determined, and the time of the de- 
ciſion ; and it has been adopted by ſubſequent writers on the ſame 
ſubject. Again, the alteration there was full as important as 
this, for it equally tended to accelerate the day of payment; and, 
laſtly, it is not denied but that the action might have been main- 
tained en the bill againſt any other perſon than the acceptor; 
which is an admiſſion that the policy of the law does not attach 
ſo as to avoid ſuch inſtruments upon any alteration, for other- 
wiſe it would have avoided the bill againſt all parties. 

Lord Kenyon, Ch. J.— The queſtion is not whether or not 
another action may not be framed to give the plaintiffs ſome 
remedy, but whether this action can be ſuſtained by theſe par- 
ties on this inſtrument. For the inſtrument is the only mean 
by which they can derive a right of action. The right of action, 
which ſubſiſted in favor of Wilkinſon and Cooke, could not be 
transferred to the plaintiffs in any other mode than this, inaſ- 
much as a choſe in action is not aſſignable at law. No caſe, it is 
true, has been cited either on one ſide or the other, except that 
in Melley, of which I ſhall take notice hereafter, that decides the 
queſtion before us in the identical caſe of a bill of exchange, But 
caſes and principles have been cited at the bar, which, in point 
of law as well as policy, ought to be applied to this caſe. That 
the alteration in this inſtrument would have avoided it, if it 
had been a deed, no perſon can doubt. And why in point of 
policy would it have had that effect in a deed ? Becauſe no 
man ſhall be permitted to take the chance of committing a fraud, 
without running any riſk of loſing by the event, when it is 
detected. At the time when the caſes cited, of deeds, were de- 


termined, forgery was only a miſdemeanor : now the puniſn- 


ment of the le might well have been conſidered as too little, 
unleſs the deed alſo were avoided ; and therefore the penalty 
/or committing ſuch an offence was compounded of thoſe two 
circumſtances, the puniſhment for the miſdemeanor, and the 
avoidance? of the deed. And though the puniſhment has been 
lince increaſed, the principle {till remains the ſame. I lay out 
of my conſideration all the caſes where the alteration was made 
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by accident: for here it is ſtated that this alteration was made 
while the bill was in tlie poſſeſſion of }/i/t:nſon and Cooke, why 
rows 0" were then entitled to the amount of it; and from whom the 
Mites, plaintiffs derive title: and it was for their advantage (whether 
more or leſs is immaterial here) to accelerate the day of pay. 
ment, which in this commercial country is of the utmoſt im- 
portance. The cafes cited, which were all of deeds, were de. 
ciſions which applied to and embraced the ſimplicity of all the 
tranſactions at that time ; for at that time almolt all written en. 
gagements were by deed only, Therefore thoſe deciſions, 
which were indeed confined to deeds, applied to the then ſtate 
of affairs: but they eſtabliſh this principle, that all written in. 
flruments, which were altered or eraſed, ſhould be thereby 
avoided, Then let us fee whether the policy of the law, and 
ſome later caſes, do not extend this doctrine farther than to the 
caſe of deeds, It is of the greateit importance that theſe inſtru- 
ments, which are circulated throughout Europe, ſhould be kept 
with the utmoſt purity, and that the ſanctions to preſerve them 
from fraud ſhould not be leflened. It was doubted fo lately as 
in the reign of George the Firſt (a), in Ward's caſe, whether 
forgery could be committed in any inſtrument leſs than a deed, 
or other inſtrument of the like authentic nature; and it might 
equally have been decided there that, as none of the preceding 
determinations extended to that caſe, the policy of the law 
ſhould not be extended to it. But it was there held that the 
principle extended to other inſtruments as well as to deeds ; and 
that the law went as far as the policy, It is on the ſame rea- 
ſoning that I have formed my opinion in the preſent caſe. The 
caſe cited from Molloy indeed at firſt made a different impreſſion 
on my mind: but on looking over it with great attention, I 
think it is'not applicable to this caſe. No alteration was there 
made on the bill itſelf ; but the party, to whom it was directed, 
accepted it as payable at a diſterent time, and aſterwards the 
payee ſtruck out the enlarged acceptance; and, on the acceptor 
refuſing to pay, it is ſaid that an action was maintained on the 
bill. But it does not ſay againſt whom the action was brought; 
and it could not have been brought againſt the acceptor, whoſe 
acceptance was ſtruck out by the party himſelf who brought the 
action. Taking that caſe in the words of it, “ that the alter- 
« ations did not deſtroy the bill,” it does not affect this caſe: not 
an iota of the bill itſelf was altered; but on the perſon, to whom 


(a) 2 Str. 747. and 2 Lerd Rayr:. 1461. 


9 the 


IN THE Tui rv-rinsT Year or GEORGE III. 


the bill was directed, reſuſing to accept the bill as it was originally 
drawn, the holder reſorted to the drawer. Then it was con- 
tended that no fraud was intended in this caſe; at leaſt, that 
none is found : but I think that, if it had been done by accident, 
that ſhould have been found, to excuſe the party, as in one of 
the caſes, where the ſeal of the deed was torn off by an infant. 
With reſpect to the argument drawn from the form of the plea, 
it goes the length of ſaying, that a defendant is liable, on nen- 
o/ump/it, if at any time he has made a promiſe, notwithſtanding 
a ſubſequent payment : but the queſtion is, whether or not the 
defendant promiſed in the form {tated in the declaration; and 
the ſubſtance of that plea is, that according to that form he is 
not bound by law to pay. On the whole, therefore, I am of 
opinion that this falſification of the inſtrument has avoided it; 
aud that, whatever other remedy the plaintiffs may have, they 
cannot recover on this bill of exchange. 

Asnnunsr, J.—It ſeems admitted that, if this had been a 
deed, the alteration would have vitiated it. Now I cannot ſee 
any reaſon why the principle, on which a deed would have 
been avoided, ſhould not extend to the caſe of a bill of exchange, 
All written contracts, whether by deed or not, are intended to be 
{tanding evidence againſt the parties entering into them. There 
is no magic in parchment or in wax. And a bill of exchange, 
though not a deed, is evidence of a contract as much as a deed 
and the principle to be extracted from the caſes cited is, that 
any alceration avoids the contract. If indeed the plaintiffs, 
who are innocent holders of this bill, have been defrauded 
of their money, they may recover it back in another form of 
action: but I think they cannot recover upon this inſtrument, 
which I conſider to be a nullity. It is found by the verdict 
that the alteration was made while the bill was in the poſ- 
ſeſſion of Miltinſon and Cocke ; and it certainly was for their 
advantage, becauſe it accelerated the day of payment. Now, 
upon theſe facts, the jury would perhaps have been warranted 
in finding that the alteration was made by them; at all events, 
it was their buſineſs to preſerve the bill without any alteration. 
if Wilkinſon and Cooke had brought this action, they clearly 


could not have recovered, becauſe they muſt ſuffer for any 


alteration of the bill while it was in their cuſtody : then if the 
objeCtion would have prevailed in an action brought by them, 
it mult alſo hold with regard to the plaintiffs, who derive title 
under them, For whereyer a party takes a bill under ſuch ſuſ- 
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picious circumſtances appearing on the face of it, it is his dut 
to inquire how the alteration was made; he takes it at his riſk, 
and muſt take it ſubject to the ſame objection as lay againſt the 
party from whom he received it. Upon the whole, there ſeems to 
be no difference between deeds and bills of exchange in this re. 
ſpect in favour of the latter: but, on the contrary, if there be a 
difference, the objection ought to prevail with greater force in the 
latter than in the former; for it is more particularly neceſſary that 
bills of exchange, which are daily circulated from hand to hand, 
ſhould be preſerved with grenter purity than deeds, which do not 
paſs in circulation, It would be extremely dangerous to permit 
the party to recover on a bill as it was originally drawn, after an 
attempt to commit a fraud, by accelerating the time of payment, 
For theſe reaſons, therefore, I concur in opinion with my Lord. 
BuLLER, ].—In a caſe circumſtanced as the preſent is, in which 
it is apparent, as found, and has been proved beyond all doubt, 
that the bill of exchange in queſtion was given for a full and ya 
luable confideration, that the plaintiffs are honeſt and innocent 
holders of it, and that the defendant has the amount of the bill in 
his hands, it is aſtoniſhing to me that a jury of merchants ſhould 
heſitate a moment in finding a verdict generally for the plaintiffs, 
more eſpecially as I underſtand it was left to them by the Chief 
Juſtice to read the bill as it undoubtedly was drawn, and by that 
mean to put an end to the queſtion at once. It was rightly ſo 
left to the jury by his Lordſhip; for that was in furtherance of 
the juſtice of the caſe, and it tended to prevent expence, litiga- 
tion, and delay, which are death to trade. That the defendant 
cannot be ſuffered to pocket the money for which this bill was 
drawn, or to enable the drawer to do ſo, but that ſooner or later, 
provided a bankruptcy do not intervene, it mult be paid, I pre- 
ſume no man will doubt. 'The drawer has received the value, ' 
the plaintiFs have paid it, and the defendant has it in his 
hands. On this ſhort ſtatement, every one who hcars me mult 
anticipate me in ſaying that the defendant muſt pay it. Nay, 
if actual iurgery had been committed, the defendant could not 
be permitted to retain the money; he muſt not get goo/. by the 
crime of another: but, in ſuch a caſe, I agree it would be diſſ- 
cult to ſuſtain the preſent or any action for the money till ſome 
thing further had happened than has yet been done. The hu, 
proceeding on principles of public policy, has wiſely ſaid, that 
where a caſe amounts to felony, you ſhall not recover againſt the 


felon in a civil action. But that rule does not appear by 20 
: 1 
printed 
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printed authority to have been extended beyond actions of treſ- 
paſs or fort, in which it is ſaid that the treſpaſs is merged in 
the felony. That is a rule of law calculated to bring offenders 
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to juſtice. But whether that rule extend to any caſe after the Miter 


offender is brought to juſtice, or whether at any time it may be 
reſorted to in an action between perſons guilty of no crime, are 
queſtions upon which I have formed no opinion, becauſe this 
caſe does not require it. Upon this ſpecial verdict there is no 
foundation for ſaying that any one has been guilty of forgery, 
nor even of a fraud, as it ſtrikes my mind. Fraud or felony is 
not to be preſumed ; and unleſs it be found by the jury, the 
Court cannot imply it. Minet v. Gibſon is a moſt deciſive autho- 
rity ſor that propoſition, if any be wanted ; and I do not think 
there is any ſoundation for the diſtinction attempted to be taken 
between that caſe and the preſent. It has been contended that 
the party there recovered becauſe the nature of the obligation 
was not altered; but the determination did not proceed entirely 
on that ground, but on this, that according to the true intent 
and meaning of the parties, the bill was intended to be made 
payable to bearer : 50 here the plaintifts do not attempt to en- 
force the contract contrary to the terms of it, but according to 
that form by which the defendant originally conſented to be 
bound, as ſtated in the ſecond count. The ſpecial verdict finds 
that Peel and Co. on 26th March 1788 drew a bill of exchange 
on the defendant tor 9747. 10s. payable to Wilkinſen and Co. 
which bill, as the ſame has been altered, accepted, and written 
upon, is ſet out in hc verba. Upon the fac ſimile copy of the 
vill ſet out in the verdict, there appears to be a blot over the date; 
and the jury have thought fit to read it, as it now ſtands, the 2oth. 
I muſt confeſs I ſhould never have read it ſo; for ſeeing that there 
was ſomething above the figure o, that is the laſt reading which 
{ ſhould have given to it. I ſhould have ſaid on the face of 
the bill, this muſt have been either a 6 or an 8; it could not 
have been 8, becauſe the o is as high as the 2, and therefore it 
mult be a 6, But the jury have found no difficulty in ſaying 
that it was a 6; and I will examine preſently whether there be 
any objection to let it remain as a 6. The verdiR further 
finds that the defendant, before any alteration of the bill, ac- 
cepted it; and Willinſon and Co. indorſed it to the plaintiffs, 
who paid 2 valuable conſideration for it. Then it is ſtated, that 
whillt the bill was in the hands of . iltinſn a1.d Cocke, the date, 
without the authority of the defendant, was altered by perſons 
unknown 
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unknown from the 26th to the 20th of March. They further 
find that the words 23d of June were inſerted at the top of the 
bill, to mark that the bill would then become due ; and that the 
alteration and the blot were on the bill when it was delivered to 
the plaintiffs, This is the full ſubſtance of the ſpecial verdid; 
and there is neither forgery, felony, or fraud, found or ſuppoſed 
by the jury ; we therefore can neither intend or infer it. The 
verdict amounts only to ſaying there is a blot on the bill, but 
how it came there we don't know; and we beg to afk the Court 
whether the circumſtance of a blot being on the bill which we 
cannot account for makes the bill void. Provided I have accu- 
rately ſtated the queſtion, ſurely ſuch a verdict is without pre- 
ecdent. Suppoſe a child had torn out a bit of the bill on which 
the top of the 6 was written, is the holder of the bill to loſe his 
9747. or is the defendant to get 974“. by ſuch an accident? 
But to decide whether I have accurately ſtated the queſtion in the 
cauſe, it is neceſſary to examine the words of the ſpecial verdict 
minutely, and by degrees. The jury have ſaid that the bill was 
altered, The word altered may raiſe a ſuſpicion and alarm in 
our minds; but let not our judgment be run away with by a 
word, without examining the true ſenſe and meaning of it as it 
is uſed in the place where we find it. How was it altered, what 
is the alteration, when was it made, and for what purpoſe ? The 
jury have ſaid it was altered by means of putting a blot over 
the date; but by whom or when that was done we don't know, 
further than that it was done whilſt the bill was in the poſſeſſion 
of Wiltinſan and Cocke ; but we do not find that it was done for 
any bad purpoſe, or with any improper view whatever, Upon 
this finding the Court are bound to ſay it was done innocent]y, 
But the jury have alſo ſaid that“ June 23d“ was inſerted at the 
top of the bill to mark when the bill would become due, When 
and by whom was that done? The jury have not ſaid one word 
upon the ſubject. Was that done even during any part of the 
time whilſt the bill was in the poſſeſſion of Wilkinſen and Cole? 
No. It is conſiſtent with the finding, that the plaintiffs, who are 
found to be bona ſide holders of the bill, upon reading the date to 
be the 2oth, and calculating the time which it had to run from 
that date, put down “ June 23d” with the moſt perfect in- 
nocence. If the bill had been originally dated on the 2oth, the 
23d June would have been the true time of payment. But admit- 
ting that a wrong date had been put down, as denoting the time 
of payment, is there any caſe or authority which ſays that that 

circumſtance 
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circuraſtance ſhall render the bill void ? Every bill which has been 
negotiated within the memory of man is marked by ſome holder 
or another with the day when it will become or is ſuppoſed to be- 
come due. That in ſome ſenſe of the word is an alteration ; for 
it makes an addition to the bill which was not there when it was 
drawn or accepted. But was it done fraudulently ? The anſwer 
is, it was not, and therefore it is of no avail, So here the jury 
have not ſaid it was done fraudulently, and therefore it affords 
no objection. When the jury have ſtated what the alteration is, 
and how it was made, namely, by making a blot, and have 
fixed no ſiniſter or improper motive for ſo doing, it is the ſame as 
if they had ſaid only “ here is a blot on the bill.” Suppoſe the 
jury had ſaid in few words that this bill was, drawn, indorſed, 
and accepted, by the defendant, as the plaintiffs allege, but here 
is a blot upon it which makes the date look like the 2oth inſtead 
of the 26th, The true anſwer would have been, blot out the blot 


W by your own underſtanding and conviction, and pronounce your 
W vcrdict according to the truth of the caſe, It was nobly ſaid in 


another place, (I heard it with pleaſure, and thought it becoming 
the dignity of the perſon who pronounced it, and the place in 
which it was pronounced,) “ That the law is beſt applied when 


W « it is ſubſervient to the honeſly of the caſe, And if there be any 


« rule of law which ſays you cannot recover on any inſtrument 


2 « hut according to the terms of it, forlorn would be the caſe of 
IT 8 , 


« plaintiſſs. By the temperate rules of the law we mult ſquare 
« our conduct.“ The honeſty of the plaintiffs“ caſe has been 
queſtioned by no one; and therefore I ſhould imagine the wiſhes 
of us all would have been in favour of their claim, provided we 


are not bound down by ſome ſtubborn rule of law to decide againſt 


them. Here again I muſt beg leave to reſort to what was forcibly 


aid in another place, upon a ſimilar ſubjeEt, and which I ſhall 


do as neatly in the words which paſſed at the time as I can; be- 


W cauſe they carried couviction to my mind; becauſe they contain 
my exact ſentiments z and becauſe they are more emphatical than 


auy waich I could ſubſtitute in the place of them, „ The 


* queltion (it was ſaid) is, whether there be any rule of law fo 
* reluctant that it will not recec-: from words to enforce the in- 


* tention of the parties. I believe there is no ſuch rule. For 
c half of a century there have been various caſes which have left 
* the queſtion of forgery untouched, If a bill be forged, the ac- 
ceptor is bound,” Speaking of the caſe of $:2ne againſt Free- 
land, it was ſaid, 4 if any one fay that caſe is not law, let him 
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te ſhew why it is not ſo. Judges can only look to former deci. 
&« ſions. This has been a rule in the commercial world above 20 
« years.” This reaſoning ſeems to me to be ſound and decifye, 
if it apply to the preſent caſe : and to prove that it does apply, [ 
need only quote the caſe, mentioned at the bar, of Price againſt 
Shute, reported in Beawes's Lex Mercat. tit. Bill of Exchang,, 
Pl. 222. and Moll. 109. There a bill was payable 1it January, 
and the perſon to whom it was directed accepted it to pay on 
the frſt of March, with which the ſervant returned to his 
maſter, who, perceiving this enlarged acceptance, ſtruck out the 
firſt of March, and put in the firſt of January, and at that time 
{ent the bill for payment, which the acceptor refuſed ; where. 
upon the poſſeſſor {truck out the firſt of January and inſerted 
the firſt of March again. In an action brought on this bill the 
queſtion was, whether theſe alterations did not deſtroy the bill; 
and ruled by Lord Ch. J. Pemberton that they did not, Now, 
on reading this caſe, I cannot conſider it in any other light than a; 
an action brought againſt the acceptor z for it only ſtates what 
paſſed between thoſe parties, Here then is a rule which has pre. 
vailed in the commercial world for 110 years; it ſtands uncon- 
tradicted and unimpeached ; it was decided by great authority; 
and, as I take it, on deliberation, For when it is ſaid to have 
been in B. R. that muſt either have been in this court, or on a 
caſe ſaved by Ch. j. Pemberton ſor his own opinion; which was: 
common way of proceeding in thoſe days. In that caſe the term 
alteration is uſed, and therefore we need not be frightened or 
alarmed at that word. The effect of the alteration was to accc- 
lerate the payment; ſo it is here. But in one reſpect that cal: 
goes beyond the preſent; for there the alteration was made by 
the plaintiff himſelt : here it was not. It is true in that caſe, 
when the plaintiff found he could not reccive the money on the 
firit of January, he altered it back to the firſt of March: but if 
the firſt alteration vitiated the bill, no ſubſequent alteration could 
ſet it up again againſt the acceptor without his conſeut, Here 
the plaintiffs have not re- altered the bill; but they have acted a 
more honeſt part; they have left the bill as it was to ſpeak for 
itſeli; but they have treated it as a bill of the 26th of March they 
have proved that it was a bill of the 26th of March they de- 
manded payment according to that date; and the jury have found 
all theſe facts to oe true. And it is material to conſider what was 
the iſſue joined between the parties; for there is a great deal of 


difference between the plea of non g fuctum and the preſent ; here 
the 
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the queſtion is, whether the drawer made ſuch a bill, and whe- 1791, 


and immaterial circumſtance. The plaintiffs in treating the bill, 
and making a demand as they have done, ſeem to have followed 
the ſober advice and directions given by Beazves in pl. 1993 
where he ſays, he that is potleſlor of a bill, which only ſays pay, 
« without mentioning the time when, or that is without a date, er 
« wt clearly and legibly auritten, payable ſome time after date, r. 
« ſo that the certain preciſe time of payment cannot be calculated 


« or known, mult be very circumſpect, and demand the money | 


« whenever there is any probable appearance of the time being 
completed that was intended for its payment; or that he can 
« demonſtrate any circumſtance that may determine it, or make it 
« likely when it ſhall be paid. It is impoſſible that this writer 
« could have ſuppoſed that the bill was rendered void by any blot, 
ce gbliteration, or eraſure z on the contrary he tells you that it muſt 
« be demanded in time, and that you may make out by circum- 
« ſtances or other evidence when it was, or was likely to be, pay- 
& able. That has been made out by evidence in the preſent caſe. 
&« Upon this head I ſhall only add one authority more, which is 
« Carth, 460 where a bill was accepted after the day of payment 
« waz elapſed. It was objected that it was impoſlivle in ſuch a 
« caſe for the defendant to pay according to the teuor of the bill, 
« aad therefore the declaration was bad : but the Court held it 
“good, and ſaid the effect of the bill was the payment of the 


« money, and not the day of payment. So here the defendant, 


te having accepted this bill, whatever may be the conſtruction 
« as to the date, muſt pay the money. I hold that in this caſe 
« there is no fraud either expreſs or implied; and that as the 
« plaintiffs have proved that they gave a valuable conſideration 
* for the bill, and that it was indorſed to them by thoſe through 
* whoſe hands it paſſed, their caſe jg open to no objection hat- 
« ever. But I will ſuppoſe for a moment, though the caſe do 
« not warrant it, that Villinſon aud Coal did mean a fraud; (till I 
« am of opinion that would not affect the caſe between the plain- 
*tiffs and the defendant, It is a common faying in our law books 
that fraud vitiates every thing. I do not quarrel with the phraſe, 
or mean in the ſmalleſt degree to impeach the various caſes 
* which have been founded on the proof of fraud. But (till we 


3 muſt recollect, that the principle which I have mentioned is al- 
Vox. IV, Z says 
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te ways applied ad hominem. He who is guilty of a fraud ſhall 
te never be permitted to avail himſelf of it; and if a contract 
« founded in fraud be queſtioned between the parties to that con- 
te tract, I agree, that as againſt the perſon who has committed the 
& fraud, and who endeavours to avail himſelf of it, the contract 
« ſhall be conſidered as null and void. But there is no caſe in 
« which a fraud intended by one man ſhall overturn a fair and 
« bend fide contract between two others. Even as between the 
6 partics themfelves we mult not forget the figurative language 
« of Lord Ch. J. Wilmot, who taid “ that the ſtatute law is like 
« a tyrant; where he comes, he makes all void: but the com. 
mon law is like a nurüng father, aud makes void only that part 
« where the fault is, and preſerves the reſt.“ 2 IF: 351. If an 
alteration be made to effect a fraud, the alteration ſhall be laid 
out of the queſtion; but ſtill the contract ſhall exiſt to it. 
original and its honeſt purpoſe, and ſhall be carried into exe- 
cution as if the fraud had never exiſted. A cafe ſomewhat 
ſimilar to this is to be found in the bock which I have before 
quoted, and which though not a binding legal authority, yet, 
where its propoſitions are founded on practice and good ſenſe, i; 
deſerving of ſome attention. Peanves, tit. Bill of Exchange, 
J. 132. ſays, where the poſſeſſor of a bill payable to his order 
fails, and to defraud his creditors indorſes it to another, who 
negotiates it, and effeCtually receives the value, indorſing it again 
to a third, Sc. and though the ereditors having diſcovered the 
fraud oppoſe it, yet the acceptant muſt pay it to him why 
comes to receive it, on proof that he paid the real value for it. 
But it has been contended that there is an analogy between bills ci 
exchange and deeds, and that in the caſe of deeds any craſure ct 
alteration will avoid the deed. In anſwer to this, firſt, I deny the 
analogy between bills of exchange and deeds; and there is nd 
authority to ſupport it. In the caſe of deeds, there muſt be a 
profert ; and as we learn from 10 Co. 92. 6b. in ancient times 
the judges pronounced upon view of the deed, though Lord 
Coke ſays that practice was 8fterwards altered. But there never 
is a profert of a bill of exchange; the judges cannot determine 
on a view of that; but it muſt be left to a jury to decide 
upon the whole of the evidence, according to the truth of the 
caſe. Again, in the cafes of joint and ſeveral bonds the objection 
was founded on it's being a fubſtantial injury to the defendant; 
for if it were conſidered as a ſole bond, the defendant would 
de anſwerable for the whole debt: but if it were a joint 


dond, he would be liable to only half or other proportionable 
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part of it. So far in thoſe days did the Court look into the 
equity of the caſe. But the blot on this bill is no injury to the 
defendant; he is not liable to pay till the bill became due, com- 
puting the time from the original date; then he muſt pay it; 
he alone is liable; and he never can be charged a ſecond time 


on the bill. 2dly, It is not univerſally true that a deed is de- 


ſlroyed by an alteration, or by tearing off the ſeal. In Palm. 
493. a deed which had eraſures in it, and from which the 
ſeal was torn, was held good; it appearing that the ſeal was torn 
off by a little boy. So in any caſe where the ſeal is torn off 
by accident after plea pleaded, as appears by the caſes quoted by 
the plaintiffs? counſel. And in theſe days, I think even if the 
ſzal were torn olf before the action brought, there would be no 
diſſiculty in framing a declaration, which would obviate every 
doubt upon that point, by ſtating the truth of the caſe. The 
diſiculty, which aroſe in the old caſes, depended very much on 
the technical forms of pleading ap-licable to deeds alone. The 
plaintiff made a prefert of the deed under ſeal, which he fill 
muſt do, unleſs he can allege a ſufhcient ground for excuſing 
it: when that is done, the deed or the profert muſt agree with 
that ſtated in the declaration, or the plaintiff fails. But a profert 
of a deed without a ſeal will not ſupport the allegation of a deed 
with a ſeal, For theſe reaſonsI am of opinion that the plaintiffs 
are eutitled to judgment on the 2d count, which is drawn upon 

the bill, ſtating it to bear date the 26th arch. 
ut ſuppoſing there could be any doubt on this part of the 
caſe, I am alſo of opinion that the plaintiffs are entitled to their 
judgment on either of the two counts for money paid, or for 
money had and reccived. Here it is material to recall to our 
minds the facts found by the verdict. The bill produced to 
the jury was drawn for value, and was accepted by the defend- 
ant. He is not found to have no effects of the drawer's in his 
hands: and his accepting the bill imports, and is at the leaſt 
prund facie evidence, that he had, and on this verdict he muſt be 
taken to have, the amount in his hands. In Burr. 1675, Mon, J. 
ſaid, it is an admiſſion of effects. By his acceptance he gave 
faith to the bill; and the plaintiffs giving credit to that fact have 
actually paid the value of the bill on receiving it. On this caſe 
the money paid by the plaintiffs is money yaid for the uſe of the 
defendant; for the money was advanced on the credit of the 
defendant, and in conſequence of his undertaking to pay the 
bill, Again, the money in the defendant's hands is ſo much 
2 2 mon?! 
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money received by him for the uſe of the plaintiffs, who re 
The defendant haz 


the plaintiffs ought to have, and therefore they are entitled to 
recover it in an action for money had and received. 

In anſwer to this, it was in the laſt term ſuggeſted for con. 
fideration, whether this bill aſter the alteration were not a ch% im 
action, which could not be aſſigned ? It is laid down in our old 
books that for avoiding maintenance a choſe in action cannot be 
aſſigned, or granted over, to another. Co. Lit. 214. 4. 266. a, 


2 Roll. 45.1. 40. The good ſenſe of that rule ſeems to me to be 


very queſtionable; and in early as well as modern times it hasbeen 
ſo explained away, that it remains at moſt only an objection to 
the form of the action in any caſe. In 2 Roll. Abr. 45 & 46. it 
is admitted that an obligation or other deed may be granted, ſo 
that the writing paſſes ; but it is ſaid that the grantee cannot ſue 
for it in his own name. If a third perſon be permitted to acquire 
the intereſt in a thing, whether he is to bring the action in 
his own name, or in the name of the grantor, does not ſeem 
to me to affect the queſtion of maintenance. It is curious and 
not altogether uſeleſs to ſee how the doCtrine of mainte- 
nance has from time to time been received in WWeſimirſar 
Hall. At one time not only he who laid out money to alli 
another in his cauſe, but he that by his friendſhip or intereſt 
faved him an expence which he would otherwiſe be put to, 
was held guilty of maintenance. Bro. tit. Maintenance 7. 14 
17, Oc. Nay if he officiouſly gave evidence, it was maintenance; 
lo that he muſt have had a ſupena or ſuppreſs the truth. That 
ſuch doctrine repugnant to every honeſt feeling of the human 
heart ſhould be ſoon laid afide muſt be expected. According 
a variety of exceptions were ſoon made; and amongſt others it 
was held, that if a perſon has any intereſt in the thing in di 
pute, though on contingency only, he may lawfully maintain an 
ation on it. 2 Roll, Abr. 115. But in the midit of all theſe 
doctrines on maintenance, there was one caſe in which the 
Courts of law allowed of an aſſignment of a cho/e in afion, and 
that was in the caſe of the Crown; for the. Courts did not ferl 
themſelves bold enough to tie up the property of the Crown, ( 
to prevent that from being transferred. 3 Leon. 198. 2 Cre. 19% 
Courts of equity from the earlieſt times thought the doctrine 190 
abſurd for them to adopt; and therefore they always acled in 


direct contradiction to it. And we ſhall ſoon ſee that Guns 
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{aw alſo altered their language on the ſubject very much. In 1791. 
12 Med. 554. the Court ſpeak of an aſſignment of an appren- eee. 
tice, or an aſſignment of a bond, as things which are good be. "7 uf 
tween the parties z and to which they muſt give their ſanction, Miter. 
and act upon. So an aſſignment of a che in actian has always 
been held a good conſideration for a promiſe. It was ſo in 
1 Rell. Ab. 29. Sid. 212. and T. Fones 222; and laſtly by all 
the judges of England in Mouldſdale againſt Birchall, 2 Black. 820, 
though the debt aſſigned was uncertain. After theſe caſes, we 
may venture to ſay that the maxim was a bad one, and that it 
proceeded on a foundation which fails. But till it muſt be ad- 
mitted that though the Courts of law have gone the length of 
taking notice of aſſignments of cho/es in action and of acting upon 
them, yet in many caſes they have adhered to the formal ob- 
jection, that the action ſhall be brought in the name of the 
aſſignor, and not in the name of the aſſignee. I fee no uſe or 
convenience in preſerving that ſhadow, when the ſubſtance is 
gone ; and that it is merely a ſhadow is apparent from the later 
caſes, in which the Court have taken care that it ſhall never 
work injuſtice. In Bottomlcy v. Brocte, C. B. Mich. 22 G. 3. (a), 
which was debt on bond, the defendant pleaded that the bond 
was given for ſecuring 100 J. lent to the defendant by E. Chan- 
celloy ; and was given by her direction in truſt for her, and that 
E, Chancellor was indebted to the defendant in more money. 
To this plea there was a demurrer, which was withdrawn by the 
advice of the Court, In Rudge v. Birch, K. B. Mich. 25 G. 3. (6), 
on the ſame pleadings there was judgment for the defendant. 
And in Winch v. Keeley, K. B. Hil. 27 Geo. 3. (c), where the ob- 
ligee aſſigned over a bond, and afterwards became a bankrupt, the 
Court held that he might notwithſtanding maintain the action. 
Mr, J. Ahburſt ſaid, It is true that formerly Courts of law did 
not take notice of an equity or a truſt : but of late years, as it has 
been found productive of great expence to ſend the parties to 
« the other ſide of the Hall, wherever this Court have ſeen that 
© the juſtice of the caſe has been clearly with the plaintiff, they 
© have not turned him round upon this objection. Then if this 
&« Court will take notice of a truſt, why ſhould they not of an 
* equity, It is certainly true that a choſe in action cannot ſtrictly 
* be alſigned, but this Court will take notice of a truſt, and ſee 
bs who is beneficially intereſted.” But admitting that on account 
of this quaint maxim there may ſtill be ſome caſes in which an 
(#) Ante, 1 vfl. 621. (5) B. 622, % U. 619. 
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action cannot be maintained by an aſſignee of a % in ac 
in his own name; it remains to be conſidered whether that 
objection ever did hold or ever can hold in the caſe of a mer. 
cantile inſtrument or tranſaction. The law- merchant is a ſyſtem 
of equity, founded on the rules of equity, and governed in all 
it's parts by plain juſtice and good faith. In Pillan v. Van Mierip, 
Lord Mansfield ſaid, if a man agree to do what if finally cxe- 
cuted would make him liable, as in a court of equity, fo in 
mercantile tranſactions, the law looks on the act as done, } 
can ſind no inſtancę in which the objection has prevailed in a 
mercantile caſe z and in the two inſtances moſt univerſally in 
uſe it undoubtedly does not hold, that is in the caſes of bills of 
exchange, and policies of inſurance, The firſt is the preſen; 
caſe z and bills are aflignable by the cuſtom of merchants: ſo 
in the caſe of policies of inſurance; till the late act was made, 
requiring that the name of the perſon intereſted ſhould be in- 
ſerted in the policy, the conſtant courſe was to make the policy 
in the name of the broker, and yet the owner of the goods 
maintained an action upon it. Circulation and the transfer of 
property are the life and ſoul of trade, and mult not be checked 
in any inſtance, There is no reaſon for confining the power ol 
alignment to the two inftruments which I have mentioned 
and I will ſhew vou other caſes in which the Court have al- 
lowed it. iſt, In Fenner v. Mears, where the defendant, a cap- 
tain of an Zafl- [ndiaman, borrowed 1co9/. of Cox, and gave two 
reſpondentia bonds, and ſigned an indorſement on the back oi 
them, acknowledging that, in caſe Cox choſe to aſſign the bonds, 
le held himſelf bound to pay them to the aſſignees. Cox aſſigned 
them to the plaintiſf who was allowed to recover the amount of 
them in an action for money had and received. De Grey, Ch. ]. 
In diſpoſing of the motion for a new trial, ſaid (a) Reſpondentia 
bonds have been found eſſentially neceſſary for carrying on the 
udia trade; but it would clog theſe ſecurities, and be produc- 
tive of great inconvenience, if they were obliged to remain in 
the hands of the firſt obligee. This contract is therefore de- 
viſed to operate upon ſubſequent aſſignments, and amounts 
to a declaration, that upon ſuch aſſignment the money which ! 
have borrowed ſhall no longer be the money of A., but of B, 
His ſubſtitute. The plaintiff is certainly entitled to the money 
in conſcience ; and therefore I think entitled alſo at law: for 
the defendant has promiſed to pay any perſon who is entitled 
to the money,—So in the preſent caſe, I ſay the plaintifis are in 
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cenſcience entitled to the money, and the defendant has pro- 1791. 
miſed to pay, or which is the fame thing is by law bound to " 
pay, the money to any perſon who is entitled. The very nature put 
and foundation of an action for money had and received is that Miz uae, 
the platntiif is in conſcience entitled to the money; and on that 
ground it has been repeatedly ſaid to be a bil! in equity. We 
all remember the found and manly opinion given by my Lord 
Chief Juſtice here in the beginning of the laſt term on a motion 
made by Mr. Bearcrsft for a new trial, wherein he ſaid if he found 
juſtice and honeſty on the ſide of a plaintiff here, he would 
never turn him round, in order to give him the chance of getting 
jultice elſewhere. 2dly, Clarke v. Adair, Sittings after Kafter 
4 Geo. 3. Debray an officer drew a bill on the agent of a regi- 
ment payable out of the firſt money which ſhould become due 
to him on account of arrears or non-effective money. Adair did 
not accept the bill, but marked it in his book; and promiſed to 
pay when effects came to hand. Debray died before the bill was 
paid; and the adminiſtratrix brought an action againſt Adeir 
for money had and received. It was allowed by all parties that 
this was not a bill within the cuſtom of merchants : but Lord 
Mansfield ſaid that it is an aſſignment for valuable conſideration, 
with notice to the agent, and he is bound to pay it. He ſaid he 
remembered a caſe in Chancery, where an agent under the like cir- 
cumſtances had paid the money to the adminiſtrator, and was 
decreed notwithitanding to pay to the perſon, in whoſe favor the 
bil! was drawn. 3dly, In {ſrael v. Denglas, C. B. Haſt. 29 G. 3. (a), 
A. being indebted to B., aud B. indebted to C., B. gave an order 
to A. to pay C. the money due from A. to B.; whereupon C. lent 
J. a further ſum, and the order was accepted by 4. On the reſuſal 
ot A. to comply with the order, it was held that C. might maintain 
an action for money had and received againſt him, And Mr. 
J. Heath expreſsly ſaid he thought in mercantile tranſactions of 
this ſort ſuch an undertaking may be conſtrued to make a man 
liable for money had and received. This opinion was cited 
with approbation in the Houſe of Locds in Gibſon v. Minet. 
Laſtly, I come to the caſe of Tatleck v. Harris, [ante, 3 vol. 182.] 
in which Lord Kenyon, in delivering the judgment of the Court, 
Jaidit © was an appropriation of ſo much money to be paid to the 
" perſon who ſhould become the holder of the bill, We conſider 
it as an agreement between all the parties to appropriate ſo much 
property to be carried to the account of the holder of the bill; 


SS * 


K 


R 
© 2 2 2 ** Ck ; - 


(a) 1 H. Bl. 242, 
2 4 * and 


344 
1791. 


ä — 
Mas ren 
agan/} 
M1iLLzs. 


CASES in TRINITY TERM 


& and this will ſatisfy the juſtice of the caſe, withont infringing 
« any rule of law.” All theſe caſes prove that the remedy ſhall be 
enlarged, if neceflary, to attain the juſtice of the caſe ; and that 
if the plaintiff has juſtice and conſcience on his fide, and the 
defendant has notice only, the plaintiff ſhall recover in an ac. 
tion for money had and received. Let us not be leſs liberal 
than our predeccflors, and even we aurſelves, have been on former 
occaſions, Let us recollect, as Lord Ch. J. Milmat ſaid in the 
caſe I have alluded to, that not only boni pudicts et ampliare juriſ. 
diftionem, but ampliare jufticiam : and that the common law cf 
the land is the birthright of the ſubject, under which we are 
bound to adminiſter him juſtice, without ſending to his writ 
of ſubpenn, if he can make that juſtice appear. The juſtice, 
equity, and good conſcience of the caſe of theſe plaintiffs can 
admit of no queſtion ; neither can it be doubted but that the de- 
fendant has got the money which the plaintiffs ought to receive. 
For theſe reaſons I am of opinion that the plaintiffs are entitled 
to judgment on either of theſe three counts in the declaration, 
namely, on the count on the bill of exchange, ſtating the date 
to be the 26th; or on the count for money paid; or on the count 
for money had and received. 

Grose, J.— The only queſtion in this caſe is, whether there 
appears on the face of this ſpecial verdict a right of action in the 
plaintiffs on any of the counts. The firſt count is on bill of ex- 
change dated the 2oth of March, but, there being no proof of 
any bill of that date, there is clearly an end of that count. The 
ſecond is on a bill dated the 26th of March,; but the defendant 
objects to the plaintiffs' recovering on this count alſo, becauſe, 
the bill having been altered while it was in the hands of 1i/::nfon 
and Cooke, it is not the ſame bill as that which was accepted; and 
that is the true and only queſtion in the cauſe. My idea is that 
the plaintiffs' right of action, as ſtated in this count, cannot be 
maintained at common law, but is ſupported only on the cuſtom 
of merchants, which permits theſe particular choſes in ation to be 
transferred from one perſon to another. The plaintiffs, as in- 
dorſees, in order to recover on this bill, muſt prove the acceptance 
by the defendant, the indorſement from Wilkinſon and Cole to 
them, and that this was the bill which was preſented when it 
became due. Now has all this been proved? The bill was drawn 
on the 26th of March, payable at 3 months date; the defendant's 
engagement by his acceptance was, that it ſhould be paid when 


it became due, according to that date; but afterwards the date 
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was altered; the date I conſider as a very material part of the 1791. 
bill, and by the alteration the time of payment is accelerated 

ſeveral days: according to that alteration, the payment was de- "— 
manded on the 23d of June, which ſhews that the plaintiffs con- MIT une 
fidered it as a bill drawn the 2oth of March then the bill which 

was vroduced in evidence to the jury was not the ſame bill which 

was drawn by Peel and Co. and accepted by the defendant ; and 

here the caſes which were cited at the bar apply. Piggot?'s is 

the leading cafe ; from that I collect, that when a deed is eraſed, 

whereby it becomes void, the obligor may plead non off factum, 

and give the matter in evidence, becauſe at the time of plea 

pleaded it was not his deed; and, 2dly, that when a deed is al- 

tered in a material point by himſelf, or even by a ſtranger, the 

decd thereby becomes void. Now the effect of that determina» 

tion is, that a material alteration in a deed cauſes it no longer to 

be the ſame deed. Such is the law reſpeCting deeds ; but it is 

ſaid that that law does not extend to the caſe of a bill of ex- 

change ; whether it do or not muſt depend on the principle on 

which this law is founded. The policy of the law has been 

already ſtated, namely, that a man ſhall not take the chance of 
committing a fraud, and, when that fraud is detected, recover 

on the inſtrument as it was originally made. In ſuch a caſe the 

law intervenes, and ſays, that the deed thus altered no longer 
continues the ſame deed, and that no perſon can maintain an 

action upon it. In reading that and the other caſes cited, Job- 

ſerve that it is no where ſaid that the deed is void merely becauſe 

it is the caſe of a deed, but becauſe it is not the ſame deed. A 

deed is nothing more than an inſtrument or agreement under 

ſeal: and the principle of thoſe caſes is, that any alteration in a 

material part of any inſtrument or agreement avoids it, becauſe 

it thereby ceaſes to be the ſame inſtrument. And this principle 

is founded on great good ſenſe, becauſe it tends to prevent 

the party, jn whoſe favor it is made, from attempting to make 

any alteration in it, This principle too appears to me as appli- 

cable to one kind of inſtruments as to another. But it has been 
contended that there is a difference between an alteration of bills 

of exchange and deeds; but I think that the reaſon of the rule 

afſeQs the former more ſtrongly, and the alteration of them 

thould be more penal than in the latter caſe. Suppoſing a bill 

of exchange were drawn for rool., and aſter acceptance the ſum 
was altered to 1000/.: it is not pretended that the acceptor ſhall 
be liable to pay the 1000/, and I ſay that he cannot be compelled 
to 
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to pay the r90/. according to his acceptance of the bill, becauſe 
it is not the ſame bill, So if the name of the payee had been 
altered, it would not have continued the ſame bill. And the 
alteration in every reſpect prevents the inſtrument's continuing 
the ſame, as well when applied to a bill as to a deed. It was faid 
that Piggotr's cafe only ſhews to what time the iſſue relates: but 
it goes further, and ſhews, that if-the inſtrument be altered at 
any time before plea pleaded, it becomes void. It is true the 
Court will inquire to what time the iſſue relates in both caſes, 
Then to what time does the iſſue relate here? The plaintiffs in 
this caſe undertook to prove every thing that would ſupport the 
aſſumpfit in law, otherwiſe the afſumpſet did not ariſe. It was in- 
cumbent on them to prove that, before the action was brought, 
this identical bill, which was produced in evidence to the jury, 
was accepted by the defendant, prefented, and refuſed : but if 
the bill, which was accepted by the defendant, were altered be. 
fore it was preſented for payment, then that identical bill, which 
was accepted by the defendant, was not preſented for payment; 
the defendant's refuſal was a refuſal to pay another inſtrument; 
and therefore the plaintiffs failed in proving a neceflary aver- 
ment in their declaration, If the bill had been preſented and 
refuſed payment, and it had been altered aſter the action was 
brought, then it might have been like the caſe mentioned at 
the bar. It was contended at the bar, that the inquiry before a 
jury in an action like the preſent ſhovId be, whether or not the 
defendant promiſed to pay the bill at the time of his acceptance: 
but granting that he did ſo promiſe, that alone will not make him 
liable unleſs that ſame bill were afterwards preſented to him, I 
will not repeat the obſervations which have been already made 
by my Lord on the caſe in Malloy: but the note of that caſe is 
a very ſhort one; and the principle of it is not ſet forth in any 
other book, nor indeed do the facts of it ſuſficiently appear. I 
doubt alſo whether it was a determination of this Court: it only 
appears that there was a point made at , privs, but not thatit 
was aſterwards argued here, But it has been ſaid that a deciſion 
in ſavor of the plaintiffs will be the moſt convenient one for 
the commercial world: but that is much to be doubted ; for if, 
after an alteration of this kind, it be competent to the Court to 
inquire into the original date of the inſtrument, it will alſo be 
competent to inguire into the original ſum and the origindl 
payee, aſter they have been altered, which would create much 


conſuſion, and open a door to fraud. Great and miſchievous ne- 
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glects have already crept into theſe tranſactions; and I conceive, 
that keeping a ſtrict hand over the holders of bills of exchange, 
to prevent any attempts to alter them, may be attended with 
many good effects, and cannot be productive of any bad conſe- 
quences, becauſe the party who has paid a value for the bill 
may have recourſe to the perſon who immediately received it 
from him. On theſe grounds, therefore, I am of opinion that 
the plaintiffs cannot recover on the ſecond count. Neither do 
| think that they can recover on the general counts, becauſe it is 
not ſtated as a fact in the verdict that the defendant received the 
money, the value of the bill. 
Per Curiam, 


Judgment for the defendant (a). 


(a) This judgment was afterwards affirmed in the Exchequer-Chamber. Vid. 
tft, 5 vol. 367. 


JExxixcs againſt NRwMAx, Adminiſtratrix. 


1 four ſirſt counts in this declaration were on promiſes 

made by the inteſtate; the fifth ſtated, that after the death 
of the inteſtate, the defendant, as adminiſtratrix, was indebted 
io the plaintiff in 1000 J. for ſo much money by the defendant, 
as ſuch adminiſtratrix, had and received to and for the uſe of 
the plaintiff, To this there was a ſpecial demurrer, becauſe 
the two cauſes of action, the one from the inteſtate, and the 
other from the adminiſtratrix, could not be joined. 

Paldwwin, in ſupport of the demurrer, after obſerving that 
thoſe counts only could be joined to which the ſame plea might 
be pleaded, and on which the ſame judgment might be given (a), 
inſſted that the fifth count in this declaration could not be 
joined with the preceding ones, becauſe the defendant could 
not plead plene adminiſtrauit to that count, as the cauſe of action 
aroſe after the death of the teſtator, Barry v. Ruſh (b); and 
becauſe the plaintiff would be entitled to a judgment de bonis 
frepriis on this count, whereas the others would only warrant a 
judgment de benis teflatoris. | 

Wigley, contra, anſwered, that the whole cauſe of action was 
againſt the defendant in the character of adminiſtratrix; that 
the was named as ſuch at the beginning of the declaration; and 
cach of the counts alleged the promiſe to have been made by 
her as adminiſtratrix. If ſo, the defendant might plead plend 
adminifiravit to the laſ; count, as was done in Rann v. Hughes (e), 


(a) Brown v. Dixon, ante, 1 wel. 274. and 1 Wil. 252. 
(6) Ante, 1 wel, 6g1, (ce) 7 Bro, Part, Caf 550. 
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1791. as well as to the other counts, and the ſame judgment de bj; 
teflatoris may be given upon all. And this is diſtinguiſhable from 
J 25 wk the caſe of Hewhkes v. Saunders (a), becauſe there the declaration 
NIV . Was againſt the deſendant in her own right. In King v. Thom (4), 
where the payce of a bill of exchange indorſed it to A. and B. 
as executors, it was held that they might declare on it as ſuch in 
an action again{ the acceptor. Then by a parity of reaſoning 
the creditor of an inteſtate may ſuz the adminiſtrator for money 
received by him as ſuch. With reſpect to the caſe of Baryy v. 
Ruſh ; there the defendant had given a bond as adminiſtrater to 
ſubmit to an award, touching matters in difference between the 
inteſtate and a third perſon z and the Court held, that the enter- 
ing into the bond was an admiſſion of aſſets, and precluded the 
defendant from pleading plend adminiſtravit. If the caſe of Re; 
and Wife v. Bowler and another, executors (c), be cited on the 
other ſide, where it was ſaid, that an executor could not be charged, 
as ſuch, for money had and received by him, becauſe it made him 
perſonally liable, the anſwer is, that this was only incidentally 
noticed with other objections, and the Court ſeem principally to 
have determined that caſe on the ground that money could not 
be received to the uſe of the huſband and wife, without any 
meritorious cauſe of action appearing in the wife, But 
The Court were clearly of opinion that theſe counts could not 
be joined, becauſe the laſt count ſtated a cauſe of action after 
the inteſtate's death, which would exclude one of the pleas that 
might be pleaded to the other counts, and would warrant a dif- 
ferent judgment. But they gave the defendant leave to amend, 
by ſtriking out the laſt count, on payment of colts. 


(«) Corp. 289. (% Ante, 1 wol. 487. (e) H. Bl. Rep. 108. 
-————— JD 
Weiner, The King againſt The Inhabitants of Bramoyron. ' 


July 6th. 
A ſettle. T pauper, Thomas Catle, rented certain premiſes in 


2 Brampton in Cumberland, of the yearly value of 9/., and, 


by remting during part of the time, took the fogs, or after-graſs, of two 
era. od fields, the one for 205. and the other for a guinea, a- year; the 


Ae, ne Whole of which together he occupied ſor more than 40 days. The 
yearly value Seſſions confirmed the order, by which he was removed from 
of wok Penrith to Brampton. 


On a rule to ſhew cauſe why the order of Seſſions ſhould not 
be quaſhed, 


The 


in TR Tü Tv-Tizsr Trax or GEORGE III. 


The Court were clearly of opinion that the pauper gained a 
ſettlement in Brampton ; and that this could not be diftinguiſhed 
from that of R. v. Stoke (a). And they added, that taking land 
for a particular purpoſe, ſuch as that of ſetting potatoes (6), was 
ſufficient to confer a ſettlement, 

| Order of Seſſions confirmed (c). 

Law in ſupport of the order of Seſſions; Chambre, contra, 


(a) Ante, 2 vol. 451. (3) R. v. Shenſton, Burr. S. C. 474+ 
(c) Yd. R. v. Priddletrenthide, ante, 3 vol. 772. | 


Kinc, qui tam, againſt Hokxx. 


TH1s was an action to recover certain penalties under the 

lottery act, 27 Geo. 3. c. 1.3 the ſecond ſection of which, 
after providing that the penalties therein mentioned may be re- 
covered by action of debt, bill, plaint, ſuit, or information, in 
any of his majefty's courts of record at Weſtminſter, enaQts © that 
« ypon every ſuch action, bill, plaint, ſuit, or information, a 
« capias or other writ ſhall and may iſſue; the firſt proceſs ſpe- 
« cifying therein the amount of the penalty or penalties ſued for, 
« whereof an afhdavit ſhall be firſt made and filed.” The writ 
in this caſe was a common bill of Middleſex in debt, not ſpecify- 
ing the amount of the penaltics, nor giving any information to 
the defendant that the action was commenced on the lottery act; 
nor was there any affidavit previous to the ſuing out of the writ, 
But the penalties ſued for were ſtated in the declaration, which 
the defendant took out of the office, in the ordinary courſe ; and 
afterwards he obtained a rule to ſhew cauſe why the bill of 
Middleſex ſhould not be quaſhed, and the ſubſequent proceed- 
ings ſlayed for irregularity, on the ground that previous to the 
ſuing out of the writ the plaintiff ſhould have made an affidavit 
ſpecifying the amount of the penaltics ſued for, or that it ſhould 
have been ſtated in the bill of Middleſex itſelf. 

Beareroft, Weed, and Lozwndes, now ſhewed cauſe z contend- 
ing that, as the Legiſlature had in expreſs terms given to the in- 
former an action of debt in the prior part of this clauſe, they 
bad virtually given the common law proceſs in debt; and that 
that remedy was not taken away by the ſubſequent part of the 
ſeCtion, which alſo gives an extraordinary proceſs, where the 
Plaintiff wiſhes to hold the defendant to bail, For the extraordi- 
nary procels is only adapted to thoſe caſes where bail is required, 
in order that the amount of the ſum for which the bail are to 

juſtify 
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juſtify may be aſcertained on the proceſs itſclf. The latter pr; 
of the ſection, after directing that the firſt proceſs ſhall ſpecify 
the amount of the penalties ſued for, whereof an affidavit ſai 
be firſt duly made, ſays, © and the defendant ſhall in fuch cafe be 
e obliged to give ſufficient bail or ſecurity to anſwer and pay al 
« the forfeitures and penalties,” c. But in this caſe the de. 
fendant was not held to bail, aud the affidavit is only required to 
be made in thoſe caſes where the party is holden to bail. Ang 
though the Legiſlature intended in ſuch caſes that the party ſued 
ſhould know at the commencement of the action the preciſe 
ſum for which he was ſued, they did not mean to throw ad. 
ditional diſſiculties in the ordinary mode of ſuing for the pe. 
nalties, given by the former part of this ſection, in caſes where 
the plaintiff was not deſirous of holding the defendant to bail, 
And indeed it is greatly to the advantage of perſons who arc 
ſued under this act that the preſent mode of proceeding ſhouil 
be allowed, otherwiſe the informers muſt neceſſarily hold them 
to bail, But even if thete were any irregularity in this caſe, 
it has been waived by the defendant's taking the declaration out 
of the office, which he need not have done for the purpoſe o- 
knowing the nature of the action and the amount of the penalties 
ſued for, ſince he might have been equally apprized of thoſe by 
reading the declaration in the oſſice. 

Erſtine and Garret, in ſupport of the rule, ſaid, that on 
reading the words of the act of parliament there was no fouuda- 
tion for the diſtinction attempted to be taken, for that the whole 
of the ſecond ſection was applicable only to caſes of bailable 
writs. Aſter giving an action of debt, Sc. it proceeds thus; 
« and upon every /uch action, & c. a capias, & c. ſhall iſſue; the 
« firſt proceſs ſpecifying therein the amount of the penalties, 
& He. whereof an atihdavit ſhall be firſt made,” Sc. The Le- 
giſlature made it a condition to the iſſuing of any proceſs for the 
recovery of any penaltics under this act that the firſt proceſs 
ſhould ſpecify the amount of the penaltics, and that a previous 
aſſidavit ſhould be made, before which no writ could iſſue, in 
which alſo ſhould be contained the amount of the penalties : but 
whether that, or the bill of Middliſex, or both of them, ſhould 
have contained ſuch information is immaterial in this caſe, be- 
cauſe no aflidavit at all was made, and the bill of Midaliſeaæ was 
in the common form. With reſpect to the waiver of this irre- 
gularity, if the ſtatute be mandatory, no act of the party can dil. 


penſe with it, And even if he could, the deſendant could no- 
5 Ware 
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waive that of which he was not apprized ; and he could not 
now the amount of the penalties, or even that he was ſued on 
the lottery aCt, till he had taken the declaration out of the office. 

Per Curiam. The act of parliament is imperative that the 
amount of the penalties ſued for ſhall be ſpecified in the ſirſt 
proceſs 3 and, as the plaintiff has not purſued the regulations of 
the act, theſe proceedings cannot be ſupported. The ſtatute has 
alſo directed that an affidavit ſhall be made, though perhaps the 
plaintiff may waive holding the defendant to bail. T here is no 
diſtinction in the act between bailable writs and thoſe which are 
not ſo ; but the words, © the firſt proceſs, ſpecifying therein the 
« amount of the penalties ſued for, Oc. relate to the whole of 
the antecedent part of the clauſe. And this regulation ſeems 
ſounded in reaſon; that it might be notorious on what account 
the informer ſued, ſo that it ſhould not be in his power after- 
wards to compromiſe with the defendant, and deprive the king 


of his ſhare of the penalties. 
Rule abſolute (a). 


(a) Vu. f, Geedtein v. Parry, 577. 


GARDNER againſt PARKER, 


FUE defendant, a churchwarden, having ſued the plaintiff 

in the Conſiſtorial Court of the biſhop of Glaucefter, for 
breaking open a cheſt in the church and taking the title-deeds 
to the advowſon out of it. 

Lane obtained a rule to ſhew cauſe why a prohibition ſhould 
not be granted, on the ground that this was a ſubject cognizable 
in the temporal courts only; againſt which 

Bower now ſhewed cauſe; relying on the caſe of Welcome v. 
Lake (a); where, on a libel in the Spiritual Court for taking the 
church-bells, this Court refuſed to grant a prohibition, becauſe, 
though the churchwardens might have maintained an action 
at common law, they faid the moſt proper remedy was in the 
Spiritual Court. But 

Lord Krexvyon, Ch. J. ſaid, that this was diſtinguiſhable from 
the caſe cited; for there the parties, who libclled in the Eccleſi- 
allical Court, were the cu//odes of that property, the bells being 


© the goods of the church; whereas the ſubject of this ſuit were 


title-deeds, for taking which only treſpaſs or trover could be main- 
tained in the temporal courts. 


Rule abſolute (5), 
() 77 2 In. 492. and Sz. 547, 


(a) 1 K.. 281 2 Keb, 22. 


Wedneſday, 
July tl. 
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Thur 
— HiLt againff Borr. 


hes bail RGAN moved, on a former day, to ſet aſide the attach, 
3 ment againſt the ſheriff, on payment of coſts, bail hari 


tachivg the b 
Bert and been put in, and no trial loſt, on the ground that the Coun 
a triallas would grant this of courſe as no ttial had been loft. 


2 Shepherd, contra, contended that the practice was, that after 


Cov:t will an attachment had iſſued againſt the ſheriff, it always remained 


f.t aſide th gig 3 . 
_ Ms ſecurity in caſe the plaintiff recovered a verdift. And tha 


_ ; 5 was the difference in this reſpect between taking an aſſignment 
the plaintiff of the bail-bond, and attaching the ſheriff; in the firſt inſtance 
_ do che the fheriff was entirely diſcharged; in the other he continued xt 
benefit of it all events liable to anſwer the plaintiff's demand, in caſe he ob. 


hs, _— tained a verdiCt, notwithſtanding bail were afterwards put in. 

he thould. Aforgan, in ſupport of his rule, relied on the practice as 

S-cis, ifa bail-bonds, on which an aſſignment had been taken; that, aſter 

vo _ bail were juſtified, the Court would not require the bail-bond to 
remain as a ſecurity, unlefs a trial had been Joſt ; and he cb. 
ſerved, that there was no reaſon why that ſhould be diſtinguiſhed 
from this caſe. 

The Caurt directed the matter to ſtand over for an inquin 
into the practice; and on this day, 

Lord Kenyon, Ch. J. ſaid, that the mafter had furniſhed 
them with a note of Gravett and Williams (a), and reported the 
practice to be, that the attachment againſt the ſheriff ought not 
to ſtand as a ſecurity, as no trial had been loſt. And he defirdd 
that ſuch might be conſidered to be the practice in future, 

Rule abfolute () 


(a) Gravett v. Willioms, T. 15 C. 3. B. R. An attachment having iffued again 
the ſheriff, and tlie debt and coſts paid by the ſnheriff into the hands of the coroner, 
Baldwin moved that further proceedings on the attachment might be ſtayed. 

Coroper, who ſhewed cauſe, contended that the plaintiff had loſt a term e, and 
therefore that the attachment ought to Rand as a ſecurity, in caſe the plaintiff ſhould 
recover a verdict. Alter much altercation at the bar, 1 

The Court ordered the attachment to remain in the office as a ſecurity for the piain- Weg | 
tiff's debt, and the defendant io conſent to go to trial at the Sittings after teim 25 

( Vid. Re u. The Sheriff of Surry, pofty 7 wal. 239. E. 
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Morss again/? M. WILsox. 


EBT on bond for 4oco/. The defendant, after craving 
oyer of the bond, which was a joint and ſeveral bond by 

the defendant Matthew, and Harry, Wilſon; and of the condition, 
which was that the bond ſhould be void if the defendant, or 
Harry Milſon, ſhould pay 2000 J. with lawful intereſt for the fame 
at 5/. per cent.: pleaded that before the executing of the bond 
Harry Wilſon was poſſeſſed (amongſt other things) of two ſhares, 
calculated to be of the value of 1000. each ſhare, in a brewhouſe 
fituate, c.; and which brewhouſe and the buſineſs thereof were 
then occupied and carried on by him and one William Cator 
and Francis Jefferies in partnerſhip together, under the firm of 
Cator and Co.; which two ſhares were thereafter expected to pro- 
duce a large ſurplus of profits to Harry, over and above what 
would be ſufficient to ſatisfy and pay the intereſt of 20004. aſter 
the rate of 5 J. per cent. for the forbearance; and thereupon, on, 


Ec. at, c. it was corruptly, and againſt the form of the ſtatute 


in ſuch caſe made and provided, agreed by and between the 
plaintiff and Harry Wilſin, that the plaintiff ſhould lend to the 
faid Harry 2080/., and ſhould forbear and give day of payment 
thereof to the ſaid Harry until and upon the ſaid 11th day of 
June 1789; and that for iuch forbearance and giving day of 
payment of the ſaid 2000/. the ſaid Harry ſhould pay to the 
plaintiff not only intereſt for the ſaid 2090 J. for and during 
the time of ſuch forbearance, after the rate of 5. per cent., but 
alſo ſuch ſurplus profits as ſhouſd ariſe during the time of ſuch 
forbearance on the ſaid two ſhares, after 5 /. per cent. per annum 
for the ſaid 2000 J. ſhould be paid; and that for ſecuring the 
re-payment of the ſaid 20007. with intereſt, at the rate of 51. 
per cent. per annum, the ſaid Harry and defendant ſhould exe- 


| & cute the bond, Sc.; and that for ſecuring the payment of ſuch 


ſurplus profits as aforeſaid, the ſaid Harry ſhould make and 
ſubſcribe a certain writing, bearing date the 11th June 1788, 
purporting that in conſideration of the ſaid 20001. received by 
the ſaid Harry from the plaintiff, he the ſaid Harry for himſelf, 
his executors, c. made over to the ſaid plaintiff, his heirs, 
exEutors, Cc. the ſaid two ſharcs, c.; (that is to ſay,) that 
after /. per cent. was paid on the ſaid capital of 2000 J., ſuch ſur- 


W 7s as ſhould ariſe on the ſaid two ſhares, which was calculated 
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at 1000/7. each ſhare, ſhould be bnd fide the property of the 


1 plaintiff, and ſhould be paid to the plaintiff on demand; and 
ORSE 

agairft 
Wir sor. 


covenanted that on the 24th of every month of June during the 
time the ſaid Harry ſhould be in poſſeſſion of the ſaid 20000. 
he would produce the full and true accounts of the profits, ſuch 
as were made up by the ſail! Harry and his partners, Wc. The 
plea then ſtated that the plaintiff afterwards, (to wit,) on, Ec. at, 
Sc. and in purſuance of the ſaid corrupt agreement, lent to the 
faid Harry the ſaid 2000/., and forbore and gave day of pay. 
ment thereof to the ſaid Harry until and on the ſaid 1 ith Jury 
1789; and that after the making of the ſaid corrupt agreement, 
and in purſuance thereof, and for ſecuring the re-payment of 
the ſaid 2000/7..with intereſt at the rate of 5/. per cent. per annum, 
(to wit,) on, &c. at, &c. the ſaid Harry and the defendant exe. 
cuted the bond, Cc. with the ſaid condition thereunto ſuh- 
ſcribed; and that in further purſuance of the faid corrupt 
agreement, and for ſecuring the payment of ſuch ſurplus pro- 
fits as aforeſaid, afterwards, (to wit,) on, Sc. at, Oc. the ſaid 
Harry Milſon made and fubſcribed a certain writing, bearing 
date the faid 11th Zune 1788, according to the purport and 
effect in that behalf aforeſaid ; the defendant then averred tha: 
the ſurplus of the profits ſo agrecd to be paid by the ſaid Harry 
to the plaintiff, together with the intereſt ſo agreed to be paid 
by the ſaid Harry to the plaintiff, and ſo fecured by the bond 
and the writings ſo made, &c. exceeded the rate of 5/. per cent. 
per ann. contrary to the form of the ſtatute, &c. ; by means 
whereof the bond is null and void. To this there was a demurrer; 
ſtating for cauſe that it did not appear that there were any ſur- 
plus profits ariſing during the time of the ſaid forbearance on 
the two ſhares in the plea mentioned ; or that any thing by the 
ſaid agreement agreed to be paid by the ſaid Harry to the plain- 
tiff, together with the ſaid intereſt ſo agreed to be paid by tlie 
ſaid Harry to the faid plaintiff, and ſo ſecured by the bond, 
exceeded the rate of 5/. per cent. ſor the forbearance of each 
oo. per annum, contrary to the form of the ſtatute, c.; 


| joinder in demurrer. 


Chambre, in ſupport of the demurrer, contended, that this con- 
tract was not uſurious; for, although the plaintiff was entitled 
to the ſurplus profits of the two ſhares, in addition to the 5. % 
cent. on the, money lent, and although as between him and the 
partners he was not anſwerable for the loſſes in the trade, Ja 


to all the reſt of the world he was reſponſible ſor the partnerſhip 
| debts 
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debts, and thus his principal was in hazard. And it is eſſential 


to the crime of uſury that the principal, upon which more than 


egal intereſt is reſerved, ſhould not be put in hazard. The 


diſtinction taken by Dodderidge, J. in Cro. Fac. 508. has always 


been conſidered (a) as the rule upon which queſtions of this 
ſort muſt be decided: „“ If I lend 100/. to have 120/. at the 
« year's end upon a caſualty; if the caſualty goes to the intereſt 
« only, and not to the principal, it is uſury; for the party is ſure 
« to have the principal again, come what will come: but if the 
« intereſt and principal are both in hazard, it is not then uſury.“ 
If it be objected that by the terms of this contract the principal 
is ſecured at all events, the anſwer is that it is no farther ſecured 
in this caſe than in the caſe of every ſleeping partner, who re- 
ceives 51. per cent. on his own ſhare of the capital beſides his 
proportion of the profits. And it is immaterial whether there 
be or be not a clauſe in the agreement to ſubjeCt ſuch ſleeping 
partner to the partnerſhip debts, becauſe the law annexes ſuch 
liability to the right of receiving the profits of the trade. The 
queſtion relative to ſecret partners was very fully conſidered in 
Grace v. Smith (b); where a partner, who retired from trade, 
jeſt a ſum of money in the buſineſs, for which he was to re- 
ceive a certain annuity, over and above his g/. per cent.: and 
the Court held that he could not be conſidered as a ſecret partner, 
becauſe it would be unjuſt to ſubject a party to the indefinite 
loſſes of trade, from which he could only receive a ſtipulated 
profit, But here, as the plaintifF is entitled to the whole amount 
of the profits of the two ſhares, he muſt be reſponſible to the 
world for the loſſes. In the caſe in Black. another of Bloxham 
and Fourdrinter is cited, which is much ſtronger than the pre- 
ſent 3 where Pell, who retired from buſineſs, left a ſum of money 
behind, and took a bond from Brooke his partner to ſecure an 
annuity of 200/. for fix years, over and above 5. per cent. for 
his money, in lieu of the profits of the trade; and this Lord 
Manfield held made him a partner: now here the plaintiff was 
entitled to the profits themſelves. 

Dallas, contre, was ſtopped by the Court. 

Lord Kexyon, Ch. J.—Nothing can be clearer than this 
cale. The plaintiff, without having any partnerſhip in con- 
templation, lent 20001. to H. Wilſon, for which he was to re- 
ceive not only 5/. per cent. intereſt, but alſo ſuch ſurplus pro- 
fits as ſhould ariſe ſrom theſe two ſhares in the buſineſs, he 


(a) Lord Cliferfie!d v. Panſſen, 2 Will. 286. (% 2 BI. Rep. 998. 
Aa 2 bimſelf 
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1791, himſelf not being bound on the other hand to make good to 

the partners any part of the loſſes which the trade might ſuf. 

—_ tain. The ſimple queſtion is, whether this is not an agreement 

W1tz0n» to receive more than the 51. per cent. allowed by law for the 
forbearance of a loan ? Moſt unqueſtionably it is ; and it is there. 
fore void. It has been argued however that this was not an 
uſurious contract, becauſe the principal was put in hazard, 
as it was liable to the partnerſhip” creditors; but it was no 
farther hazarded than in the caſe of every other loan, namely, 
by the riſk. of the borrower's inſolvency ; for, as between the 
plaintiff and the partners in the buſineſs, he was not liable to 
contribute to the loſſes in the trade. 

AsHHURSsT, J.— Where on the face of the contraQt itſelf the 
principal is in hazard, as in bottomry bonds, the lender may 
reſerve more than 5/. per cent. intereſt, without incurring the 
guilt of uſury. But where the principal 1s ſecured at all events, 
and yet more than 5/. per cent. may be got by the terms of the 
contract, it is uſurious: and ſuch is the preſent caſe. 

BULLER, J.—In this agreement proviſion is made to receive 
the profits, but none to engage for the loſſes of the trade, Ard 
therefore it is not true that the plaintiff's principal was at ſtake; 
ſince by the terms of the contract the trade is to be carried on 
by the other partners, and the plaintiff is only liable to make 
good the loſſes of the trade in the event of the inſolvency af 
the other partners. But as between theſe parties, if there be 
any loſſes, they muſt be borne by the defendant and the other 
partner; and if there be any profit, the plaintiff is to receive 
his proportion of it. 

Guosr, J. declared himſelf of the ſame opinion. 

Judgment for the defendant, 


\ 


—————— 


ji, GoopricuT, on the Demiſe of Toursox, again 
RF SAUL and Cthers, 


The child of ON the. trial of this ejectment before 4/bbur?, J. at the ll 
1 aſſizes at Norwich, the leſſor of the plaintiff made out lis 
he proved a title to the premiſes in queſtion as heir at law to John 7 ilzard, 
1 perſon laſt ſeiſed, being the nephew of his paternal grand- 


other evi- 


_ = mother. In anſwer to this the defendants, who were the tenants 
at Ot the 


huſband's on the eſtate, ſet up the title of John Turner Holes, as being ths 


non-accels. great grandſon of Zlizabeth Tilyard, a ſiſter of the paternal = 
atiucr 
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father of the ſaid John Tilyard, in whom the eſtate veſted by 


urchaſe, under a deviſe, having been originally derived from 
the ſaid Elizabeth's father, Robert Tilyard, and conſequently that 
Hales had the ſuperior title. The queſtion therefore turned upon 
the evidence by which he deduced his legitimate deſcent from 
Elizabeth. As to which, the defendants did not prove any mar- 
riage in fact between her and Joſeph Hales the great grandfather 
of 7. T. Hales ; but they produced a pedigree found in the late 
Jobn Tilyard's houfe, from whence it appeared that Fo/eph Hales 
the great grandfather and the ſaid Eliaaleth had had ifſue 
7eþh Hales, through whom the ſaid J. T. Hales derived title, 
and further that Robert Tilyard the father of the faid Elizabeth, 
in his will dated 6th November 1714, called her his daughter 
Elizabeth Hales; and ſeveral other family wills deſcribed the 
Hales as couſins, Some expreſſions of the late John Tilhard 
were alſo proved, acknowledging F. T. Hales as his heir at law; 
but it appeared that theſe, as well as the pedigree above men- 
tioned, took their riſe from the paſſage in old Robert Tilyard's 
will, wherein he called his daughter Elizabeth by the name of 
Elizabeth Hales : and beſides there were ſimilar expreſhons of ac- 
knowledgment from the late John Tilyard as to the heirſhip of the 
leflor of the plaintiff, To counteract this evidence, the leſſor of 
the plaintiſf proved the marriage of Elizabeth in 1705, by her 
maiden name of Tihard, with one Simon Kilburn, with whom ſhe 
lived in Norwich for ſome time without having any children ; 
that Kilburn then left Norwich, after which time ſhe and Hales lived 
publicly together as man and wife for ſome years, during which 
tine that ſon was born who was ſtated in the pedigree to be the 
AMue of Zlizabeth and Foſeph Hales; and who, it was proved, had 
always been conſidered in the family as a baſtard. Where the 
huſband was during that time did not clearly appear; but a 
very old witneſs ſaid that he went to London, where it was ſup- 
poſed he remained; and that he rcturned to Norwich aſter 
his wite's death. It was further proved that Feſeph Hales, the 
lon, mentioned in the pedigree, always went by that name, 
except in one inſtance, where he fold an eſtate aſter his mother's 
death, which had been deviſed to her by her father Robert 
Tihard, and in the title deeds ſtiled himſelf « Feſeph Kilburn, 
« aherwiſe Hales :” and his deſcendants always went by the name 
ol Hales, And it was alſo proved that Elizabeth was buried by 
the name of Kilburn, The fact of her marriage with Kilburn 
being thus clearly citabliſhed, the defendaut's counſel then 
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changed their ground, and contended for the right of J. T. Hale, 
as having deſcended from that marriage, for that unleſs non. 
acceſs of the huſband were clearly proved, which had not been 
nor could be done at this diſtance of time, it muſt be taken 
that 7o/cph the ſon, whatever his reaſons might have been for 
taking the name of Hales, muſt, in point of law, be taken to be 
the ſon of A7/burn, and could not be baſtardized by mere exi- 
dence, that another perſon had cohabited with his mother from 
whom he claimed; and the Learned Judge directed the jury to 
that effect, telling them that though it was not abſolutely ne. 
ceſſary to prove the huſband out of the realm in order to baſ. 
tardize the iſſue, yet it was incumbent on the party inſiſting 
upon that fact to prove that the huſband could not, by any 
probability, have had acceſs to his wife at the time; which he 
conceived had not been ſhewn in the preſent inſtance ; where. 
upon the jury found a verdict for the defendants. To ſet aſide 


which 


Wilſen obtained a rule i, laſt term, on the ground that the 
circumſtances given in evidence at the trial were fully ſuſſicieut, 
at this diſtance of time, to prove the baſtardy of Joſeph Hales 
upon whoſe right the defence was founded; and that it was not 
indiſpenfably neceſſary to prove that by no poſſibility could the 
huſband have had acceſs to his wife. The will of the father 
Robert Tilzard, in which he calls his daughter Eliaabeth Hale, 
the notoriety of Hale“ cohabitation with her, the probability of 
the huſband's abſence during the time, the reputation in the 
family of the ſon's being a battard, and the circumſtance of his 
and his poſterity having adopted the name of the putative father, 
altogether formed ample grounds for the jury to draw the con- 
clufion of his illegitimacy. 

Le Blanc, Serjt. ſhewed cauſe on this day; and began by in- 
ſiſting on the circumſtance of the ſon's having exccuted in the 
deed of conveyance ſoon after the mother's death, under the 
name of Auburn, which was ſtrong to ſhew his legitimacy, even 
independently of the queſtion of non-acceſs. But he was in- 
terrupted by 

ASHHURST, J. who, after conſultation with the reſt of the 
Court, ſaid, that he was of opinion that there ought to be 1 
new trial, He added that he was convinced he had laid too 
much ſtreſs on the neceſſity of proving non- acceſs, when the 
huſband was within the realm, by witneſſes who could prove 


him conſtantly reſident at a diltance from his wife. That 
the 
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the huſband in this caſe left the wife, and went to reſide at 1791. 
another place, as it was believed in London, and that there was ——— 
no direct evidence of his acceſs, he obſerved was very clear; 
and then there were other circumſtances which went ſtrongly again 
to rebut the preſumption of acceſs, and to ſhew that the ſon 
was a baſtard ; among others, a very forcible one occurred, that 
of the ſon's having taken a different name from his birth, the 
name of the perſon with whom his mother was living at the 
time, which had been retained by him and his deſcendants 
ever ſince; that was a very ſtrong family recognition of his il - 
legitimacy. | 
Per Curiam, | Rule abſolute 
for a new trial without coſts. 


* 


———— — — — — 


PaRTRI DOE againſt Wulsrox, Clerk. 72 * 


DEB? on bond. The defendant in his plea craved cyer W% wa 
of the condition, which, (after reciting that the plaintiff = die 
had preſented the defendant to the rectory of Cranwick and the *9 with 5 


vicarage of Methwold, Nor felt, in order that he might be inſtituted e, tore. 
and inducted; that the defendant had agreed to be perſonally — 
reſident in one or the other of thoſe pariſhes, or in Northawold, to be pre- 
which is contiguous to them both, without abſence for 80 days — - 
in any one year, to ferve the cure of thoſe two pariſhes himſelf, — 
i: his health would permit, and not to ſerve the cure of any repair, be 
other pariſh while he held this rectory and vicarage ; that, as the — 2 _ 
two livings together were a comfortable proviſion for one clergy- 

man, though neither of them alone were ſuch, the defendant 

had further agreed never to reſign one without the other; 

that the plaintiff had a ſon about 14 years of age, who pro- 

bably would take orders, and might be defirous of taking 

theſe livings, and therefore the defendant had agreed in that 

event to reſign both the livings on three months' notice to be 

given by the plaintiff, in order that the plaintiff's ſon might be 

preſented thereto;) was that the defendant ſhould perform this 
agreement, and keep in good repair the rectory-houſe and chancel 

of Cramwick, and the vicarage houſe of Methwold. He then 

pleaded that before the execution of the bond, and before pre- 

ſentation, 7c, it was corruptly, ſimoniacally, unlawſully, and 

againſt the form of the ſtatutes, &c. agreed between the plain- 


tiff and the defendant that the former ſhould preſent the latter 
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in conſideration that, if he ſhould be admitted, Cc. he would 


w—— relign the two livings, in caſe the plaintiff's ſon took prieſt 


PAR 
TRIDGE 
againſt 
WaisTox, 


Saturday, 
Fuly ↄth. 


After de- 
murrer to a 
declaration 
of two 
counts 
againſt two 
defendants, 
becauſe one 
ot them Was 
not named 
in the laſt 
count, 
plainutF 
cannot en- 
ter a nl 
Pro}. on that 
court, and 
roceed on 
ne cther, 


orders and was deſirous of taking the livings, in order that the 
plaiatiff*s ſon might be preſented, &c.; and that in purſuang 
of ſuch agreement, and for ſecuring the performance of the ſame, 
the defendant executed the bond, &c. In another plea, after 
ſtating that theſe livings were benefices with cure of ſouls, and 
ought to be held by clerks for life, freely and without any con- 
trol of the patron, and that ſuch clerks are not bound by the 
law of the land to reſign ſuch benefices at the requeſt of the 
patron, he pleaded performance of every part of the agreement, 
except that reſpecting his reſignation. 

To theſe pleas there was a general demurrer; and joinder. 

The Court, underſlanding that it was intended to carry this 
caſe up to the Houſe of Lords, gave judgment for the plaintif, 
without hearing any argument. They ſaid that, as this was not 
preciſely fimilar to the caſe of The Biſhop of London v. Fytche (a), 
they were bound by the eſtabliſhed ſeries of precedents to give 

Judgment for the plaintiff (0). 

Chambre was to have argued for the plaintiff; and Maud for 

the defendant, 


(a) Dom. Prec. May 1783. Vid. 1 Bro. Ch. Ca. 98. 
(b) Vid. Bag ſhaw v. Beſsley, ante, 78. 


— —'0—ꝛXꝛ⸗J ... —— 


DruMMoOND againſt Dok Axr and Another, 


f was an action on the caſe againſt the defendants for 
building before the plaintiff's houſe and :obſtructing his 

lights; but in the ſecond count only one of the defendants 
was named. And the defendants having demurred to the de- 
claration, the plaintiff entered a nolle proſequi as to the laſt 
count. But 

The Court were of opinion that in this ſtage of the proceed. 
ings the plaintiff could not (a) enter a nalle proſegui. They hows 
ever gave him leave to amend on payment of coſts, 

Lawes in ſupport of the demurrer. Wigley, contra. 


(a) H. Blact. 108. 
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OAxArrir on the Demiſe of GREEN againſ Corous. Sadr, 
uy gt 
N the trial of this ejectment before Lord Kenyon, it appeared 17 notice to 
0 that the defendant held from Michae/mas, and that he was } neon _ 


ſerved with notice to quit at Midſummer, but, when he received given to a 
this notice, he made no objection that it required him to quit at —— 
that period of the year, but merely ſaid, © I pay rent enough Mickacime, 
« already, and it is hard to uſe me thus. The defendant's coun- fit — 
ſel preſſed for a nonſuit, on the ground that the notice ſhould — 
have been to quit at Michaelmas ; to which it was anſwered that notice at 
the defendant had waved taking this objectiou when he received — 2 
the notice, and that he ought not now to be permitted to turn did not 
round the leſſor of the plaintiff on ſuch an objection. A verdict — * 
was taken for the plaintiff, with liberty to the defendant to move — 
to ſet it aſide, and to enter a nonſuit, in caſe the Court ſhould ſerved. 


be of opinion that the defendant was not precluded from making 
the objection. 

This matter being now moved, 

The Court were of opinion, that the defendant had not waved 
the objection; and therefore they made the rule abſolute to enter 
à nonſuit. And 

BuLLER, J. added, that whether the defendant had or had 
not aſſented to be conſidered as holding from Midſummer would 
have been a queſtion of fact for the jury, if there had been any 
evidence on this point; but, that ſo far from there being any 
evidence of ſuch an aſſent at the time when he received the no- 
tice, his anſwer proved the reverſe; for it was the anſwer of an 


angry man. 
Rule abſolute. 


Bauer in ſupport of the rule. Erſkine againſt it. 


CavptLL againſt Shaw, Sturdy, 
Fuly gth. 


HIS action was brought by the plaintiff, a widow, in A feme co- 
vert cannot 


her own right, for goods ſold and delivered by her while get mr 
ſhe was covert, It appeared on the trial before Lord Kenyon that ber buſband 


the trade was carried on ſolely by the wife in Cheap/ide, without —_ | 


the interference of the huſband, though he lived. in the ſame e on 
houſe with her. The plaintiff obtained a verdict. The objection the ſuperior 
courts at 


made at the trial, and again inſiſted on in this Court by Marryat, W-ftmirſter. 
who 
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who on a former day obtained a rule to ſhew cauſe why a non. 
ſuit ſhould nor be entered, was, that the goods were primd faciethe 
property of the huſband, and conſequently that the wife could 
not maintain this action in her own right; for that ſhe could 
not avail herſelf of the privilege of being a ſole trader, according 
to the cuſtom of London, in the ſuperior courts at We/tminfler, 
ſuch privilege being confined to the city courts. In Bobuy' 
Priv. of London, it is ſaid, « Feme covert by the cuſtom of Lond 
„ ſhall ſue without her huſband, as a feme ſole merchant, by 
« Wray: but the action muſt be laid within the city. Chamberlain 
« and Sharpe's cafe,” It alſo refers to 1 Ed. 4.6. 35 H. 6. 38.; 
and 9 Ed. 4.35. In Moreton v. Packman & Ux. (a), a procedendy 
was granted to the court in Londen in a ſuit of the wife as ſole 
merchant in ſelling ale, in which the huſband was not joined; and 
the Court faid they could not try whether ſelling ale were within 
the cuſtom; nor would any action lie here againſt the wiſe 
alone; neither would this court take notice of thoſe private 
cuſtoms. Again in Rey/fon v. Ivory (b) a procedendo was granted 
on the ſuit of a feme covert as a feme ſole merchant, the cuſtom 
being alleged in the declaration. But even if a feme covet, 
who is entitled to the privilege, could in any caſe ſue in the 
fuperior courts, ſhe ought to allege in her declaration the cuſtom, 
on which her right to ſue as a feme ſole ariſes. A rule ni was 
granted, and 

BULLER, J. ſaid, that this point was decided in this Court in 


the year 17733 and he read the following note: © Read v. France 


« Fewſon, H. 13 G.3. B. R. Mr. Coruper and Mr. Buller ſhewed 
« cauſe laſt term againſt a rule obtained by the aſſignees of the 
« defendant, who was a bankrupt, for ſetting aſide a judgment 
« andexecution had thereon. It appeared that the defendant was 
« the wife of one Charles Fewſen, and was a ſole trader by the 
« cuſtom of London; and that being indebted to the plaintifin 
« 9000 /, ſhe entered into a bond, in which ſhe w# deſcribed 


44 milliner, citizen, and ſole trader;“ and alſo executed a wa- 


« rant of attorney to enter up judgment on the ſaid bond, which 
« was entered up accordingly, and a fer: facias ſued out, aud 
« the defendant's goods taken in execution. In the judgment it 
« as ſtated that the defendant was a feme covert, ſolc trader; 
« and that the money (mentioned in the bond) was advanced © 
« the defendant touching her craft. The objections to the judge 
« ment taken by Mr. Wallace and Mr. Davenport, in ſupport af 


(a) 2 Keb. 533. (5) 3 Keb, 302. 
i the 
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(4 the rule were, that the judgment was irregular, it not being en- 1791. 
e 4 tered purſuant to the authority; that the huſband ought to have 
4 WE « been impleaded jointly with the wife, though execution mult aye 
d ; « he againſt the wife only; and that the action was not main- Su. 
» WE «© tainable in this court, but ought to have been brought in the 

„( court of the city of London + and they ſaid that Wilmer, J. and 


« Yates, J. laid it down upon a former occaſion, that an action 

« founded on the cuſtom of London (like the preſent) muſt be 
brought in the courts of the city of London, and no where elſe; 

« and they urged that if the Court could not give relief to the 

« aſſignees (who were now intereſted in the queſtion) upon 

motion, they would be without remedy ; for though a writ of 

« error would lie, yet the huſband mult join, and the aſſignecs ag "roi; 
« could not compel him ſo to do. The Court ſaid, this was a ave, 3 wal. 
« new caſe ; that the huſband alone could be prejudiced by the 93* 
judgment, and had a right to bring a writ of error to reverſe it : 

« but if he acquieſced, they were inclined to think the judgment 

« ought to ſtand ; however they ordered it to ſtand over to hear 

« what the huſband ſaid. This matter coming on again this term, 

« and the huſband appearing, and declaring he conſented to the 

« motion, Lord Mansfield obſerved that this was an application to 


— --—_ 
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„ Wu 


, © « ſet aſide a judgment entered up without arthority, In the bond 
i (4 the defendant is called & milliner, citizen, and fole trader ;” but 


« no mention is therein made for what the debt is. The war- 
= « rant of attorney is to confeſs judgment on that bond, and 
| J judgment is confeſſed on a long declaration, ſtating ſeveral facts 
not mentioned in the bond, as the cuſtom of London reſpecting 
| n feme covert ſole trader, and that the money mentioned in the 
bond was advanced to the defendant touching her craft; there- 
| = © fore there is no authority to enter vp the judgment in the 
= © mainer in which this is entered. No inſtance hath been ſhewn 

« where a feme covert ſole trader can execute a bond; ſhe is liable 

to ſimple contract debts, but cannot give a bond; if ſhe could, 

© ſhe might bind her heirs, if ſhe had real aſſets, which certainly 

* no cuſtom can warrant. An infant is liable for neceſſaries, 

but cannot give a bond for them. A married woman cannot 

« be made defendant without her huſband ; and if ſhe cannot, 
(and no caſe has been cited to ſhew ſhe can) ſhe cannot give a 

* warrant of attorney to confeſs a judgment. The mode of exe- 

** cution is a commit ment to priſon, though judgment is againſt 

= © the goods. This judgment is entered up without authority, and 
= © mult be {ct aſide, Alon, J. The cuſtom ſcems to operate on 


« imple 
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“ fimple contracts only. By the better authority, it ſeems thy 
&« the action mult be brought in the city courts; and the huſband 
© ought to be joined. It is a principle of the common lay 
&« (Finch, 12.) that a woman ſhall never be put to anſwer without 
« her huſband. Indeed in a note in Dyer, 271. b. it is ſaid, where; 
* huſband was baniſhed, the wife was ſuffered to appear alone tg 
prevent her being waved. The warrant of attorney in the preſent 
* caſe is an abſolute nullity. Willes and Aſo hurſt, Juſtices, agreeing, 
&« the rule was made abſolute for ſetting aſide the judgment, as en. 
&« tered up without authority; and a clauſe was ordered to be inſerted 
<« in the rule that the huſband being preſent in court conſented 
tc tothe motion. N. B. Mr. Cowper and Mr, Buller preſſed much 
&« that the huſband ſhould be put to bring his writ of error.“ 

Mingay and Manley, in ſhewing cauſe on this day, obſerved 
that this action was not brought by a feme covert, the huſband 
having died before the action was brought; and they aſſimilated 
this to the caſe where a feme ſole, entitled to a choſe in aftim, 
marries, and aſterwards the huſband dies without reducing it into 
poſſeſhon, in which caſe it would ſurvive to the wife. But 

Per Curiam—In the caſe put at the bar, of the choſe in airs, 
the right ſurvives to the wife by the common law of the Jand. 
But here the right claimed by the wife only ariſes by the cuſtom 
of the city of London, of which we can take no notice in this 
action; and therefore the action ſhou!d have been brought by 
the repreſentatives of the huſband. The caſes in 2 Len, 166. 
and Moer, 135. ſhew, that the ſuperior courts at We/iminfter can- 
not take notice of this cuſtom, 


— 


HovenTon againſt BurrtR and Another, 


Rule abſolute, 


RESPASS for breaking down and carrying away an 

iron gate. Plea, a demiſe of certain premiſes from the 
Company of Salters in the city of Loudan, and a right of way 
over the /ocum in quo, as appurtenant thereto z and that becaule 
the ſaid gate was wrongfully erccted acroſs the ſaid way tht 
defendants broke it down, Oc. and removed and carried the fame 
to a convenient diſtance from the place where it was ereCte”, 


wrongfully and depoſited the ſame in a proper and convenient place near to 


erected 


acroſs the ſame he took it down and depcſited it in a convenient place for he uſe of the plaintiffs © 
which the plaintiff replies a ſubſcquent converſion : proof that the deiendant put the zate dien 
his own prenuſes, trom whence the plaintiff might have taken it, ii he had pleated, wil rot ful 
tain the replication. 


the 
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che ſaid place where the ſaid iron gate had been erected, for the 1791. 
W ue of the plaintiff, &c. Replication, proteſting that the defend- Ks 
unts did not after they had broken down the ſaid gate re- ron 
nove the ſame to a convenient diſtance from the place where it 4 
had been erected, Sc. alleges that after the breaking down, Cc. ; 
W the (aid iron gate in manner and form as the defendants have 
# pleaded, they converted the ſame 1% their own uſe, &C. Re- 
E joinder taking iſſue thereupon. At the trial at the laſt fittings at 
® (ui/dhall before Lord Kenyon, it appeared that the gate in queſtion 
: having been erected acroſs a way, the right of paſſing over 
BZ which was claimed by the defendants, they had taken it down, 
and laid it on their own fide of the premiſes which joined to 
; 3 the plaintiff's cloſe by the place where it had been erected, and 
© from whence the plaintiff might have taken it whenever he 
| pleaſed, No acceſs was proved but his lordſhip inclined to 
think that the defendants' putting down the gate on their own 
© premiſes, where the plaintiff had no right to come, was a con- 
@ verſion in point of law; and the plaintiff recovered a verdict : 
WEE which 
= Bower moved to ſet aſide, on the ground that the putting of the 
| gate on the premiſes of the defendants was not of itſelf a con- 
@ verſion ſo as to make them treſpaſles ab initis; for it amounted 
| to a licenſe to the plaintiF to enter, and take it away; accord- 
WT ing to what is ſaid in 2 Roll, 565. pl. 9. that © if a man take my 
„goods and carry them upon his own land, I may juſtify enter- 
ing upon his land to take them again, for they came there by 
his own act.“ Bro. Abr. « Treſpaſs,” pl. 186. The replication 
put the right of way entirely out of the queſtion, and therefore tlie 
ET plaintF could only make the defendants treſpaſſers ab initio by 
FE proving an exceſs in the manner of doing the act, or an aſſump- 
uon of right to the gate by them; neither of which appeared. 
tine now ſhewed cauſe. It was not neceſſary to ſhew any 
= excels here in the manner of pulling down the gate; but the 
plaintiff relied in his replication upon an independent converſion 
aterwards, which was proved by the defendants having carried. 
che gate upon their own premiſes, That was an aſſumption of 
nz in them which made them treſpailers. 
awer and Lambe in ſupport of the rule were ſtopped by 
= 1 Curt, who were clearly of opinion that the plaintiff had 
not made out his caſe, The defendants pleaded a right of way, 
nch that, the gate having been wrongfully ered acroſs it, they 
. emoved it, and depoſited the ſame in a convenient place fer the 
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ſuch is ſut- 
ficient. 


CASES IN TRINITY TERM 


uſe of the plaintiff. The plaintiff did not deny theſe facts, hy 
replied a ſubſequent converſion : it was therefore incumbey 
upon him to prove ſore treſpaſs which was not covered by the 


plea, and that he has not done. 
Rule abſolute, 


————— — ͤ— 


BerrRYMAN, one, &c. againſt Wisx. 


Tus was an action of ſlander by an attorney. The deck. 

ration ſtated that the plaintiff was an attorney of thi 
Court, and having been employed in a particular cauſe had re. 
ceived a certain ſum of money, which the defendant charge 
him with ſwindling, adding a threat that he would move the 
Court to have him ſtruck off the roll of attornies. At the trid 
at the laſt Jork allizes before Thomſon, B. the plaintiff proved 
the words, and his having been employed as an attorney in that 
and other ſuits, The defendant's counſel objected that the plan- 
tiff had not proved the firſt allegation in the declaration, nameiy, 
that he was an attorney of this Court, which could only be 
proved by his admiſſion, or by a copy of the roll of attornies: 
but the objection was over-ruled, and the plaintiff obtained: 
verdict, the Learned Judge reſerving the point, with liberty to 
move to enter a nonſuit. 

Mood accordingly renewed his objeCtion in the laſt term, and 
obtained a rule to ſhew cauſe why a nonſuit ſhould not be { 
aſide; which was now oppoſed by 

Law, who faid, that, the ſubſtantial allegation being that the 
plaintiff was an attorney of one of the ſuperior courts of Wy 
minſler, it was immaterial whether he were admitted by one 
Court or the other; and that the charge itſelf, which the de- 
fendant had made, admitted that he was an attorney. 

The Court were of opinion that this was ſufficient proof, for 
the defendant's threat imported that the plaintiff was an attorney, 
And 

- BuLL ER, J. ſaid, that in the caſe of all peace officers, juſtice 
of the peace, conſtables, &'c. it was ſufficient to prove that they 
acted in thoſe characters, without producing their appoilt 
ments, and that even in the caſe of murder (a). The exciſe and 
cuſtom-houſe officers indeed fall under a different confideration: 


(a) So determined hy all the judges in the cafe of Gordon, who was tried at the 
Northampton Spring aſſizes in 1789. * 


4 
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but even in thoſe caſes evidence was admitted both in criminal 
and civil ſuits to ſhew that the party was a reputed officer prior 
to the 11 Geo. 1. c. 30. / 32. In actions brought by attornies 
for their fees, the proof now ir uſted on has never been required, 
Neither in actions for tithes (a) is it neceſſary for the incumbent 
to prove preſentation, inſtitution, and induction; proof that he 
received the tithes, and acted as the incumbent, is ſufficient. 
Rule diſcharged (). 


(a) Vide Bewan v. Williams, ante, 3 vel. 635. (n. a.) 
(6) Vide Radford ve'M* Int , atitcs 3 wol. 632. and Ceſſe V. Kay, feſt, 6 wel. 663. 


VauGHaNn againſt DURNELL. 


THE writ of capias ad fatisfaciendum in this caſe, on which 

the defendant was taken in the vacation, was ſued out in 
the laſt long vacation, returnable the firſt return of Michaelmas 
term, but he eſcaped from the cuſtody of the officer who arreſted 
him, and was not retaken till the 2oth of November, when he was 
carried to the Marſbalſca priſon. In Hilary term laſt he applied 
to be brought up under the Lords act before Mr. Juſtice Buller 
at chambers, for the purpoſe of obtaining his diſcharge ; but as 
there was a miſtake in the notice given to the plaintiff as to the 
name of the cauſe he was remanded, 

Garrow now moved that the priſoner might be brought up to 
the Court, in order that he might take the benefit of the Lords' 
att, He faid that, if the Court ſhould be of opinion that for ſo 
triſing a miſtake in the notice the defendant ought not to 
have been remanded, the preſent application was in time, be- 
cauſe it muſt be conſidered as having been made in Hilary term, 
which was the term next after that in which he was charged in 
execution; and by the 32 Geo. 2. c. 28. / 13. „any priſoner may, 
« before the end of the firſt term which ſhall be next after any ſuch pri- 
« foner ſhall be charged in execution, petition, &c.” And he con- 
tended that the prefixing of the wrong title to the notice, even in 
t's preſent ſhape, ought not to be concluſive againſt the priſoner, 
ſince it had the effect of giving notice to the plaintiff of that 
which he was to oppoſe. 

Gibbs oppoſed this application in the firſt inſtance; obſerving 
that the notice was calculated to miſlead the plaintiff, as it was 
entitled in another cauſe, and conſequently that the Learned 
Judge did right in remanding the priſoner. But whether it 

were 
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1791, were ſo or not he ſaid was perfectly immaterial in this caſe, 
——ʒ becauſe even if this application wei © conſidered as having been 


VAUGHAN 
againſt 
Dus xNELL» 


Tueſday, 
Faly 12th. 


I a poor- 
ratc be not- 
publiſhed in 
the church 
on the Sans 
day next at- 
ter it is al- 
lowed, it is 
a nullity; 
and pay- 
ment under 
it cannot be 
enforced, 
though 
there be an 
appeal to 
tue Seſſions, 
Which was 
diſnulicd. 


made in Hilary term, it was too late, fince he was taken in exe. 
cution in the laſt long vacation, and conſequently ſhould hate 
applied for his diſcharge in the Michae/mas term following, 
By the ſheriff's return that the priſoner was taken under the 
writ returnable the ſirſt return of Michaelmas term, the defend. 
ant muſt be conſidered as charged in execution at that time, 
From that moment the ſheriff was anſwerable for the perſon of 
the defendant. And it would be permitting the deſendant him. 
ſelf to take advantage of his own wrong, if, by eſcaping out of 
the cuſtody of the law, he could enlarge the time of his applying 
to be diſcharged under this act of parliament. But 

The Court thought the application was made in time, for that 
the defendant could not be ſaid to be charged in execution, within 
the meaning of this act, until he was actually delivered over ty 
the marſhal. And that the 26 Ges. 3. c. 44. / 4., which wa 
made in pari materia, contained a parliamentary expoſition of the 
words * charged in execution” in the Lords' act; for it dire 
« all gaolers and keepers of priſons to give notice of that act to 
« all perſons in their cuſtody for debt, within three days after ſuch 
« perſon ſhall have been reſpeCtively committed or charged in ex 
&« tion.“ They therefore ordered the defendant to be brought 
up, and recommended it him to amend the title to the notice, 


— ——————__—C—____ -_ 


The KING againſt Newcoms and another, 


A Rule having been obtained, calling on the defendants, wig 
were juſtices for Devon, to fhew cauſe why a mandamut 
ſhould not iſſue to compel them to grant a warrant of diftreſ: on 
D. Simpſon of Halberton, to levy a poor-rate, cauſe was now 
ſhewn by 
Dampier ; who ſaid, that as the rate was not publiſhed till the 
third Sunday after it was made, it was a nullity ; for it is enatted 
by the 17 Geo. 2. c. 3. / 1. that public notice ſhall be given cf 
every rate the next Sunday after it ſhall have been allowed by the 
juſtices, “ and that no rate ſhall be eſteemed valid and ſufficient, 
« ſo as to collect and raiſe the ſame, unleſs ſuch notice ſhall hae 
« been given.” And notwithſtanding there was an appeal to the 
Seflions againſt this rate on the ground of inequality, where tle 
appeal was diſmiſſed, the order of Seſſions cannot give elect to 


that rate which was before a nullity, 
' Fanſhawt, 
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Fanſbatue, in ſupport of the rule, contended, that as the ob- 
ject of the act of parliament in requiring the public notice of 
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1 : he K 
the rate to be given in the church was to-guard againſt ſecret and TR0-BING 


aga nft 


clandeſtine rates, it was anſwered in this caſe by publiſhing it Newcomn 


in the church on the third Sunday, which was equally notorious 
to the inhabitants of the pariſh as if it had been publiſhed on 
the firſt Sunday after it was made. But even if it were an ob- 
jection at firſt, it was the ground of an appeal; whereas the rate 
was appealed againſt on another ground, and confirmed. And 
in Hutchins v. Chambers (a), Lord Mansfield ſaid, © A defect in 
« the rate, unappealed from, could not avoid the warrant (of 
« diſtreſs).” At all events the writ ought to go, that the defend» 
ants may be compelled to put the anſwer on the record; as 
was done in R. v. The juſtices of Middleſex (b), where Lee, Ch. J. 
ſaid, «If rhe juſtices have ſufficient reaſon why they did not grant 
« the warrant, it will appear upon the return to the mandamus,” 

Lord Kenyon, Ch. J.—There is no doubt but that in a 
proper caſe this Court would grant a mandamus to compel the 
Juſtices to grant a warrant of diſtreſs, becauſe without it pay- 
ment of the rate could not be enforced. But as the mandamus 
would be no juſtification to the magiſtrates, we muſt take care 
not to compel them to do an act, which may not be warranted 
by law. Now this application is anſwered by the act of par- 
liament, which requires a particular ſtep to be taken, before the 
rate can be valid, namely, that public notice ſhall be given of 
the rate in the church on the next Sunday after it is allowed ; 
that direction was not purſued in this caſe, and conſequently 
the rate itſelf is invalid. Suppoſing the pariſh officers were to 
give notice of the rate at ſome other public place in the pariſh, 
it would not be ſufficient, though it might be equally notorious. 
What is ſaid in Hutchins v. Chambers is perfectly right, as ap- 
plicd to the inequality of the rate. But this is a radical defect 
in the rate itſelf, which nothing can cure. 

BULLER, (c) and GRosr, Juſtices, concurring, 


Rule diſcharged (4). 


(a) 1 Burr. 587, (b) Bett, 50. fl. 9%. © (e) Abſ. Alu, J. 
(1) Vid. Mikoard v. Cao, 2 Bl. Rep. 1 339: Durant v. Boys, ro, 6 vel. 580. 
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Tueſlay, OxEAaLE again Price, 

July nth. 

Plainticf WHEN the plaintiff's attorney delivered the copy of the 
— —＋ declaration to the defendant's attomey, he demanded 


— N a groſs ſum for the warraut of attorney and for the copy of the 
retuting to declaration, and ſigned judgment on the latter refuſing to pay, 
P"Y 44: 197 on the rule of court of the 5 Anne ; by which it is ordered, « that 
of attorney ct the defendant's attorney, at the time of the delivery of the 
when the ( f the declarati ki h f f th 

copy of the copy of the declaration, or taking thereof out of the office, 


33 & ſhall pay 4d. for the warrant of attorney; and if he refuſe, 
w him, the plaintiff's attorney may ſign judgment againſt the defend. 
ant in ſuch action, by default.” | 

Gibbs obtained a rule on a former day to ſhew cauſe why thi 
judgment ſhould not be ſet aſide for irregularity ; on the ground 
that the rule of the 5th of Anne had never been ated upon; 
and that, if it were {till in force, it ſhould be taken ſtrictly, and 
the plaintiff's attorney ought to have made a ſeparate demand of 
the 4d.; whereas he included it in another, and a larger ſum, 
for non-payment of which he was not entitled to ſign judy- 
ment, 

Shepherd, in ſupport of the rule, admitted that the plaintif 
could not fign judgment on account of the defendant's not pay- 
ing for the copy of the declaration; but faid that, notwithſtand- 
ing the whole ſum had been demanded together, the defendant's 
attorney ſhould at leaſt have paid for the warrant ; for that the 
rule of the 5th of Anne ſtill continued in force. But 

Per Curiam— There is no inſtance in which judgment has been 
ſigned for not paying for the warrant of attorney; at leaſt in 
modern times. The practice has been to make a demand for 
the warrant and the copy of the declaration together; and it i 
admitted that for not paying for the latter judgment could not 


have been ſigned. 
Rule abſolute. 


8332 WaLLAact againſt The Ducheſs of CUMBERLAND 
497 . 


It defend- Dar on bond. The defendant, after craving oer of the 


ant, after. 235 > * 
craving oyer bond and condition, ſet out in her plea the condition, 
of a deed, omitting the reciting part which preceded the condition, on which 


do not ſet 
forth the whole deed, the plaintiff may fign judgment as for want of a pica ; or the Court vill 


quaſh the plea. W ud 


| 
E 


0 
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od moved on a former day to quaſh the plea, becauſe it did 
not contain a true recital of the whole of the condition. It was 


now oppoſed by | 
Erſkine and Baldwin ; who ſaid, that the recital which preceded 
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WALLACE 
againſt 
'The 
Ducheſs of 


the condition was wholly immaterial, ſince the condition elk ene 


expreſſed every thing that was contained in the recital; and that 
if the plaintiff thought it material, he might ſet it forth in his 
replication. But, if the Court thoughs it neceſſary that it ſhould 
be ſet out in the plea, they prayed leave to amend. But 

The Court ſaid, that by craving cer the defendant undertook 
to ſet out in her plea the whole condition, including the recital, 
in ſo many words; and that, not having done fo, the plea was 
bad. That the plaintiff would have been warranted in ſigning 
judgment as for want of a plea ; and that though in this caſe no 


time (a) was gained by the defendant's attempt, yet in moſt 


caſes a falſe recital was made for the purpoſe of delay. And 
therefore, to prevent a ſimilar attempt in future, they would 


not permit the defendant to amend. 
Rule abſolute (6). 


(a) It appeared that the plaintiff had not loſt a trial. 

(b) Ferguſon Bart. and others v. Mackreth, H. 24 Geo. 3. B. R. To an action of 
debt on bond, the defendant aſter craving zyer, ſer it out truly, and pleaded pay- 
ment by the principal, he being a ſurety. Plaintiff replied, and put the pleas in 
iſſue, and then ſerved the deſcudant's attorney with rule to abide by his pleas, and 
gave notice of trial. The deſendant returned the paper-book ; ſetting out a falſe 
ger at the bond, and plcading as before. On which the plaintiffs enrolled the true 
condition, and demurred. | 

On the day of argument, which was the laſt paper day of the term, the deſendant's 
counſel objected to its being argued, becauſe it was the laſt paper day. But 

The Court, on hearing the above facts ſtated, directed an affidavit of them to he 
made z made a rule zif for ſtriking out all the pleadings of the defendant, that the 
plaintiffs ſhould have judgment; and that the defendant's attorney ſhould pay all 
= coſts, And they intimated a ſtrong inclination to grant an attachment againſt 

im, 
Purragh for the plaintiffs. Law for the deſendant. 


—— i. — — 
The Kino againſt The Inhabitants of HinckLsy. 


HE pauper, T. Furborough, was born at Fronuleſworth, 
(where his father was legally ſettled,) and at 9 years old 
was bound a pariſh apprentice to D. Palmer of Hinckley, who 
was reliding at Hinckley under a certificate from Caen, in the 
county of Warwick, The pauper, after ſerving part of his time 
with Palmer, was aſſigned by him to J. Hurd, a legal pariſhioner 


of Hinclliy, under an «greement, by which E/ν was to pay 15. 


LAND. 


Wl rveſday, 
Juby Izth. 


If an ap- 
prentice to 
a certificate 
per ſon be 
aſligned to 
a ſecond 
maſter in 
the ſame 
pariſh, he 
cannot gain 
a ſettlement 
in that pa- 


riſh by ſerving the ſecond matter, 


B b 2 


a week 


— 


— 


r 


— 
2 
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in ſuch pariſh, ſuch apprentice by virtue of ſuch apprenticeſhip, 


CASES in TRINITY TERM 


a week to Palmer, and which ſum was paid accordingly, II: 
ſerved Hur in Hinckley above 4o days before he left him, The 
Seſlions being of opinion that the pauper gained a fettlemen 
by ſerving Hur]? under the aſſigunment of the indentures, con. 
firmed the order, by which he and his wife were removed from 
Frowlefavorth to Hinckley, 

Bearcr:ft, Le Blanc, Serjt., Perceval, and Torkington, being called 
upon (a) to ſupport the rule to quaſh the order of Seſſions, con- 
tended, that the pauper acquired no ſettlement in Hinckley under 
the aſſignment of the indentures of apprenticeſhip, whether the 
caſe were conſidered on the words of the ſtatute of 12 Anne, ff, . 
c. 18. or on the conſtruction which they have received, The 
ſecond ſection of that act, after reciting that certificated perſons 
frequently take apprentices, who by reaſon of ſuch apprentice. 
ſhips gain ſettlements in, and become a burden to, ſuch pariſhes, 
though ſuch maſters have no ſettlements there, enaQts, that if any 
« perſon, who ſhall be an apprentice, bound by indeuture to any 
« perſon who ſhall reſide in any pariſh by means or licenſe of ſuch 
« certificate, and not afterwards having gained a legal ſettiement 


wie ET 


r 


nnn .. 


> 
_ 


« ;ndenture, or binding, as aforeſaid, to ſuch perſon, ſhall not g in 
% any ſettlement in ſuch parith, by reaſon of ſuch apprentice- 
«ſhip or binding.” The object of the act therefore clearly was to 
prevent any conſequential burden being brought on the cer- 
tificated pariſh by the perſon reſiding there under the certificate, 
In R. v. Romſey (G), where an apprentice with the conſent of his 
maſter ſerved a ſecond maſler, who was reſiding in another pariſh 
under a certificate, it was held that the apprentice gained no 
ſettlement in the ſecond pariſh ; and Yates, J. faid, “ The inten- 
«tion of this act is that a certificate man ſhall not be the in/{rument 
&« of the apprentice's gaining a ſettlement in the pariſh to which 
« he himſelf came by certificate.” In the ſame caſe, as reported 
in Bott, 135. Pl. 243. Afton, J. faid, © If he had been aſſigned 
« by a certificate perſon to a third perſon, he might gain a ſet 
«tlement; for third parties are not within the certificate act.“ But 
« third parties” do not mean third mafters, but third pariſhes. Fot 
in R. v. Petham (c), where a certificated perſon from Petham to 
Lydd was bound to a perſon living at Tenderden, who himſelf 
was certificated from Sellinge, and was afterwards aſſigned to3 

ſecond maſter living at Lydd whom he ſerved 40 days, the Court 

held that he gained a ſettlement in Lydd, becauſe third pariſhes 

are not within the certificate at, Lee, Ch. J. there ſaid, © The 


(=) In laſt E Air term, (6) Parr. & C. 640. (e) Bett, 130. fl. yes” 
« en 
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« end of that act ſeems ſully anſwered by ſecuring the pariſh which 
« ig obliged to receive the certificate man ; and there is no reaſon 
« to extend it farther,” If it be ſaid that an aſſignment operates 
25 a new binding, it may be anſwered that an aſſignment is only 
an agreement between the two maſters that the apprentice ſhall 
ſerve the ſecond, inſtead of the firſt, maſter. In legal language, 
an apprentice cannot be aſſigned; R. v. Channel, 3 Keb. 519. 3 
though he may work for another maſter by the order or con- 
ſent of the firſt; and in ſuch caſe the ſervice is conſidered in 
law as a ſervice to the firſt maſter under the indenture of ap- 
prenticeſhip. St. Olave and Al Hallows, 1 Sefſ. Caf. 215.3 and 
R. v. Petrox, Burr. S. C. 248. But in this caſe, this was not only 
a ſervice to the firſt maſter in law, but in point of fact alſo; 
for he received a weekly benefit from the pauper's labour. Pere 
haps it may be contended that this is not within the miſchief of 
the act, becauſe the ſecond maſter might originally have taken 
the apprentice ; but an equitable conſtruction of the poor-laws 
is not to be favored; and the Court has frequently fecn the 
miſchievous effects of departing from the ſtrict letter of them, 
In theſe caſes the two points to be conſidered are the binding, 
and the inhabitancy of the apprentice : now here was a binding 


to a certificated perſon, and a reſidence and ſervice by the ap- 


prentice in the ſame pariſh where the certificated perſon reſided. 

Bower, Dayrell, and Gally, contra, ſaid, that an aſſignment of, 
an apprentice had always been conſidered as a new binding, for. 
the purpoſe of giving him a ſettlement ; and that he gained a 
ſettlement by ſerving under it for 40 days, if the ſecond maſter 
were capable of conferring one. In R, v. Petham, which has 
been cited, the pauper gained a ſettlement by ſerving under an 
alignment from a certificated perſon; and according to Sir F, 
Strange's (a) report, who argued the caſe himſelf, the Court ſaid, 
The act has not made the binding void, but has only taken 
* away one of the conſequences of ſuch binding for the ſake of 
« the certificated pariſh. It never intended to meddle with the 
e caſe of a legal pariſhioner”s apprentice ; and when once there is an 
t aſſignment to ſuch an one, it is the ſame as if it had been an origi- 


| WE ** na! binding.” The principle therefore is not that the apprentice 


gains a ſettlement under the indenture; for it it were, the pau- 
per in that caſe could not have gained a ſettlement under it. 
And it is obſervable that Sir J. Strange abridged that caſe thus ; 


(a) 2 Ser. 1147. 
B bz cc Acir- 
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« A certificate man's apprentice, being aſſigned to a pariſhioner, 
« gains a ſettlement.” The King v. Romſey, which has alſo been 
Cited, rather ſhews that this pauper gained a fettlement in 
Hinckley, by conſidering the effect of a fervice to the ſecond 
maſter ; for if the ſervice in that caſe had been conſidered 2g 
performed to the firft maſter, it would have been immaterial to 
conſider whether the ſecond maſter were a certificated perfon or 
not, and the pauper ſhould have been ſettled at Remy. And 
in the report of the ſame caſe in Bott, Alen, J. put this identical 
caſe: © If he had been aſſigned by a certificate perſon to a third 
« perſon, he might gain a ſettlement; for third parties (not pariſhes) 
& are not within the certificate act (a).“ In the caſes which have 
griſen on this ſtatute, the Court has not inquired into the fitu. 
ation of the parties at the time of the original binding, but when 
the ſervice is performed. R. v. Weſtbury. And it is ſufficient for 
the purpoſe of giving a ſettlement, that the maſter (whether the 
firſt or ſecond) 1s capable of conferring a ſettlement at the time 
when the ſervice is performed. If the firſt maiter, inſtead of 
aſſigning the apprentice to the ſecond, had diſcharged his cer- 
tificate, and gained a ſettlement in Hinckley, the apprentice would 
have acquired a ſettlement there by ſerving under the inden- 
ture; Jvinghaze v. Stonebridge, 1 Str. 265, and yet originally 
the binding was to a certificate man (5). Then it can make no 
difference whether the ſervice be performed to one perſon cr 
another, provided that perſon be capable of conferring a ſettle- 
ment. Neither is the pariſh of Finchley injured by the pauper's 
gaining a ſettlement there by ſerving the ſecond maſter ; becauſe 
it was competent to ſuch ſecond maſter to have taken the ap- 
prentice originally; or the firſt maſter might have given up thc 
indentures when he aſſigned the apprentice, and the latter might 
then have been bound to the ſecond maſter for the remainder 
of the time, as an original binding; and in neither of thoſe 
caſes is it diſputed but that the pauper would have gained a ſct- 
tlement in Hinck/ey, It may be admitted that ſome confuſion 
has crept into the caſes from conſidering the legal effect of the 
aingnment of an apprentice : but it is merely a technical anſwer 
to a technical objection ; and all the cafes ſhew that an aſſigu- 
ment has the ſame effect, with regard to giving a ſettlement, 
that the original binding has. 


(2) It was alſo ſaid that a MS. note of this caſe agreed with Brt's report. 


() This ſituation is particularly provided for in the certificate act, and not 
6 afterwarcs having gained a legal ſctilement in ſuch pariſh”? 


15 The 
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Die Court took time to conſider of this queſtion; and on this 
da 

* Krxrox, Ch. J. delivered the unanimous opinion of the 
Court. — The queſtion in this caſe is, whether any ſettlement was 
obtained by the apprentice by his ſervice under his ſecond maſter, 
who was a pariſhioner of Hinch/cy, in that pariſh, his firſt maſter, 
by whom he was aſſigned, having been certificated thereto, The 
firlt impreſſion made upon my mind was, that, as the laſt forty 
days of the apprenticeſhip were ſerved under a perſon who was 
not under the diſability of the certificate, ſuch ſervice gained 
a ſ:ttlement : but upon looking more fully into the authorities 
cited, on which I had formed my firſt opinion, and adverting 
more particularly to the words of the ftatute of Anne, I am dif- 
poſed to think that a ſettlement was not acquired by the ſervice 
under the indenture with the ſecond maſter in Finciley, al- 
though he were not reſiding there under the certificate. And 
that opinion which we have formed proceeds principally on the 
words of the ſtatute of Anne, and the view with which it was 
paſſed. By the general tenor of the certificate- act, perſons ſettled 
in one pariſh, bringing a certificate with them into another, have 
a right to remain there until they become chargeable; and the 
pariſh to which ſuch certificate is granted cannot refuſe to re- 
ceive.them. But the miſchief was, that though the certificated 
perſons themſelves could not gain a ſettlement in that pariſh, 
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yet they were the means of conferring ſettlements on others, by 


taking ſervants 2nd apprentices, which was thought to be a great 
hardſhip on thoſe pariſhes, who were bound to receive them 
under the certificate. Therefore to provide againſt that incon- 
venience the 12 Hun. ſl. 1. c. 18. was paſſed; which, after re- 
citing the 8 & g V. 2. c. 30. and that “many perſons ↄb- 
& taining and bringing ſuch certificates do frequently take ap- 
« prentices bound by indenture, and hire and keep ſervants by 
the year, who, by reaſon of ſuch apprenticeſhips and ſervices, 
« do gain ſettlements in and become a great burthen to ſuch 
« pariſhes, Cc. though ſuch maſters, coming with ſuch certifi- 
* cates, have by virtue thereof no ſettlements in ſuch pariſhes,” 
&c.; for remedy it enacts, & that if any perſon whatſoever, 
„ who ſhall be an apprentice bound by indenture to or ſhall be 
a hired ſervant to or with any perſon whatſoever, who did 
come into or ſhall reſide in any pariſh, &c. by means or li- 
&« cenſe of ſuch certificate, and not afterwards having gained a 

Eb « legal 
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© legal ſettlement in ſuch pariſh, &c. ſuch apprentice, by virtu- 
& of ſuch apprenticeſhip, indenture, or binding, and ſuch ſervant by 
&« being hired by or ſerving as 2 ſervant as aforeſaid to ſuch per. 
& ſon, ſhall not gain or be adjudged to have any ſettlement in 
&« ſuch pariſh, &c. by reaſen of ſuch apprenticeſhip er binding, or by 
« reaſon of ' ſuch hiring or ſerving therein: but every ſuch ap- 
« prentice and ſervant ſhall have his and their ſettlements in ſuch 
« pariſh, &'c. as if he or they had not been bound apprentice or ap- 
« prenticec, or had not been an hired ſervant or ſervants to ſuch 
« perſon as aforeſaid,” There has never been any preciſe deter- 
mination on this point; and therefore we think it better to abide 
by the words of the act, from whence the intention of the Le- 
giſlature can beſt be collected. And the act having expreſsly 


provided, that perſons bound apprentices to certificated men ſhall 
not by virtue of ſuch apprenticeſhip, indenture, or binding, gain a 


ſettlement in ſuch pariſh, it is neceſſary that the 6inding ſhould be 
ſuch as would be capable of conferring a ſettlement by ſervice 
under the original maſter in that place, otherwiſe no ſettlement 
can be gained there by virtue zhereef. For the Legiſlature in- 
tended that no act whatever of this ſort done by a certificated 
man ſhould help to bind the pariſh. As to the caſe of The King 
v. Petham (a), where it was held, that the apprentice of a maſter 
certificated to Tenterden might gain a ſettlement under an aſ- 
ſignment to a ſecond maſter reſiding at Lydd, which was a third 
pariſh; that does not govern the preſent ; becauſe it does not 
interfere with the policy of the ſtatute of Anne, for the pariſh 
of Lydd had not received the original maſter by force of the cer- 
tificate, and therefore had no right to avail themſelves of the 
proviſions of that ſtatute, which was intended for the protection 
of the certificated pariſh. But here the words of the ſtatute 
cover :nck/ey in the broadeſt manner to prevent any burthen 
coming on that pariſh on account of their obligation to receive 
the certificated perſon. 'The other caſe principally relied on, 
of Romſey pariſh (5), has no application to the preſent queſtion; 
for though it was contended generally at the bar, that the ſtatute 
of Anne was conhned to apprentices bound by indentures to cer- 
tificated maſters, and claiming ſettlements by ſerving under ſuch 
original maſters, yet the Court by no means adopted that argu- 
ment, but decided rather on the ground that no ſettlement could 
be gained by the apprentice through the medium of a certificated 


(a) 2 Str. 1147. (2) Burr. C. C. 640. 


perſon 
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perſon in that pariſh. Therefore as there has been heretofore 
no determination on this point, as the ſtatute of Anne was paſſed 
for the expreſs protection of the certificated pariſh, and as the 
words of the act are very particular and poſitive in favour of that 
pariſh, we ſee no reaſon to reſtrain the meaning of them to a 
{crvice with the original maſter. 


Both orders quaſhed. 


FRAaMPTON again/# BARBER, 


F x15 was an aCtion by original, to which bail were not put 

in till two days after the guarto die poſt of the ſecond return 
of the term. On which the plaintiff took an aſſignment of the 
bail-bond. 

Shepherd moved to ſet aſide the proceedings on the bail-bond, 
on the ground that the defendant had till four days after the 
quarts die poſt to put in bail. 

Baldwin contended, that the practice was to allow only four 
days in London and Aiddleſex, excluſive of the day of the return 
of the writ; and cited 1 Crompt. Pra@. 57. | 

Shepherd ſaid, that was where the action was by bill; whereas 
| this was by original, in which caſe the defendant had eight 
days. And 

The Court, after conſulting with the Maſter, aſſented to the 
diſtin tion, upon the authority of Brownell v. Taylor, Mich. 
6 Gee. 3. to which the Maſter referred them. 

| Rule abſolute, 


— —— — — 


KINxpER againſt WILLIAMS. 


HE deſendant was arreſted upon proceſs out of the 

Sheriff's Court of London, while he was attending com- 
miſhoners of bankrupts as a creditor of a bankrupt to prove a 
debt. He afterwards removed the cauſe by habeas corpus into 
this court; and now Holroyd on his behalf moved the Court 
that he might be diſcharged out of cuſtody, on the ground of 
his being privileged from arreſt during his attendance before 
the commiſſioners for the cauſe above mentioned, He ſaid it 
had been often held that parties to a cauſe in the ſuperior 
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courts were privileged from arreſt during their attendance in 
the progreſs of it, eundo, morando, et redeund» ; and the ſame 
reaſon extended to exempt during their attendance on any in- 
ferior juriſdiction. Commiſſioners of bankrupts are to be con- 
ſidered as a court for this purpoſe, being inveſted with the 
exerciſe of judicial powers. And as the creditors are obliged 
to attend perſonally to prove their debts before them, except 
under the 5 Ges. 2. c. 30. / 36. where they live remote from 
the place of meeting [which was not the caſe here, the defend. 
ant living in London} when it may be done by affidavit, there is 
the greater reaſon for extending the fame protection to them. But 

The Court refuſed the application; ſaying, that the general rule 
was founded on the contempt of the Court by the arreſt of per. 
ſons who were giving their neceſſary attendance upon it. Here 
the contempt, if any, was to the commiſſioners of bankrupts, 
and not to this Court; and even the proceſs under which the 
arre{t was made was ſued out of another court ; and it could not 
vary the caſe that the cauſe was afterwards removed hither by 
the defendant. Nor were they ſatisfied that the commiſſianers 
of bankrupts could be conſidered as a court of juſtice, or could 
afford any relief in the premiſes; but certainly there was no 


pretence for this Court to interfere, 
Rule refuſed, 


a 


Id Tue TrirTyY-riRsT Year of GEORGE III. 


7 he 112 following Rules of Court were made in this Term : 


Tr. 31 Ces. 3. 


T IS ORDERED, That from and after the laſt day of this 

term, where any ſheriff, before his going out of office, ſhall 
arreſt any defendant, and a cep: corpus ſhall afterwards be re- 
turned, he ſhall and may, within the time allowed by law, be 
called upon to bring in the body by a rule for that purpoſe, not- 
withſtanding he may be out of office before ſuch rule ſhall be 
granted. 


Tr. 31 Gee. 3. 
T 15 ORDERED, That from and after the laſt day of 


Michaelmas term next enſuing, no attorney who ſhall be 
retained or employed as a writer or clerk by any other attorney 


ſhall, during the time of ſuch employ, take or have any clerk 


under articles; and that no ſervice to any ſuch attorney under 
articles during the time that ſuch attorney ſhall be ſo employed 
by any other attorney ſhall be dcemed good ſervice. AxD 11 
IS FURTHER ORDERED, That from and aſter the ſame laſt day 
of Michaelmas term, no perſon who ſhall enter into articles 
with an attorney or attornies ſhall be at liberty to ſerve the 
agent or agents of ſuch attorney or attornies, under ſuch articles, 
for a longer time than one year of his clerkſhip; and that any 
ſuch ſervice to an agent or agents beyond that time ſhall not be 
deemed good ſervice. And to the intent that better information 
may be obtained touching the fitneſs and qualifications of per- 
ſors applying to be admitted attornies, IT is FURTHER ORDERED, 
that from and after the ſame laſt day of Michaelmas term, every 
perſon who ſhall intend to apply for admiſſion as an attorney in 
this court, and who ſhall not have been admitted an attorney or 
ſolicitor of any other court, ſhall, for the ſpace of one full term 
preyious to the term in which ſuch perſon ſhall apply to be ad- 

mitted, 
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mitted, cauſe his name and place of abode, and alſo the name 
or names and place or places of abode of the attorney or at. 
tornies to whom he ſhall have been articled, written in legible 
characters, to be affixed on the outſide of the Court of King's 
Bench, in ſuch place as public notices are uſually affixed, and 
alſo in ſome conſpicuous place in the chambers of each of the 
Judges of this court, and in the King's Bench Office; and that 
no perſon who ſhall not have regularly complied with this Order 
ſhall in future be admitted an attorney of this court. 


THE END OF TRINITY TERM. 


K 
ARGUED and DETERMINED * 
IN THE If 
Court of KING's BENCH, #4 


IN 


Michaelmas Term, 


I _— — - 
. 
= CC 


In the Thirty-ſecond Year of the Reign of Georce III. 


,) Tu day, ' 
The Kix againſ? Surrhra and Others. Fair 1 


AYRELL moved for an information in nature of a quo The Court 9 
warranto, calling on the defendants to ſhew by what — 44 
authority they claimed the office of churchwardens of Newark warrazto c 
pn Trent, on affidavits which impeached their election; and he — mags 4 


mentioned an inſtance in the year 1782, when a ſimilar applica. validity of 
an cleRtion 


tion had been ſucceſsful, to the office ( F 


Lord Kexyon, Ch. J. ſaid, that had it not been for the caſe — 2 1 
cited he ſhould not have been diſpoſed to grant a rule even to 4 | 
ſhew cauſe : for that this was not an uſurpation on the rights +4 


or prerogatives of the crown, for which only the old writ of quo 
warrants lay; and that an information in nature of a quo war- 1 
rants could only be granted in ſuch caſes. And he obſerved, that | | 
the caſe in 1782 paſſed by the conſent of both parties, who were | 
equally deſirous of having an iſſue directed to try the validity of 

the election; for which reaſon the counſel, who were to have 

oppoſed the rule, declined objecting to the novelty of the appli- 

cation. He added, however, that as ſuch a rule had been made 

in that caſe, he thought it too much to ſay that this queſtion | 
ſhould not be diſcuſſed on ſhewing cauſe againſt the rule; and 

on that ground only a rule to ſhew cauſe was granted. But on 

the next day he ſaid, 
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of Appea!s, 
have rhe 
ſole and 
excluſive 
juriſdiction 
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queſtion of 
prize or no 
prize, and 
who are the 
captors, 
notwith- 
itanding 
any of the 
Prize- acts: 
and it they 
pronounce 
a ſentence 
of con- 
demnation, 
adjudging 
alſo who 
are the cap- 
tors, the 
courts of 
common 
law cannot 
examine 
the juſtice 
or propriety 
of it, even 
though pcr- 
haps they 
would have 
put a dit- 
terent con- 
ſtruction on 
the prize- 
acts. And 


the ſame courts have power to enforce their decrees. Therefore where the Lords Commiſſion 
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The Court were of opinion that they ought not to liſten to the 
application, for that it was deſtitute of every legal principle, 
That the Court refuſed to grant ſuch an information in The King 
v. Davberry (a). And that in this caſe even a rule to ſhew 
cauſe ought not to be granted, leſt it ſhould be hereafter drawn 


into precedent like the caſe in 1782. 
Rule refuſcd, 


(2) 2 K. 1196. but more fully reported in Bett, pl. 107. 


— —— ———< ..... — — —g0 


Lord Campen and Others gaht Home. In Error, 
ERKROR from the Common Pleas in prohibition. The de. 

claration (after reciting that all pleas of and concerning 
the conſtruction of the laws and ſtatutes of this realm, and 
the cognizance of ſuch pleas ought to be tried and diſcuſſed in 
the courts of common law, and not in any court proceeding 
by any law differing from the common law of this realm, 
and that the court of the commiſſioners of appeals proceeds by 
ſome law differing from the common law, and therefore has 
no power or authority to try or diſcuſs the validity, conſtruction, 
or expoſition, of any ſtatute, or to expound it otherwiſe than 
is allowed by the common law,) recited the Dutch prize aQ, 
21 Geo. 3. c. 15.; by which it is enacted, for the encourage- 
ment of the officers and ſeamen of his majeſty's ſhips of war, 
and the officers and ſeamen of all other Brit ſhips, having 
commiſſions and letters of marque, c. that the flag officers, 
ſeamen, and ſoldiers, on board the king's ſhips, ſhould have 
the ſole intereſt and property in all prizes which they ſhould 
take during the hoſtilities, after the ſame ſhould have been 
finally adjudged lawful prizes to his majeſty in any of the courts 
of admiralty, to be divided in ſuch proportions as the king by 
his proclamation of the 27th of December 17890 directed; and 
alſo recited that proclamation which aſcertained thoſe propor- 
tions. It then ſtated, that in January 1781 G. Johnſtone was 
appointed commander in chief of a ſquadron, (of which the ſhip 
of the defendant in error was one,) to be employed in an ex- 
pedition againſt the Cape of Good Hape, and major-general 


. 1Meadows was appointed commander in chief of the land 


ers 


had iſſued a monition after ſentence to a navy-agent, employed by perſons ſuppoſed to be — 
to the prize, requiring him to bring the produce of it into court to be diſtributed among the per- 


ſons declared to be entitled by their ſentence, this Court refuſed to grant a prohibition, 


forcc3 
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forces on the ſame expedition; that ſecret inſtructions were at 
the ſame time given by the king to thoſe commanders, to pre- 
vent any conteſt concerning the diſtribution of any prizes to 
be taken at the attack of the Cape by the joint operation of the 
army and navy, that ſuch prizes ſhould be divided between the 
land and fea forces, into two ſhares, to be afterwards ſub- 
divided in certain proportions. That the fleet, having on 
board the land-forces under general Meadows, deſtined to land 
and attack the Cape of Good Hope, under the command of general 


Meadows, ſailed from England in March 1781, and in the 


July following arrived within a certain diſtance of the Cape, 
but made no attack whatever on the Cape; that on the 21ſt of 
Fuly the fleet, having the land-forces on board, in an open and 
unfortified. bay, called the Saldabna Bay, on the coaſt of Africa, 
at a great diſtance from the Cape, attacked and ſeized as prize a 
certain ſhip, called the Hoog ſkarpell, with divers goods on board, 
belonging to the ſubjeCts of the States General of the United 
Provinces. That in Zune 1782 a ſuit was inſtituted in the Ad- 
miralty Court, praying that the ſhip and cargo might be con- 
demned as lawful prize to the king, as being taken by G. Fohn- 
fone the commander in chief of the ſquadron. That in September 
1782 they were condemned as lawſul prize generally, reſerving 
the queſtion who were the captors; and that in May 1785 that 
Court pronounced for the intereft of the army, agreeably to the ſpirit 
of his majeſty's inftrufions, and decreed the prize in queſtion to 
be diſtributed according to the directions of thoſe inſtruQtions. 
That G. Johnſtone and the officers and ſeamen of the ſquadron, 
conceiving themſelves to be thereby aggrieved, appealed from 
that decree to the Commiſſioners for hearing and determining 
appeals in matters of prize, who in June 1786 reverſed the 
decree, and pronounced the ſhip and cargo to have been taken by the 
conjoint operation of his majeſty*s fhips employed on an expedition again} 
the Cape of Cod Hope, under the command of G. Johnſtone, and of 
the army under the command of M. Meadozes on the ſame expedition, 
and condemned the ſbip and cargo as lawful prize to the king. 
That E. Taylær (ſince deceaſed,) and F. Paſley were duly appeinted 
agents by the officers and crews of the ſeveral ſhips of the ſqua- 
dron, who ſoon aſter the decree in September 1782 ſold the ſhip 
and cargo, and diſtributed part of the produce among the 
olkcers and crews of the ſquadron z and that the reſidue is now 
in Poſtey's hands, and ought to be diftributed by him to the 
captors, in payment of their ſeveral ſhares, in purſuance of the 

ſaid 
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ſaid ſtatute and proclamation. That the defendant in errgy 
ſued Paſley for the reſidue of his ſhare in this court, in E. 
28 Geo. 3.; and that that plea is ſtill depending. The declara. 
tion then ſtated, that the commiſſioners of appeals in matters of 
prize have not by the law of this realm any power or authority 
to take out of the hands and poſſeſhon of any agent, ſo conſti« 
tuted, the money ariſing from the ſale of any veſſel, or goods, 
taken from the ſubjects of the States General of the United 
Provinces, which have been finally adjudged lawful prize to the 
king in any of his courts of admiralty, or to compel him to bring 


in the ſame; yet that the commiſſioners of appeals in May 1788 


admoniſhed Paſley perſonally to bring in an account of the ſales 
of the ſhip and cargo, together with the proceeds of ſuch part 
thereof as might be in his hands, power, or poſſeſſion ; and iſſued 
proceſs againſt him for that purpoſe. 

The plaintiffs in error pleaded in the uſual form, that they 
did not ifſue proceſs againſt the agent, &'c. ; but, for having a 
writ of conſultation, they demurred generally to the declaration, 

The Court of Common Pleas (a), after hearing ſeveral argu- 
ments, gave judgment for the plaintiff in prohibition; to reverſe 
which the defendants in prohibition ſued out a writ of error, 
returnable here. 

This caſe was argued in Trinity Term laſt by Le Blanc Seijt. 
againſt the prohibition, and Adair Serjt. contra ; and now by 
Rake Serjt. againſt the prohibition, and Lawrence Serjt. in ſu 
port of it. | 

The arguments againſt the prohibition were reducible to theſe 
three heads: 1ſt, That the courts of common law could take no 
cognizance of queſtions of prize, or its incidents. 2d, T hat ai 
all events the mere iſſuing of the monition by the Court of Ap- 
peals was no ground for a prohibition. 3d, 'That that court 
had put a right conſtruction on the prize- act of the 21 C. 3. 
c. 15. 1ſt, It muſt be admitted, that all queſtions of prize, 
and its incidents, are under the excluſive juriſdiction of the 
prize-courts. The only grounds for granting prohibitions to 
inferior courts, recognized at this day, are, either where thoſe 
courts exceed their juriſdiction, or determine contrary to the 
rules of the common law, on a matter incidentally falling under 
their cognizance, which is alſo within the juriſdiction of the 
courts of common law. But in all other caſes, the judgment, 
if erroneous, is the ſubject of appeal, but not of prohibition. 


(a) Vide H. B.. Rep. C. B. 476. 
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The queſtion therefore will be, whether, after the condemna- 
tion, and the final adjudication to whom the prize belonged by 
the commiſſioners of appeals, that Court immediately ceaſed to 
have cognizance of the diſtribution of the prize condemned by 
them, and whether the courts of common law were immediately 
inveſted with excluſive juriſdiction over the rights of the parties 

a ſubje& where they had-not even a concurrent juriſdiction 
before. The right of the common law courts to interfere in this 
caſe is put upon the act of the 21 Geo. 3. c. 15. which veſts (as 
it is ſaid) the legal right to the prize after condemnation in the 
navy; and it has been contended, that by their general ſuperin- 
tending juriſdiction they have a right to conſtrue all acts of 
parliament, and confine inferior juriſdictions to ſuch conſtrue- 
tion as they think right. But, in order to maintain that propo- 
ſition in the extent now inſiſted on, the defendant in error muſt 
ſhew that ſince the prize- acts were paſſed, the courts of common 
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law acquired a juriſdiction over all queſtions of prize within 


the ſcope of thoſe acts, although no mention is made in any of 
them of any ſuch new juriſdiction being intended to be given. 
But indeed the contrary has been long ſettled ; and it has been 
held by caſes ſubſequent to ſome of thoſe acts, not only that 
the prize-courts have excluſive juriſdiction over the queſtions of 
prize or no prize, and who are the captors, but alſo over the 
diſtribution of the prize, which is neceſſarily incident to the 
ſentence of condemnation. And in no inſtance can any adverſe 
action be maintained at law for the proceeds of prize until the 
demand has been liquidated by the ſentence of the proper court 


of juriſdiction. All theſe poſitions are fully elucidated in va-- - 


nous caſes; in Lindo v. Lord Rodney (a), Le Caux v. Eden (b); 
Smart v. Wolfe (c), The King v. Broom (d), Brown v. Franklin(e), 
Turner v. Neele (F), and Thompſon v. Smith (g). It might as 
well be contended that, where the Admiralty decide that a ſhip 
taken is no prize, they can take no further cognizance of the 
queſtion, but the party aggrieved by the capture muſt have re- 
courle to the courts of common law for redreſs : but yet it has 
bully ſettled, that in ſuch caſe the Admiralty may proceed to give 
effeQt to their ſentence, by entertaining a new libel againſt the 
captors to compel them to account to the captured, And it 
was held in Le Caux v. Eden that an action for falſe impriſon- 


(a) Dcug!. laſt edit 613. 2. 1. (6) Dougl. 594. (e) Ante, 3 wel. 323. 


4 Carth. 308. and 12 Md. 134. (e) Carth. 474» 
(f) 1Lev. 243. and 1 Sid. 367. C) 1 Sids 329» 
Vol. IV. Cc 
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ment would not lie at common law where the impriſonment was 

merely in conſequence of taking a ſhip as prize, though the {lip 

had been acquitted. It ſhould alſo be remembered that there is 

no inſtance of a prohibition to a court of prize; and it may be 

highly impolitic to make a precedent for it. 2dly, At all events, 

the mere iſſuing of the monition is no ground for a prohibition, 

It is not neceſſary to contend, for the prefent, that no prohibition 
ought to be granted, if the party making the application had 

ſhewn any reaſon to the Court below why the monition ſhould 

not be enforced, and his plea had been improperly over-ruled : 
But his objection goes to the monition itſelf, which decides 
nothing, and is only the uſual proceſs of the Court, iffuing in 
the ordinary courſe of proceedings, It is admitted that the 
ſentence itſelf is proper, and cannot now be reverſed. If fo, 
it follows that the Court of Appeals muſt have a right to enforce 
their own ſentence, unleſs it appear that that Court originally 
had no juriſdiction over the ſubject- matter. That they had ori- 
ginal juriſdiction appears on the face of the proceedings; and 
the courts of common law cannot take upon them to prohibit 
the execution of a legal ſentence pronounced by a court of com- 
petent juriſdiction. Smart v. Noelſe. In anſwer to the monition 
calling on the navy agent to bring the proceeds of the prize into 
court, he might and ought to have appeared before the com- 
miſſioners of appeals, and there have inſiſted on the right veſted 
in thoſe by whom he was appointed, and that it was not com- 
petent to that Court to put a conſtruction on the act of parlia- 
ment by which that right was veſted. If ſuch a plea were ad- 
mitted, the neceſſity for a prohibitton would be done away: 
and till it was rejected, or at leaſt till ſome other ſtep had been 
taken in the Court of Appeals to compel reſtitution of the money, 
the party is too early in his application for this writ. 'There- 
fore the gravamen ſtated in the declaration, that the Court of 
Appeals have put a wrong conſtruction on the act, is not true: 
for it does not appear that they have yet put any conſtruction on 
it. But, 3dly, If it were competent to a court of common law 
to entertain juriſdiction of this queſtion, yet the ſentence and pro- 
ecedings of the Court of Appeals ought to be enforced, inafmuch 
as this capture is not within the prize- act of the 21 Geo. 3. c. 15. 
It will be neceſſary to take a ſhort review of the law as it ſtood 
with reſpect to the right of prize before the ſtatutes, and what 
alteration was made by thoſe acts. Whatever is taken by any 
of the king's ſubjects from an enemy in the courſe of naval ope- 
9 rations, 
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rations, is prize, and appertains to the king either jure coronæ, 
or as a droit of Admiralty, according to the circumſtances. If 
taken by a private ſhip, without any commiſſion from the king, 
the prize belongs to him as a droit of Admiralty, Tf ſuch ſhip 
had a commiſſion, only one-tenth of the prize belongs to the 
king as a droit of Admiralty, and the reſt is the property of the 
owner of the privateer. But-where the capture is made by the 
king's ſhips or forces, the property is veſted in the king jure co- 
rone; and in ſuch caſes it is adjudged by the Admiralty lawful 
prize to the king. But that adjudication by no means imports 
the capture to have been made by the king's ſips excluſively z 
for if it were made by his forces the adjudication would be the 
ſame. Now there are three ſorts of joint captures ; one by the 
king's ſhip and a privateer, with letters of marque, the diſtri= 
bution whereof is made according to the number of perſons on 
board the ſeveral ſhips; the king's ſhare being adjudged to him 
in jure corone, The ſecond inſtance is of a capture by the 
king's ſhip and a non-commiſſioned privateer; there the king is 
entitled to the whole, the privateer's part thereof as a droit of 
Admiralty, and the other in jure corone, according to the ſame 
mode of diſtribution. The third, is the inſtance in queſtion, 
of a capture by the king's army and navy conjointly; and there 
the whole veſts in him jure corone, Then the prize- acts, which 
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were deſigned more particularly for the encouragement of the 


navy, gave the king's ſhare to the navy, in all prizes taken ſolely 
by a nayal force, But they do not extend to the caſe of a joint 
capture by the army and navy; the only joint capture provided 
for by the Dutch prize- act is that by a king's ſhip and privateer, 
where the privateer takes jointly with the king's ſhip : but even 
in ſuch a caſe the whole is adjudged lawful prize to the king. 
That a joint capture by the army and navy is not within this 
act will appear as well from the title of the act (a), which is 
« for the encouragement of ſeamen,” as from the preamble 
which is to the ſame effect, and the enacting part which is ex- 
preſsly confined to captures by a naval force, namely, by © flag- 
. © officers, commanders, and other officers, ſeamen, marines, 
« and ſoldiers en bard every ſhip,” &c. Now this ſtatute being 
a. grant of the king's intereſt ought not to be extended further 
than the literal import of the words, eſpecially if a more 
extenſive conſtruction would militate againſt ſound policy. It 
is true the word ſoldiers is uſed both in the ſtatute aud the pro- 
(a) The Dutch Prize. AR, 
Ce 2 clamation; 


388 CASES A MICHAELMAS TERM 


1791. clamation; but it is coupled with the words on board, &c, and 
—— — mult be conſtrued by the other deſcription of perſons named in 
NEE Mandy conjunction with them to mean ſoldiers acting as marines, and 


DEN 
agairft not as a ſeparate body of men under a diſtinct command. This 


8 Error. is the conſtruction of the prize- acts, both by the navy and army, 
and alſo by the king and privy council; becauſe, in general, 
when a fleet and army have been ſent out to act in concert 
upon the ſame expedition, ſecret inſtructions have been given by 
the king in council, by which he relinquiſhes his ſhare in the 
prizes to both; and when no ſuch inſtructions are given, the 
army and navy enter into an agreement as to the ſeveral pro- 
portions which each ſhall take. The ſame has been always 
underſtood to be the law in Męſeminſter-Hall in every caſe upon 
this ſubject, where ſuch queſtions incidentally, aroſe. And in 
Le Cras v. Hughes (a) it was held, that the party had an inſurable 
intereſt grounded on an expectation of the king's bounty. The 
queſtion then is reduced to this, does this appear to be a capture 
by the conjoint operations of the army and navy, as ſuch, or is it 
to be conſined to a capture by the ſquadron having on board the 
land forces, according to the averment in the declaration ? The 
ſentence of the commiſſtoners of appeals muſt be taken to be con- 
cluſive on that point; and they have expreſsly adjudged that the 
capture was made by the conjoint operations of the army and navy. 
This adjudication, it is ſaid, is not inconſiſtent with the aver- 
ment in the declaration; for both may be ſatisfied by ingrafting 
the fact averred on the ſentence, namely, that the army were on 
board the ſhips at the time. But the whole of the proceedings 
rebut ſuch an idea, if it be meant to be inferred from thence that 
the army did not co-operate as a diſtinct body, but only according 

to the words of the act of parliament as folders on board, The 
ſecret inſtructions given by the king relate merely to the con- 
joint operations of the army and navy as diſtinct bodies; and if 
the king had the power of diſtributing the prize conjointly at 
the Cape, notwithſtanding the act, he has the ſame power of 
making the like diſtribution in the caſe of a conjoint capture 
at any other place. The whole diſpute in tlie courts below has 
turned on this very point, whether the army were to be con- 
ſidered as acting at the time as a diſtiuct force, or merely in 
the character of ſoldiers on board; ſentence having been ultimately 
given for their right, it is clear that that muſt be intended of 
the right claimed by them, namely, of a ſhare of the prize duc 


(a) Z. 22 Gee. 3. Parl. Izſur. 307» 
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to them in a diſtin capacity from the navy. The ſentence 
itſelf ſpeaks of them as under a diſtin command from the fleet, 
which could not be, if they were merely acting in the nature of 
marines on board. That averment then in the declaration of 
their being on beard at the time of the capture, within the mean- 
ing of the act, is altogether repugnant to the ſentence of the 
Court of Appeals, and is therefore utterly void, and a good ground 
of demurrer. But even if it were admitted that by the prize- 
act ſomething were veſted in the navy, ſtill as the 2vþo/e was not 
veſted in them, the monition was properly iſſued to compel the 
agent to bring the proceeds in his poſſeſſion into court, that 
the remainder of the profits might be diſtributed to thoſe who 
are entitled, 


The counſel for the prohibition ſubmitted two propoſitions to 
the Court, 1ſt, That prohibitions have at all times been granted 
where inferior courts have put a different conſtruction upon an act 
of parliament from that which the courts of common law would 
have put, although ſuch act were paſſed relative to a ſubject- 
matter of which ſuch inferior courts had original juriſdiction» 
Harriſon v. Burwell (a), Wheeler's caſe (b), Slawney's caſe (c), 
2 Rull. Abr. 303. pl. 27, 28. 306. pl. 10. Sir W. Fuxon v. Lord 
Byron (d), Carter v. Crawley(e), Berkley v. Morrice (F), and Pierce 
v. Hopper (g). If it be urged, in anſwer to this laſt caſe, that the 
prohibition went. becauſe the defendant below was not within 
the juriſdiction of the Admiralty, the ſame anſwer will apply 
to every caſe where prohibitions have been granted to inferior 
courts, becauſe they have put a wrong conftruftion on an act 
of parliament, in order to extend their juriſdiction, as it is con- 
tended that they have done here, The principle of all theſe 
authorities was again recognized by Lord Mansfield in Howe v. 
Naoppier (S), where he ſaid that a prohibition is ex debito juftitie, 
if the Court of Admiralty proceed contrary to act cf parliament. 
Upon the like principle have prohibitions been granted where 
the inferior courts have determined contrary to the rules of 
the common law. 1 Rel. Rep. 12, 2 Rell. Abr. 301. pl. 11. 
30). fl. 13. Baſtard v. Stukley (i), and Shotter v. Friend (i). If 


(a) Laugh. 206. (/) Hard. 502. 
(5) Godb. 218. (z) 1 Stra. 249. 
(e) Hes. $3. (b) 4 He. 1550, 
(d) 2 Lew. 64. (i) 2 Lev. 209. 
(e) Su T, Ray. 497» (4) Carth. 14% 
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1791. it were any anſwer to this prohibition to ſay that, the ſubjed- 
—— matter being within the juriſdiction of the prize-court, the error 
_— in their judgment, if any, can only be rectified on appeal, the 

2 ſame anſwer might have been given in moſt of the inſtances cited, 

in Lier. and yet it never occurred, The authorities which have been 

cited on the other ſide do not contradict the poſition now con- 
tended for, that this Court have a right to examine whether the 
conſtruction put upon the ſtat. 21 Geo. 3. c. 15. by the Court be- 
low be right or not. For it is not neceſſary to deny that, where 
the inſerior courts have cognizance of the principal queſtion, they 
have not alſo cognizance of all incidental matters neceſſarily 
ariſing therefrom : but all that is contended for is, that if in 
deciding ſuch incidental matters they determine differently from 
the common law courts, that is a ground of prohibition. Neither 
is it diſputed that they have authority to enforce that which 
they may decide, or that the mere iſſuing of a monition is of it- 
ſelf a ground of prohibition, unleſs it appear (as in the preſent 
caſe) that the command included therein is directly repugnant 
to the true conſtruction of an act of parliament. With reſpe& 
to what is ſaid of there being no inſtance of a prohibition to 3 
prize-court, that could have no weight, even if the fact were ſo; 
but in fact there is an inſtance in 2 Leen. 182. And in Lindo v. 
Rodney a prohibition was denied, not becauſe it would not go in 
any caſe to a prize-court, but becauſe that was not a proper caſe 
for it. 2dly, The Court of Appeals have miſconſtrued the ſta- 
tute, and done an act not warranted by it. It is not the ſentence 
itſelf which is complained of, becauſe the terms of it are ſuch as 
exactly accord with the true conſtruction of the act of parlia- 
ment, and by which the property in the prize is expreſsly veſted 
ia the navy: but the miſtake lies in the concluſion which the 
Court below have drawn from ſuch ſentence z and which ſup- 
poſes the property to be veſted in the crown inſtead of the navy; 
and this they have attempted to enforce hy iſſuing the monition 
in queſtion. After the prize-court had adjudged the property 
to be lawfid prize to the king, and that the claimants were the 
captors, the act veſted the property abſolutely in them: whereas 
the effe of the monition is to veſt the property in the king, as 
contradiſtinguiſned from the captors, It is immaterial in what 
right the crown was originally entitled to prize, becauſe in what- 
ever way it was acquired, the crown has parted with it all in 


fayor of the captors, by virtue of the act of the 21 Ges. 3. c. 3 
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and the proclamation. All then that remains to be ſhewn is, that 
the perſons adjudged to be the captors fall within the deſcription 
of the act. The ſentence of the Court of Appeals declares the 
prize-ſhip to have been taken © by the conjoint operation of his 
« majeſty's ſhips and veſſels, employed on an expedition againſt 
« the Cape of Good Hope, under the command of the ſaid George 
« Johnſtone, and of the army under the command of the ſaid 
« V. Meadows on the ſame expedition.” The words of the 
ſtatute are, * that the flag officers, commanders, and other officers, 
« ſeamen, marines, and foldiers, on board every ſhip and veſſel 
« of war in his majeſty's pay, ſhould have the ſole intereſt and 
« property of and in all and every ſhip, veſſel, goods, and mer- 
« chandizes, which they had taken,” &c. So long, therefore, as 
the troops remained on board before their arrival at the Cape, 
they fell exactly within the deſcription of the act, as ſoldiers on 
beard. And that ſuch was the caſe here is evident upon the face 
of the whole proceedings, independently of the expreſs aver- 
ment of that fact in the declaration. For the capture was made 
at ſea before they came to the Cape; and it is not to be col- 
lected, nor can it be intended, that the troops were landed at 
the time. The ſecret inſtructions merely relate to the caſe of an 
attack upon the Cape; where the operations of the two bodies 
would be adapted, each in its own ſphere, to the particular 
emergency. Till their arrival there the troops were merely 
paſſengers on board, and only entitled to ſhare accordingly ; 
and the circumſtance of there being no proviſion made for any 
other joint capture ſhews the ſenſe of the king and council 
that in the caſe of any previous capture, while the troops were 
on board, the property would veſt under the prize- act and the 
general proclamation. The caſe of Wemys v. Linzee (a) is (ſtrong 
in point, There the plaintiff, a captain of marines, and his 
troops, on board a man of war when a prize was taken, 
not belonging to the ſhip's complement, were only entitled 
to ſhare as paſſengers. The ſame rule was laid down in the 
caſe of Captain Huffon, who, with his troops under his com- 
mand, deſtined for the reduction of Lowi/bourgh, was on board 
a man of war at the time of the capture of the ſhip La Charmante 
at Louiſbourgh in 1745. Thoſe caſes are exactly analogous to the 
ſituation of the army under the command of General Meadows in 
the preſent inſtance, who are expreſsly averred in the declaration 
to have been en board at the time of the capture, But it is ſaid 


(a) Deugl. new edit. 324. 5 
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that ſuch averment, being contrary to the ſentence, is bad on 


—— demurrer, which only admits that to be true which is well 
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in Error. 


pleaded, That argument might have ſome weight if the aver. 
ment were neceſſarily contradictory to the ſentence : but that is 
not ſo; for nen con/tat by the ſentence that the army were not 
on board; and the nature of the tranſaction ſhews plainly that 
they muſt have been there. Nor is that idea at all contradicted 
by the adjudication that the army were under the command of 
General Meadotos at the time; for that would be the caſe though 
they were ſtill on board. Such of them as had been guilty of a 
breach of military duty would ſtill have been amenable to a 
court-martial of army officers. Now if the ſentence can by 
any reaſonable conſtruftion be made conſiſtent with the ayer. 
ment, the Court are bound to admit of ſuch conſtruction; more 
eſpecially when a contrary one would make the ſentence direct 
repugnant to the ſtatute in effect, although verbally accordant 
with it. Beſides, if the other ſide had diſputed the fact of 
the land forces being on board, they ought to have taken iſſue 
on it. On the whole this was a ſole capture by the navy within 
the meaning of the act of parliament, though made while the 
troops were on board; and therefore ſo far it may be ſaid to 
be made conjointly with them, as to entitle them to ſhare in 
the ſame manner as the troops did in the caſes of Wemys v. Linzee 
and Captain Huſton. If this be the true conſtruction of the act, 


and the ſentence of the Court of Appeals fall exactly within it, 


it is plain that that Court can have no ground for iſſuing 
this monition directly in oppoſition to the act, which has de- 
clared that the prize ſhould be placed in the hands of an agent 
appointed by the navy for their benefit; and the Court below 
have no authority to diſpoſſeſs the agent ſo appointed, without 
a complaint at leaſt from tlie perſons by whom he was appointed. 
Nor can the act be carried into execution by any other than ſuch 
an agent, who is thereby ſpecially entruſted with the perform- 
ance of certain duties, ſuch as providing for Greenwich Hoſpital, 
&c, The iſſuing of ſuch a monition is alſo greatly detrimental 
to the intereſts of the parties concerned, who might maintain an 
action at common law againſt their own agent for liquidated 
ſhares of prize, but not againſt the officer of the court, who is 
bound to obey its orders. Neither is any other than the perſon 
appointed to be agent under the act bound by the penalties 
thereof. If any other than the parliamentary agent appointed 
by the captors had got the proceeds into his hands, the Court 
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below might have iſſued ſuch a monition ; becauſe that would 
not have been contrary to the ſtatute law of the realm. 

In reply it was ſaid, that the caſe in Leonard was merely the 
caſe of a common law agreement made on land, over which the 
common law courts had juriſdiction; but this is a queſtion 
touching the right of prize, which is under the excluſive juriſ- 
dition of the prize-courts. Now if the ſentence mult be taken 
to be concluſive, and there be no objeCtion to it, it follows 
that the prize-court muſt have a right to execute it; and they 
beſt know the meaning of their own ſentence. 'The whole of 
the defendant's argument proceeds on the idea that this was a 
capture by the navy only, which is directly contrary to the ſact 
adjudged in the ſentence, The caſes where prohibitions have 
gone to inferior courts for miſconſtruing acts of parliament have 
been where ſuch acts tended to narrow their juriſdiction, and 
the conſtructions put upon them were for the purpoſe of en- 
| jJarging it. Thoſe prohibitions, if they can be ſupported at all, 
went on the ground of a defect of juriſdiction in the courts 
below: but here no ſuch defect has been ſhewn ; for the prize- 
courts have ſtill excluſive juriſdiction over the queſtion of prize 
and all its incidents. And the prize- acts are rather to aſſiſt, than 
narrow, the juriſdiction of the prize-courts, It is ſaid that ac- 
tions at common law have been maintained againſt agents for 
the amount of prize; and the caſe of Wemys v. Linzee is cited 
as an inſtance : but it muſt be remembered that that caſe was by 
conſent ; and Lord Mansfie/d ſaid, that without ſuch conſent 
there would have been great difficulty in trying it. And cer- 


tainly no ſuch action can be maintained before the ſum is liqui-' 


dated, which may be becauſe the courts of common law would 

not ſuffer an agent to ſet up any other authority againſt his 

maſters, from whom he received the money. With reſpect 
do the ſeveral duties impoſed by the act on the agent, they may 
equally be ſulfilled by andther agent appointed by the Court ; and 
this Court will not preſume that ſuch agent will neglect or be- 
tray his duty. 

Lord Kenyon, Ch. J.— With many of the topics diſcuſſed in 
the Court of Common Pleas, and which were relied on in the 
judgment of that Court, I fully concur; but I do not think 
that they lead to the concluſion which was drawn from them, 
namely, that a prohibition ought to go in this caſe. The de- 
termination of this caſe does not neceſſarily involve in it thoſe 
queſtions which were ſo mach preſſed, in what cſes in general 
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a prohibition ſhould be granted to inferior courts when they are 
acting in oppoſition to an act of parliament, or when they pro. 


Lord Cu. ceed in a different manner from the temporal courts. For the 


vr N 
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Hout, 


in Error. 


queſtion here turns on the propriety of the Court of Appeals 
granting the monition, ſuppoſing that all the prior proceedings 
in the court below were right. And in conſidering that 
point we may take it for granted, what indeed has been 
and muſt be admitted in the argument, that the prize-courts 
are the ſole judges of the queſtion of prize, as alſo of the queſ. 
tion who are the captors, The latter queſtion has very fre. 
quently occurred in thoſe courts in caſes where it has been 
doubtful! whether ſhips not actually in ſight, or even within 
the hearing of the guns, ſhould be conſidered as preſent at a 
capture ſo as to entitle the commanders to ſhare in the prize; in 
determining which thoſe courts have always been influenced by 
this conſideration, whether ſuch ſhips were rendering any aſl, 
ance, or even ready to do ſo, to thoſe by which rhe capture 
was made, I merely mention this to ſhew that thoſe courts 
have the fole and excluſive juriſdiction over the queſtion, who 
are the captors. 

By the 21 Gez. 3. c. 15, which was paſſed on the breaking 
out of hoſtilities with Ho//and, it was enacted, that the flag - 
officers, c. ſhould have the ſole intereſt and property of and 
in all and every ſhip, veſſel, goods, and merchandiſes, taken by 
them during the hoſtilities, after the ſame ſhould have been 
finally adjudged lawful prize to his majeſty, in any of his ma- 
jeſty's courts of Admuralty, to be divided in ſuch proportions az 
his majeſty ſhould by proclamation direct. 'Then, in order to 
aſcertain whether the ſhip taken in Saldahna Bay were or were 
not lawful prize, and who were the captors, proceedings were 
inſlituted in the Admiralty Court, where a deciſion was made, 
which not being ſatisfactory to the parties, an appeal was lodged 
againſt it to the Lords Commiſſioners of Appeals; and that Coun 
decreed that the ſhip © was taken by the conjoint operation of 
&« his mazeſty's ſhips and veſſels, employed on an expedition againſt 
« the Cape of Good Hope, under the command of G. Jobaſlone, and 
« of the army under the command of V. Meadows, on the ſame 
« expedition; and they condemned the ſhip, together with the 
t unclaimed part of the cargo, as lawful prize to the king.” Now 
it is admitted that that ſentence can by no means be revoked, 
for the litigating parties have gone to the utmoſt extent of the 


law, and thoſe, who by the conſtitution of the country my 
decide 
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decide as the dernier reſort in caſes of this kind, have decided 
on the queſtion of prize, and alſo who were the captors of. that 


prize. If that be ſo, the manner in which this prize is to be Lord Cau- 


divided among thoſe, who are thus declared to be the captors, 
muſt be determined by that Court. 'The ſentence itſelf is not 
objected to; the prohibition does not impute to the Court of 
Appeals the having tranſgreſſed the limits of their duty in 
forming it. It ſtands therefore ex conceſſis that that ſentence is 
that from which all the rights of the parties are to reſult; and 
the ſingle objeCtion is that that Court, having ſo decided, have 
granted a monition to the perſon in poſſeſſion of the proceeds of 
the prize to bring them into court to anſwer the ſeveral claims 
that may be made. And the objection is that this monition is 
wrong, becauſe the proceeds of the prize are in the hands of the 
agent appointed by the officers of the fleet: if thoſe officers 
were the only perſons entitled to the prize, the objection would 
have had conſiderable force. But it appears from the ſentence 
of the Court of Appeals, that, in the opinion of thoſe who made 
that cecree, other perſons were intereſted beſides thoſe by whom 
the agent was appointed; and that there were ſome rights in the 


king, not diſpoſed of by the act of parliament. If fo, why 


ſhould not this property be taken out of the poſſeſſion of the 
agent, and put under the control of thoſe who will take care of 
the intereſt of all the parties concerned. And I cannot bring 
myſelf to doubt but that the monition to bring the proceeds into 
court was properly iſſued. For theſe reaſons, I am of opinion, 
that tie judgment of the Court of Common Pleas ought to be 
reverſed, 

Asuuuksr, J.— Though this is a caſe of great importance, I 
do not think it a queſtion of much difficulty as to the principal 
point, It is admitted that the Courts of Admiralty have exclu- 
live juriſdiction over all queſtions of prize; and if ſo, they muſt 


have the ſame juriſdiction over all matters that ariſe incident. ' 


ally either in conſtruing acts of parliament or proclamations, 
in order to form their opinion on the principal queſtion. It 
has been objected in this caſe, that they have tranſgreſſed the 
limits of their duty in putting a wrong conſtruction on the 
prize · act: but they have not put any conſtruction on that act 
further than ſaying that this caſe, under all its circumſtances, 
does not come within it. And I concur with them in that 
opinion, The prize- act was only meant to attach on captures 
by ſhips; and the Legiſlature accordingly adapted all the provi- 
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1791. fions of it to captures of that deſcription, without extending u 
them to a joint capture both by the army and navy. Therefore i t 

Lord can ſeems to me that this is caſus omiſſivs, and does not fall within the n 
gun, purview of the prize-act. Now whether this were a capture by Js 
Ade, the navy onl t capture by th d th 
Oar "4 4 y only, or a joint capture by the army and navy, was a 
queſtion of fact, of which the Courts below were the proper ur 

judges. And here the Court of Appeals pronounced this to be a 

a joint capture by the navy and army, qua army. And indeed Pp! 

if it were otherwiſe, the general and other ſuperior officers of b 

the army could only ſhare as common failbrs, which canndt th 


'W + > 


be taken by implication to have been the intent of the Legiſlature 
in ſuch a caſe as the preſent, Belides, by the prize-aCt the king a 
has a right to diſtribute the prizes taken in ſuch proportions ag 


he ſhall declare by his proclamation : and he declared in his ſe. A 
cret inſtructions, which were iſſued when this expedition wag _ 
planned, and which I think have the eſfeCt of a proclamation, th 
that in the caſe of a joint capture by the army and navy that the H 
prizes taken by them ſhould be diſtributed in a different manner fo 
from that inſiſted on by the navy. 110 
Then, admitting the ſentence of the Court of Appeals to be A 
concluſive, the only remaining queſtion is, Whether they have cu 
erred in iſſuing the monition to compel the agent to bring the i - 
all 


proceeds into court, Now it ſeems to me, that, ſo far from 
their having exceeded their juriſdiction in taking this ſtep, it was 
a neceſſary conſequence of their ſentence ; for, if it were a joint 
capture, the army were equally entitled to appoint an agent, 
As the navy are not entitled to the whole, it cannot be contended al. 
that their agent ought to be entruſted with all the procceds of 
the prize. But the Prize - Court are truſtees both for the army 


and navy; and it is fit, for the intereſt of all parties, that the can 
proceeds ſhould be brought into that court till the ſeveral claims Fefe 
are adjuſted, It has been argued, and very properly too, that Bu 
the allegation in the declaration in prohibition, that this was a at t 
capture by the navy only, is not to be admitted, becauſe it isa | tlic 
direct negative of the ſentence, which, I am of opinion, is con- the 
cluſive: and therefore the parties have done right in demurring Hil 
to the declaration, UK 

3 


BrLLER, J.—If it were competent to us to decide on the * 
ſecond queſtion, Whether or not the Court of Appeals had mi- the 
conſtrued the act of parliament, I ſhould deſire further time, 1 
order to look into the authorities, particularly thoſe of Lindo v. 


Redney, and Wemys v. Linzee, before I delivered my opinion 
upon 


J 
| 


in a prize cauſe. And in ſuch queſtions the only point for our 
conſideration is whether the Court, to which the prohibition is 
prayed, has a juriſdiction over the ſubject. Whatever may 
have paſſed in the ſeveral caſes on this ſubject in the laſt century, 
the grounds for granting and refuſing prohibitions are now 
clearly and accurately defined. If the Court below have juriſ- 
diction over the ſubject, though they miſtake in their judgment, 
it is no ground for a prohibition, but is only matter of appeal. 
Another rule equally clear is, that after ſentence the courts of 


common law never grant a prohibition to inferior courts, unleſs 


the want of their juriſdiction appear on the face of the libel. 
Hutchins v. Full, Cowp, 422. The caſes cited by the counſel 
for the defendants in error will not aſſiſt them at this time 
indeed moſt of them were cited, not on account of what the 
courts decided, but for what they ſaid they would do in parti- 
cular caſes; and in all of them, except one, the prohibition was 


| refuſed. One of them was 2 Roll. Abr. 306. pl. 10. where it is 
# (aid, that “ if a parſon leaſe to a pariſhioner the tithes of his 


« eſtate, and then ſue him for the tithes in kind, no prohibition 
« will be granted, although the parſon ſuppoſe that the con- 
« dition, upon which he leaſed, was broken; for the Court below 
© ſhall try this queſtion, having cognizance of the principal: but 
« if they adjudge otherwiſe than is warranted by the common law, 
«then a prohibition will be granted.” That dium certainly 
cannot now be ſupported. Another paſſage, nearly to the ſame 


effect, cited from the next page (a), is equally objectionable. 


But it appears from ſome of the caſes cited, that the Court, even 
at that time of day, were guided by this conſideration, whether 


the Court below had juriſdiction or not; and that ſeems to be 
the ſum of the caſe of Harriſon v. Dr. Burwell (b). And in 


Hill v. Good (e), Lord Ch. J. Vaughan ſtates that to be the land- 


mark in ſuch caſes. In that caſe a clauſe in the ſtat. 32 Hen. 8. 
438. was relied on, that no perſon ſhould marry within the 
$f {evitical degrees: them in caſes without the Levitical degrees, 
dhe Legiſlature expreſsly ouſted the Eccleſiaſtical Court. In giving 


(s) 2 Roll, Ab-. 207. fl. 13. (b) Vaugh. 206. (c) Ibid, 302, 
' the 
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upon it, not being, as at preſent adviſed, inclined to differ from 1791. 
that given in the Court of Common Pleas. But I think that it is 
not now competent to this Court to examine that queſtion, Tt aa 
is to be remembered that the queſtion now before us is, whe- = 1 
ther we ſhall prohibit the Court of Appeals from proceeding in gu... | 
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the judgment there Lord Ch. J. Vaughan put a caſe (a) applicable 


do the preſent : If by act of parliament anciently all marria 
Lord Cu. «© not prohibited by God's law, or canons of the church, had been 


DEN 
epuinſt 
Hour, 

in Exor. 


te declated lawful, the temporal courts had thereby no power to 
t prohibit the queſtioning of any marriage more than beſore, for 
te it had ſaid no more than what the law was, and did ſay, beſore 
ic ſuch act. For though ſuch act of parliament had been, yet it had 
« given no new juriſdiction or cogniſance in matrimonial matters 
* to the temporal courts, but had been only directory to the courts 
% which had the cogniſance; and if any judgment had been given 
* amiſs in them, it was to be rectiſied by appeal according to 
cc thoſe ſtatutes, or by commiſſions of delegacy.” So I reaſon on 
this act of parliament: the prize- act is directory only; the 
effect of it is to direct how the prize-courts ſhall diſtribute the 
prize when they have adjudged the thing taken to be prize, and 
was not intended to give a new juriſdiction to the common law 
courts. 'The caſe of Wheeler (6), cited at the bar, ſeems to haye 
been decided on the ground that the Eccleſiaſtical Court had no 
juriſdiction in that caſe. It is there ſtated that the Court ſaid, 
ce that the feaſt day of Sr. John the Baptiſt was a holyday by 2d 
« of parliament, and that it belonged to the judges of the iaw to 
« decide whether the ſame were broken by doing of ſuch wort 
« upon that day, or not.” Now the Court mult have reaſoned 
thus: the act of parliament (c) gave juriſdiction to the eccleſ- 
aſtical courts to puniſh perſons who were guilty of any offence 
committed againſt it, provided it were not done in harvelt time, 
or at other times of the year when neceſſity ſhould require; but 
in thoſe two excepted caſes the Eceleſiaſtical Courts have no junk 
diction; that was out of the excepted cafes, and therefore the 
Court of Common Pleas granted a prohibition, But if that caſe 
be underſtood as cſtabliſhing this point, that the Ecclefiaſtical 
Courts had no juriſdiction to conſtrue the act of parliament, it 
cannot be ſupported; for one of the ſections (d) of the act ex. 
preſsly gives them juriſdiction. Indeed it does not appear from 
the ſtate of the caſe in Godlolt that the Court adverted to 
the ſtatute. And the ground of that caſe muſt have been that 
it appeared on the face of the libel that the Eccleſiaſtical Court 
had no juriſdiction in that particular caſe. Another caſe wi 
cited from 2 Roll. Abr. 303. pl. 27. in ſupport of this prohibition, 
which cannot be ſupported ; for it is there ſtated that a prohi't 
tion was granted to the Court, for the purpoſe of trying the lau, 


(a) Fough. 304 (b) Godb. 28. (e) 5 Ed. 6. c. 3. (4%) Sed. E 
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to whom adminiſtration ſhould be granted, only becauſe that 
Court intended to revoke the adminiſtration to a brother of the 
half blood in preference of one of the whole blood : no prohi- 


bition can be granted for the purpoſe of trying the law, nor in 


caſes only where the courts below intend to do an act. And 
if they have juriſdiction, it is immaterial whether they give a 
wrong ſcntence, or only intend ſo to do, ſince in neither caſe 
will a prohibition be granted, It is much to the ſatisfaction of 
the judges of the preſent times that the principles, on which pro- 
hibitions are granted, are clearly ſettled. For on reading ſome 
of the caſes that were determined in the laſt century, we cannot 
but ſee that they happened at a time when it was the faſhion of 
the courts of Weſtminfter-Hall to run down the eccleſiaſtical 
courts 3 and Ld. Ch. J. Vaughan himfelf ſaid, “It does ſeem as 
« if this Court had, in ſome of the caſes, bordered on things that 
« were ſpiritual,” which ſhould not have been done. And in one 
of the old caſes, though it was admitted that the Eccleftaſtical 
Court had juriſdiction, a prohibition to the Court of Delegates was 
granted merely to ſupport the original ſentence below. Now if 
the Eccleſiaſtical Court had no juriſdiction, that ſentence ought 
not to have been permitted to ſtand ; and if they had, it is im- 
poſſible to contend that the Court of Delegates had not the ſame 
juriſdiction, The only cafe on this point within the laſt cen- 


tury is that of Pierce v. Hopper (a) : but that does not aſſiſt the 


preſent caſe; for there it was only held that the juriſdiction 
of the inferior courts may be confined as well to the perſons 
as to the ſubjef-matter of the ſuit. | 

Then it was ſaid in this caſe, that, though the parties who ſued 
this prohibition do not complain of the ſentence below, a prohibi- 
tion ought to be granted, becauſe the monition was improperly 
ſued, For the reaſons 1 have already given, I am clearly of opi- 
nion that we cannot examine whether that ſentence be right or 
wrong, And the Court of Common Pleas admitted that, if the 
ſentence below veſted a right in the king, the monition was conſiſt- 
ent with it, For towards the cloſe of the judgment in the Common 
Pleas, Lord Loughborough ſaid, © The conſtruction which has 
* been put upon the ſecond ſentence is that there was no veſted 
* right in this prize in the officers and crews of his majeſty's 
* ſhips, nor in the army; but that, upon the ground ſtated in 
te the ſentence, the whole was veſted in his majeity by his pre- 


-' Fogative, and was to be diſpoſed of to ſuch uſes as his majeſty 


(a) 1 Scr. 249. 
4 ſhould 
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te ſhould think fit.” This they take as the ground of the ſentence 
of the Court of Appeals; and then they add © with that conſtrue. 
ce tion of the ſentence the monition which had iſſued is perfeQly 
&« conſiſtent.” And indeed it would be ſtrange if the Court of 
Appeals could give a judgment, which they could not enforce, 
The ground therefore on which the Court of Common Plea 
proceeded was this, they thought that the Court of Appeals had 
miſconſtrued the act of parliament, on which they granted x 
prohibition. But I am of opinion'that a Court of common lay 
cannot now examine that queſtion, and therefore that the Judge 
ment given in the Common Pleas ſhould be reverſed, 

Grosx, J,—This prohibition was granted on an idea that the 
monition was iſſued contrary to a legal right veſted in the par. 
ties under the ſtat. 21 Geo. 3. c. 15. Now whatever determi. 
nation we ſhould make on the conſtruction of that ſtatute, if the 
queſtion were open to us, it appears clearly to have been the 
intention of the Legiſlature, that the Courts of Admiralty ſhould 
be the ſole judges of the queſtions of prize or no prize. Even 
if they had not had that excluſive juriſdiction before, I think 
the Legiſlature intended that they ſhould have it under this act 
of parliament, And therefore it is not competent to us now 
to look into the ſentence of che Court of Appeals but for the pu- 
poſe of underſtanding the meaning of that ſentence, Now if this 
be ſuch a decree as will authoriſe the Court below to iſſue the 
monition, there is no ground for a prohibition : but if it be ſuch 
as will not warrant that Court in iſſuing it, then a prohibition 
ought to be granted. And that brings the whole to this queſ- 
tion, What is that ſentence ? The plaintiff in prohibition con- 
tends that under this ſentence the navy are entitled to the whole 
proceeds of the prize, on the ground that all the intereſt in the 
prize was veſted in them by the act of parliament. But con. 
ſider the proceedings in this caſe; the prize-aCt gives to the navy 
the intereſt in the prizes taken by them during the hoſtilities with 
Holland, to be divided in ſuch proportions as the king by his 
proclamation ſhould direct. But the king and council thought 
that there might be a capture by the king's ſhips, which would 
not come within this clauſe in the act; for they gave to the 
officers who were ſent out on this expedition ſecret inſtructions 
to provide for the caſe of ſuch a capture. The navy firſt in- 
ſtituted a ſuit in the Admiralty Court, claiming the ſole in- 


tereſt in the prize under this act of parliament and the pro- 
clamation; 
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clamation z that Court decreed the ſhip to be lawful prize, but 
reſerved the queſtion who were the captors, on this ground that 


it might turn out that the army were entitled under the ſecret in- 
ſtructions; and afterwards it was decreed in favor of the army: 


to this an appeal was lodged in the Court of Appeals, where the 
ſole queſtion was, whether the capture were within the meaning 
of the prize- act, or within the caſe alluded to in the ſecret in- 
ſtructions of the king and council? and that Court determined 
that it was a joint capture by the navy and army, and adjudged 
it good and lawful prize to the king. This ſentence, therefore, 
is clearly in oppoſition to the right claimed by the navy; and the 
clear meaning of it is this, that the perſons claiming under the 
prize-· act had no right, that it was not a caſe provided for by 
the act, but that it fell within the ſecret inſtructions. Then 
the monition was properly iſſued, I am clearly of opinion, that 
whether the Court of Appeals were right or wrong in their de- 
cree, it is not competent to us to form any judgment upon the 
ſubject; becauſe the Legiſlature has placed full confidence in 
them: and it follows from hence that thoſe perſons, who pro- 
nounced the ſentence, are the beſt judges as to the mode in 
which it ſhall be carried into execution. I am, therefore, very 
well ſatisfied that no prohibition ought to be granted in this caſe, 
becauſe the Court of Appeals was not guilty of any exceſs of 
juriſdiction in iſſuing the monition, ſince all the perſons in- 
tereſted in the prize ouyht to have concurred in appointing the 
agents, 'To this it was anſwered in another Court, that it is 
ſtated that they were duly appointed: but that only means duly 
appointed by the navy, However, without giving any opinion 
upon that point, I am of opinion that it is not competent to us 
to examine the judgment of the Court of Appeals for any other 
purpoſe than that of conſtruing it: that ſentence appears to be 
a decided negative of the right inſiſted on under the prize- act 
by the plaintiff in prohibition ; and therefore the judgment 
given in the Common Pleas in favor of that right ought to be 
reverſed, 


Judgment reverſed. 
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Hoskixs againſt Lord BERKELEY. 


T* ESE were two iſſues, to try, firſt, whether there were 
any ſuch manor as the manor of Hinchcombe in the county 


of Glaucgſſer; the ſecond, whether the pariſh of Hinchcombe were 
ſituate within, and parcel of, a manor belonging to the plaintif, 


which now 1s, or at any time hath been, the manor of Hinc}. 
combe ; the affirmative of both which lay on the plaintiff. 

On the trial the plaintiff ſucceeded on the firſt, and the 
defendant on the ſecond, iſſue : and the defendant having ob. 
tained a rule to ſhew cauſe why the Maſter ſhould not be at 
liberty to tax him his coſts upon the ſecond iſſue; cauſe was 
now ſhewn by 

Word and Nulton, who relicd on Herbert v. Williamſon (a]; 
where it was held, that on the trial of a feigned iſſue coſts mult 
follow the verdict, and that the Court had no diſcretion upon the 
ſubject. 

Bowey and Lane argued in ſupport of the rule. 

The Court at firſt thought themſclves bound by the authority 
of the caſe of Tempeſt v. 1etcalf (b); but ſtrongly intimated an 
opinion that, as feigned iſſues were only granted with the leay. 
of the Court, it would be prudent in future when they permitted 
ſuch iſſues to be tried to compel the partics to conſent that the 
coſts ſhould be in che diſcretion of the Court. But it afterwards 
appearing in this caſe that theſe iNues had been tried without the 
conſent of the Court, they ordered all the proceedings to be 
ſtayed; adding, that ſuch a proceeding was a contempt of the 
Court. | 


(2) 177, $24, See alſo R. v. Phillips, 1 J. 261. (2) 3 Vi. 331. 


RoRK E ga¹Hjñv DAYRELL. 


HIS was an action upon the caſe brought by the plainiif 
againſt the defendant as ſheriff of the county of Pucks, for 

a falſe return of alla tone to à writ of fieri facias. On the trial 
the jury found a verdict for the plaintiff, ſubject to the opinicn 


of this Court on the following caſe: 
d on à bond debt, teſte'd after the delivery ot 
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In Hilary Term 1787 the plaintiff obtained judgment againſt 
Michael Clarke for 72771. and 639. coſts; on which judgment 
the plaintiff on the 5th January 1788 ſued out a writ of Feri 
facias, teite'd 28th November 1587, and returnable the 12th 
February 1788, directed to the defendant, being then ſheriff of 
the ſaid county. The plaintiff delivered rhe writ to the under- 
ſheriff on the 7th January 1788, which was indorſed to levy, 
Se.; on the next day, the th January, the ſheriff ſeized all the 
goods and chattels of Clarke in his bailiwick by virtue of that 
writ ; but before any of them were fold, namely, on the 11th 
of January 1788, a writ of extent, teſte'd that day, iſſued out of 
the Court of Exchequer, directed to the defendant as ſheriff, on 
2 bond to the crown under the ſeal of Clarke, dated the 5th of 
April 1782, for the ſum of 300“. payable at a day before the 
iſuing of the ſaid writ of Heri ſucias, and which then remained 
unpaid, On the 12th January 1788, notice was given to the 
defendant's officers, who were in poſſeſſion of Clarke's goods 
under the Feri facias, of the iſſuing of the writ of extent, and 
on the next day the ſame writ of extent was delivered to the 
under-ſheriff, The caſe then ſtated that another writ of extent 
iſſued on the 19th of January 1788, on another bond of Clarke, 
&c. which was delivered to the ſheriff on the 18th of January. 
On the 22d of January 1788, by two ſeveral inquiſitious taken 
under and by virtue of rhoſe two ſeveral writs of extent, it was 
found that Clarke then had the ſeveral goods and chattels ſo as 
aforeſoid taken under the „eri factas, and remaining in the de- 
ſendant's hands unſold ; and the defendant therefore then ex- 
tended, took, and ſeized the ſaid goods and chattels into the 


| hands of the king by virtue of the ſaid two ſeveral writs of ex- 


tent, The caſe alſo ſtated three other writs of extent againſt 
Clarke, two of them teſte'd the 22d of January, and the other 
on the 11t of February 1788. The cafe further ſtated, that on the 
ſt of February 1788 a writ of venditioni exponas, teſte'd that day, 
iſued out of the Court of Exchequer, directed to the defendant 
as ſheriff, for 300 J. upon the firſt writ of extent; and alſo four 
other writs of venditioni exponas, on the 1ſt, 4th, 11th, and 21ſt 
February 1588; by virtue of which ſeveral writs of venditioni 


: exponar, the defendant, as ſheriff, on the 23d of February 1788 


4 
U. 
8 


* 


| 


fold all the goods and chattels of Clarke, which he had ſeized 
or could ſeize, for 983. gs. 2d., which ſum was inſufficient 
to latisfy the ſeveral writs of extent and venditioni exponar, 
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and the ſum of 219/. 13s. which was due to the landlords of the 
premiſes on which the goods and chattels were ſcized for one 
year's rent, On the 12th of Zuly 1789, the defendant made the 
return of nulla bond to the plaintiff's writ of Feri factas. 

This caſe was twice argued, the firſt time on Friday, July 8th, 
by Chambre for the plaintiff, and Rull for the defendant ; the 
ſecond time on this day by Bower for the plaintiff, and Erſhine 
for the defendant, 

Arguments for the plaintiff, This caſe depends on 33 H.. 
c. 39. / 74. which enacts, That if any ſuit be commenced or 
« taken, or any proceſs be hereafter awarded, for the king, for 
« the recovery of any of the king's debts, then the ſame ſuit 
« and proceſs ſhall be preferred before the ſuit of any perſon 
« or perſons; and that our ſaid ſovereign lord, his heirs and 
« ſucceſſors, ſhall have firſt execution againſt any defendant, of 
« and for his ſaid debts, before any other perſon, /o always tht 
cc the king's ſaid ſuit be taken and commenced, or proceſs awarded 
« for the ſaid debt at the ſuit of the king before judgment given for the 
« [aid other perſon.” At common law, till the execution of the 
ſubject was complete, the crown was entitled to a preference; 
but inaſmuch as the king could only take by matter of record, 
and in the cafe of bonds it was neceſſary that the debt ſhou'l 
be found by inquiſition before an extent could ifſue, therefore 
that act was paſſed to put bonds made to the king [L/ po. 

upon the ſame footing as a ſtatute ſtaple; and to give the like 
proceſs, judgment, and execution [ /ef. 53]. But this extenſion 
of the prerogative ia the caſe of obligations acknowledged to the 
king was made with this exception in favor of the ſubject, that 
the king's ſuit or proceſs ſhould not be preferred, unleſs it were 
commenced or awarded before the ſubject had obtained judgment. 
But a diſtinction is ſuppoſed to exiſt between executions againk 
land and againſt goods; and it will be contended that the prior 
execution given to the king does not extend to the latter, 
But the words themſelves of the paſſage in queſtion warrant 


no ſuch diſtinction; they are general. The title of the 20 


appears to have no reference whatever to this ſubject. There are 
however ſeveral proviſions in it which in their nature mul: 
extend to executions againſt perſonalty; ſuch as the 77th ſeQion, 
which enables the crown to charge executors and admini/ſratiri 
out of the aſſets in their hands. Neither is there any reaſon » lf 


40 execution” in this act ſhould be confined to lands: for it 
it 


i e 8 1 P 

. . * y FL] "ts * a K a 
8 * 2 A , : 1 " J - "RY 2-494 8 
SST a tr rake, eee 4 Hy 7 


* 4 Y d * v > . * of V „ a 
r Wen, 
— ld Edt 


IN Tun TarrTY-SECOND YEAR oF GEORGE III. 


it were, it would narrow the king's right in a caſe where 
he had a prerogative before that ſtatute, For before, and 
now, notwithſtanding this act, if the king have a debt 
due to him on record, the debtor's lands are bound from 
that time, and he may take out execution for his debt, even 
though an elegit may have been ifſued at the ſuit of a ſub- 
jeſt. Gilb. Hift. Exch. 88, No ſuch diſtinction has ever been 
taken in any of the caſes on this ſubject: but, on the con- 
trary, there are ſeveral authorities in ſupport of the plaintiff's 
title in this caſe; and which would have received different de- 
terminations if this clauſe in the ſtatute were confined to lands, 
In The Attorney General againſt Andrews (a) the queſtion aroſe 
on the ſtatute of Hen. 8. whether the execution executed of the 
ſubject upon a judgment obtained before any ſuit or proceſs com- 
menced by the king ſhould be preferred to the extent of the 
king, iſſuing on a bond debt, bearing date before the defendant's 
judgment, and aſſigned to the king before the defendant's exe- 
cution. There the execution at the ſuit of the ſubject was by 
tlegit, under which it is well known a term of years may be ex- 
tended. The Court were clearly of opinion, that the ſtatute of 
Hen. 8. abridged the king's prerogative in extents upon bond 
debts; and that in that caſe the extent of the crgwn came 
too late; Baron Nicholas ſaid, “ that the ſtatute enacts a new 
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« thing, arid ita qued makes a condition precedent, and a limita- 


« tion:” and the Chief Baron relied upon this, © that the ſubject's 
« title was prior to the king's, and was executed.” In Lechmere 
againſt Thoroughgood (b), it was held, after much conſideration, 
that after execution at the ſuit of the ſubject begun, but not com- 
pleted, the king's extent came too late. And laſtly, in Uppom v. 
Sumner (c), where all the authorities were examined, it was finally 
determined that if the king's extent be ſued out polterior to a judg- 
ment recovered by the ſubject, and writ of execution thereon de- 
livered to the ſheriff, though not executed, the king ſhall not be 
prelerred, That is the very caſe at bar. And Lord Chief Baron 
Compns (d) was of the fame opinion, who fays, “If execution be 
upon a judgment againſt the king's debtor, and before a vendi- 
«* tent exponas an extent come at the king's ſuit, thoſe goods can- 
not be taken upon the extent.” Therefore the words of the 
{tatute being general, and nothing in it to confine the con- 


(a) Hard. 23. (%% 3 Mad. 236. and Cr. 123. 
% Biack, 1251. 1294. (4) 2 Dig. 538. 642. 
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1791. ſtroction of it to /ands, and the reaſon of the thing, and other 
— — proviſions ct the ſtatute operating the other way, and the point 


Rost 
againſt 


having been before expreſsly decided, there is no ground for poſt- 


Da rzziz. poning the plaintiff's execution. 


Arguments for the defendant.-[t is not denied that the ſtatute 
33 H. 8. c. 39. was paſſed in order to extend the prerogative of 
the crown ; but the conſtruction contended for by the plamntif 
tends to narrow, inſtead of enlarging it. And if the caſe of 
Uppom and Sumner be law, the crown, ſo far from being in a bet- 
ter, will be in a worſe, ſituation than the ſubject. This may be 
exemplified thus; it is clear that the king is not bound by the 
ſtature of frauds (a), [2 Bac. Alr, 365. (C); and Cilb. Hit, Excl, 
993] by which it is enacted, that no execution ſhall bind the 
property of the goods but from the time of the delivery of the 
writ to the ſheriff; and therefore, with reſpect to the king, the 
common law ſtill operates to bind the goods from the teſte of 
the writ. Gilb. Exch. go, Now if A. recover judgment againfi 
the king's debtor on 1ſt January, but do not deliver his writ 
of execution to the ſheriff till the qth, and B. alſo recover judy- 
ment againſt the ſame perſon on the 3d, and deliver his writ 
on the ſame day, and on the 2d an extent iſſue at the ſuit of 
the crown; according to the conſtruction contended for, tis 
abſurdity would follow ; that the king would not be preferred 
as againſt A., though he would as againſt B.; and yet it muſt be 
admitted that B. is entitled to a preference againſt A. Accord- 
ing to the plaintiff's conſtruction of the ſtatute of Hen. 8. the 
judgment is made to operate upon per/onal as well as real eſtate, 
which has never been contended for. The very mention of the 
judgment in the ſtatute of Hen. 8. as the criterion by which the 
property was to be bound, as againſt the king, ſhews that the 

egiſlature intended to ſpeak of land only, with reſpcct to which 
the king's right of execution was to be barred if the ſubject had 
firſt recovered judgment. The word “ judgment” was in- 
ſenſible with reſpe& to execution againit perſonal proper- 
ty, but was operative as againſt /and. And it is plain from 
the whole of the paſſage in 2 Bac. Abr. 365. that Lord 
Chief Baron Gilbert was of that opinion. The caſe of Uppem 
v. Sumner has indeed decided the contrary: but this caſe 
was reſerved for the very purpoſe of reconſidering the authc- 
rity of that. That caſe proceeded upon erroneous princi- 
ples; it is not warranted by the authorities cited in ſupport of 


(a) 29 Car.2. c. 3. | 
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it; and it is contrary to many others upon the point. 'The Court 


© there were miſtaken in ſuppoſing that the ſtatute was introductive 


of any new reſtriction upon the ancient prerogative of the crown 


for it was clearly paſſed to enlarge the bounds of the prerogative DAT. 


by giving the king a ſpeedier remedy with reſpect to bond 
debts than he had before. The principal authority there relied 
on was that of Hardr. 25. but that was the caſe of an elegit ; and 
it is admitted by this conſtruction of the ſtatute that the king 
cannot have the priority as to lands if the ſubject has obtained 
judgment firſt, The caſe of Lechmere v. Thoroughgood (a) went on 
the ground that the officers ſhould not be made treſpaſſers by re- 
lation ; and that, and the caſe of Rex v. Dickenſon (b), were caſes 
of extents in aid, which differ widely from original extents, the 
prerogative not being ſo ſtrong in the former as in the latter caſe, 
Gib. Hiſt. Exchq. 167. 169. With reſpect to what is ſaid in the 
report by Comb. 123. Lord Maugſield, in Caaper v. Chitty(c), 
ſays, that the reporter muſt have been miſtaken, for Lord Helt 
could never ſay, “that the property of the goods is veſted by the 
delivery of the fi. fa. and the extent of the king afterwards comes 
« too late;”” for no inception of an execution can bar the crown. 
This matter was lately very fully diſcuſſed in the Court of Ex- 
chequer in the caſe of the Xing v. Cotten (d). That cafe of the 
King v. Cotton is very ſtrong againſt the deciſion in Uppom 
r. Sumner; for Lord Chief Baron Parker in giving judg- 
ment relies on ſeveral caſes which are directly contrary to 
it. And though Rex v. Cotton was the caſe of a diſtreſs, yet 
the Court conſidered it on the ſame principles as if it had been 
an execution. They ſaid, that an intent to ſell was no ſale 
and that goods are always liable to be taken under an extent, if 
there has been no ſale by the ſheriff; and they ſeemed to take it 
for granted, that the criterion was the ſale by the ſheriff which 
altered the property in the goods. The ſame was expreſsly held 
by Dedderidee, Juſtice, in the caſe of Sir Eduard Cook (e), who 
days, that * if the ſubject obtain judgment and ſue out execution, 
yet if a writ come for the king before the execution is complete, 
« the king ſhall be preferred,” And Hobart, Ch. J. in the ſame 
eaſe (page 299) ſaid, “ The king ſhall never loſe his debt, but 
« where there is nothing to ſatisfy it.” In Petit v. Benſon (F) it 
is ſaid, that if a ſheriff execute a writ of 5. fa. he may afterwards 


(a) 3 Md. 236. and C:mb. 123. (b) Parker, 262. (e) 1 Burr. 36. 
(%) Park, 112, (c) 2 Kall. Rep. 295» (f) Comb. 45%. 
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return aulla bona upon appearance of a writ of prerogative ſubſe. 
quent. So in 2 Show. 481. it is ſaid, © extents have been held 
good that have been made upon goods actually levied by virtue 
* of af.. fa., and in the ſheriff's cuſtody; the extent coming be- 
&« fore a bill of ſale made, ſo as the property was not altered,” 
In Rex v. Peck (a) this preciſe caſe happened; the iſſuing of the 
extent after the writ was delivered to the ſheriff, and before the 
ſale of the goods; and there it was taken for granted, that though 
the goods were levied by virtue of the fieri facias three days 
before the teſte of the extent, yet that was no bar to the crown; 
and it is alſo added there, “ but guere if they had been fold, for 
« then execution had been executed.” So here the ſheriff had not 
executed a bill of ſale, and conſequently the property of the 
goods was not altered as againſt the king ; for whenever the 
goods are in the cuſtody of the law, as was held in Rex 


v. Cotton, though the ſubjeA cannot take them in exe- 


cution, the king may. And that the king is not bound by 
the inception of an execution 1s- further apparent from the 
caſe of a commiſſion of bankrupt, which is conſidered as a ſta- 
tute execution; for if the meſſenger has entered under a com- 
miſſion of bankrupt, though the property is not liable to be 
taken on a ſubſequent execution of a ſubject though on a judg- 
ment recovered before the commiſhon. yet the king is not 
bound if his extent come before a proviſional aſſignment. Lech- 
mere v. Thoroughgood (b). All theſe authorities are directly in 
oppoſition to the caſe of Uppom v. Sumner, which is the firſt caſe 
in which it was ſolemnly determined that the ſtatute of Hen. 8. 
extends to goods as well as lands; but if the conſtruction con- 
tended for on the part of the defendant be the true one, all the 
caſes previous to that of Uppom v. Sumner may be reconciled, and 
all apparent contradictions will be avoided, 

In reply. It was ſaid, that the queition was reduced to this, 
whether if the king avail himſelf of the prerogative execution 
given to him by the ſtatute 33 Hen. 8. he muſt not take it ſubject 


to the reſtriction with which it was conferred. And therefore, 


however doubtful it might be whether the proviſion of this ſta- 
tute extend to all debts due to the king, it does certainly extend 
to this particular one. At common law the king could only take 
by record (c), and therefore before an extent could iſſue, the 
debt muſt have been found by inquiſition. And even now the 
mode in the Exchequer is this as to imple contract debts; on 


(% Bunb., 8. (5) 3 Med. 236. and Comb, 123, (e) Gilb, Hit. Ex. 209, Ce. 
an 
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an aſſidavit of the debt due to the king a commiſſion is directed 
to inquire of it, and, on inquiſition returned, the debt is re- 
corded, and an extent iſſues. But there is this difference be- 
tween an immediate extent and an extent in aid, that the firſt 
iſſues before judgment, the other not till afterwards. This act 
of 33 Hen. 8. was therefore paſſed to avoid the delay which was 
occaſioned by the ordinary proceſs in bond debts due to the 
king, and the ſtatute put them upon the ſame footing as debts 
on record, by which the goods are bound by the delivery of the 
king's writ from the teſte of it. But in doing ſo the Legiſlature 
had ſome regard to the intereſt of the ſubject, and therefore they 
reſtrained the king's prerogative in this reſpect to caſes where the 
ſubject had not recovered judgment before the commencement 
of the king's ſuit ; for in other caſes where the king's debt was on 
record, the ſubject might be ſuppoſed to be cognizant of it, and 
ſhould therefore be bound by it. But the king never had the 
ſame prerogative with reſpect to bond debts before the ſtatute : 
and this diſtinction will reconcile all the caſes which have been 
cited relative to the preference due to the king's extent, if it 
come any time before execution actually executed. Caſes of ſup- 
poſed abſurdity and inconvenience have been ſtated, grounded on 
the ſtatute of frauds; but the fallacy proceeds from ſuppoſing 
that the right to the goods is acquired by the judgment alone, 
and that the ſtatute of frauds gave a right which the ſubject had 
not before: but that ſtatute, inſtead of giving a right, reſtrains 


him in a caſe where he had a right before, by declaring that his 


deb:or's goods thall only be bound by the delivery of the jieri fa- 
cias to the ſheriff, inſtead of the teſte of the writ. And it is for 
the benefit of the king that he 1s not within the ſtatute of frauds, 
inaſmuch as his title is not reſtrained by it, Taking both ſtatutes 
together, the reſult is this, that, prior to the ſtatute, if the king's 
writ under the ſtatute of Hen. 8. were teſte'd before the ſubject 
obtained judgment, the king's title would be preferred; ſince the 
ſlatute of frauds the king will have the priority, if his writ be 
telte'd before the writ of execution of the ſubject be delivered to 
the ſheriff, The caſes put by the defendant's counſel proceed on 
confounding the diſtin Aion between the caſes of priority between 
ſubject and ſubject, and between the king and the ſubject. And 
as to commiſſions of bankrupt, the property is changed as to the 
ſubject by the ſeizure under the commiſſion, though not againſt 
the crown till an aſſignment, Sir Eduard Coke's cal: (a), and 


(a) 2 Roll, Rep. 295. 
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Petit v. Benſon (a) do not apply, and were indeed merely cited 


for ſome general looſe dia. In 2 Show. 481. the queſtion was, 


Roxxzr 
againſt 


Whether the king's writ were teſte'd before the other? and 


DayzzLi. neither that or Bunb. 8. aroſe on the ſtatute of Hen. 8. So the 


cafe of Rex v. Cotton (b) was that of a diftreſs, which is a mere 
pledge, and not the caſe of an execution: The property is not 
deveſted out of the original owner by a diſtreſs, and that was 
the ground of the judgment. If the reaſoning of the Court 
there proceeds further, it is merely with reſpect to the ordinary 
prerogative of the crown at common law, and not with reference 
to the new prerogative acquired under the ſtatute of Hey, 8. 
and reſtrained by a particular condition, which was not com- 
plied with in this caſe. Perhaps the true conſtruction of that 
itatute is to be collected from the nature of the debt: but it 
clearly extends, where it does apply, to executions againſt goods 
as well as againit lands; and by confining the argument to 
caſes under this ſtatute none of the authorities will be broken 
in upon. | 

Lord Kexvox, C. J.— This is undoubtedly a caſe of great 
importance, becauſe it reſpects one of the prerogatives of the 
crown, exiſting in the crown for the public good. For the pre- 
rogatives are not given for the perſonal advantage of the king, 
but they are allowed to exiſt becauſe they are beneſicial to the 
ſubject. They are therefore to be guarded on account of the 
public; they are not to be extended farther than the laws and 
conſtitution of the country have allowed them; but within 
thoſe bounds they are entitled to every protection. If we en- 
tertained any doubt on this ſubject, I ſhould deſire that this caſe 
might be turned into a ſpecial verdict, in order that it might be 
carried to the court of dernier reſort, if the parties ſhould be 
diſſatisfied with our opinion. But as this point has been al- 
ready determined in the Court of Common Pleas after great de- 
liberation, and as our opinion concurs with that decifion, it 
would be a hardſhip on the plaintiff to compel him to go through 
another expenſive litigation, before he could reap the fruits of 
his judgment, 

I confeſs I do not think this a caſe of difficulty. I believe 
the judgment in Uppom v. Sumner is warranted by the authorities 
which are there mentioned as its foundation. In giving my 
opinion, I therefore refer in general to the authority of that caſe, 
and to all the caſes there mentioned; not however without ex- 


(a) Comb. 45% (2) Parker, 112. 
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amining the grounds on which they may be ſupported. Now 
where the king and a ſubject ſtand in equal degree, there is no 
doubt but that the king's prerogative muſt prevail : and, therefore, 
wherever the property in the goods remains in the king's debtor 
at the time, and an execution at the ſuit of the king and another 
at the inſtance of a ſubject are ſued out, the former will be pre- 
ferred. On this principle the caſe of Rex v. Cotton proceeded : 
that was not the caſe of an execution but a diſtreſs; the goods 
taken were in cu/fiodid legis, as a pledge, to anſwer the demand 
of the landlord, and the property in the goods was not deveſted 
out of the tenant. So, the caſe put at the bar of an execution 
iſſuing after a commiſſion of bankrupt will fall within the ſame 
rule. The caſe ſuppoſed was this; the commiſſion of bankrupt 
iſſued on the 1ſt of Fanuary; a feeri facias on the iſt of February: 


an extent on the ſecond z and no proviſional aſſignment till after- 


wards: in ſuch a cafe it is ſaid that the eri facias comes too 
late, but that the extent does not. 'The anſwer given to it was 
not the true one; it was anſwered, that the ſeizure by the meſ- 
ſenger bound the goods with reſpect to the ſubject, but not with 
regard to the crown, In truth the ſeizure binds nothing: but, 
as far as reſpects the ſubject, the goods of the bankrupt are de- 
veſted out of him, and veſted in his aſſignees by relation from 
the time of the act of bankruptey; but inaſmuch as no relation 
operates to the prejudice of the crown, till a proviſional aſſigu- 
ment is made the king's prerogative attaches on that property, 
which, with reſpect to the king, remains the property of the 
bankrupt, The ſame principle extends to the other caſe put at 
the bar. But neither the one or the other of thoſe caſes breaks 
in upon the propoſition which I ſtated at firſt, that as long as 
the property of the debtor remains unaltered, and an execution 
at the ſuit of a ſubje& and an extent at the king's ſuit iſſue 
againſt the debtor, the title of the latter mult prevail: for the 
point to be conſidered in theſe caſes is, In whom is the property ? 
[ have always underſtood it to be clear and ſettled, (and this 
queſtion has very frequently occurred in the Exchequer,) that, if 
an Extent at the ſuit of the crown be teſte'd prior to the time 
when the ſubjeQ's execution is delivered to the ſheriff, the former 
ſhal! have the preference. But as by the common law, abridged 
as it is by the ſtatute of ſrauds, the property of the debtor's goods 
is bound by the delivery of the writ to the ſheriff, there then 
remains no property in the debtor, on which the prerogative of 
the crown can attach. Now in this caſe the ſheriff had actually 
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1791. ſeized the goods under the plaintiff's writ of execution; and 
an execution once begun ſhall proceed; it Hall not ſtop on 
— the iNuing of a commiſſion of bankrupt againſt the debtor; and 
Darxzii. in this reſpect I know no diſtinction between the caſe of the 
crown and that of a ſubject. On theſe grounds I am perfect 
ſatisfied with the deciſion of Uppom v. Sumner, and that the plain. 
tiff in this caſe is entitled to the poſtea. E 
As to the ſtatute 33 Hen. 8. c. 39. /. 74. either it did or did 4 
not give ſome new privilege to the crown: If the counſel for 
the crown contend that it did, they mult take the word execution ag 
referring to perſonal chattels, and then the words are againſt the . 
king, becauſe here there was a judgment by the plaintiff. If it did y 
not introduce ſome new benefit, then the crown muſt be referred ; 
to its ancient prerogative, which only extends to the caſe ! 
ſtated at firlt, namely, when the king and a ſubject ſtand in equal 
degree, and the property is not altered, there the former ſhall 
prevail. With reſpect to what is ſuppoſed to have been ſaid 
by Lord Mansfield in Cooper v. Chitty (a) of Comberbach's having 
miſtaken Lord Halt's opinion in Lechmere v. Thoroughgoad, it is as 
probable that the report of that obſervation is miſ-ſtated, 
ASHHURST, J.— The caſe of Uppom v. Sumner certainly under- 
went a great deal of confideration before it was decided: all the 
prior authorities were thoroughly examined at that time. Unleſs 
therefore it could be ſhewn that that caſe proceeded upon wrong 
principles, it ought to govern the preſent. But in my mind no 
ſubſtantial objection has been made to that determination. The 
words of the ſtatute Hen. 8. are clear and deciſive, that the king's 
ſuit ſhall be preferred to that of any other perſon, © fo always 
« that the king's ſuit be taken or commenced, or proceſs awarded, 
<« before judgment given for the faid other perſon or perſons.” 
Now this act of parliament gave a new prerogative to the king in 
various inſtances which he had not before ; by that he is enabled 
to iſſue immediate execution in caſes where he could not before; 
for before he had only a right to ſuch execution when the debt 
was upon record. And, as this was a new prerogative, the Le- 
gillature had a right to reſtrain him, and they have in exprels 
terms reſtrained him where the ſubject's judgment is prior to 
the inception of the king's execution. 
BULLER, J-—This caſe ariſes on the ſtatute 33 Hen. 8. 3 for 
previous to that act the crown could not iſſue immediate execu— 
tion on a bond debt; and therefore perhaps it might be ſuſhcient 
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to confine the judgment of the Court to this particular caſe, 
Though the caſes that have already happened on this ſtatute ſhew 
that the act is not to be confined to bond debts only, but that it 


extends to all debts and executions: it is ſo ſtated in expreſs terms DaYRELL. 


by Lord Coke in Sir T. Cecil's caſe (a). With regard to the 
three caſes put in argument at the bar, of a co:amiſſion of bank- 
rupt, a diſtreſs, and a ſtatute ſtaple, I lay them entirely out of 
the caſe; becauſe they do not fall within the words of this act 
of parliament, which applies ſingly to a caſe where a judgment 
s given. If this act of parliament be reſtrictive on the crown, 
it goes a great way to determine this queſtion; for if it be, it 
expreſsly requires that the king's ſuit ſhall be commenced be- 
fore judgment is given for the ſubject. Now that was expreſsly 
decided in the caſe in Hardres, where the whole Court were of 
opinion that the ſtatute does abridge the king's prerogative, 
And there Chief Baron Steel ſaid, “ The ſubj<CQ's title is prior to 
« the king's, and 1s executed.” On this ground I put the queſtion 
to the counſel in argument, What effect a judgment obtained by 


« a ſubject would have, where he lay by till the king's extent were 


« executed ?” I am inclined to think that in ſuch a caſe the exe- 
cution by the ſubject would be poſtponcd : but it is not necefſary 
to decide that point in the preſent caſe. It is obſervable that it 
is ſaid in the caſe in Hardres, that the king is only to be pre- 
ferred to the ſubject when they both ſtand in equal degree. 
80 too in 9 Co. 129. 5. it is ſaid, quando jus domini regis 
et ſubditi inſimul concurrunt, jus regis preferri debet. So that 
there appears to be great weight in the words of the Lord Chief 
Baron in Hardres, that the execution of the ſubject muſt 
be executed. As to the effect of the ſtatute 33 Hen. 8. c. 39. 
it is impoſſible to have a more direct authority for the reſtric- 
tion on the king's prerogative than that in 7 Rep. 19. ö.; where 
it is ſaid, that “ the act hath given a benefit and advantage to 
« the king ; 1. In making every bond made to the king in nature 
of a ſtatute ſtaple. 2. In giving remedy to the king himſelf 
for obligations made to others to his uſe. 3. To recover colts 
© and damages. 4. In ſuing of execution for all his debts, 
«5. In charging the iſſue in tail, and the heir who hath the 
« land of the gift of his anceſtor ; and therefore it was the intent 
« of the act to gratify the ſubject, that where a new proviſion 
vas made for the levying of the king's debt in a more ſpeedy 
and beneficial manner than the king had before, the ſubject 


(a) 7 Rep. 18. 6. be ae. i 
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&« alſo ſhould have ſome new benefit which he had not before” 
Now that new benefit was to give him a preference in caſes 
where his judgment was obtained before the extent of the king 
This is the fulleſt expoſition of the ſtatute Hen. 8. In 
this caſe, therefore, I am clearly of opinion that the plaintiff is 


iſſued. 
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cntitled to judgment. 


SGuxnosx, J.— The ſimple queſtion is this, whether the King's 

right of iſſuing an extent upon a bond ſuperſedes a prior judg. 
ment of a ſubject. If the crown have ſuch a right, it muſt 
ariſe on the ſtatute 33 H. 8. Gilb. Hift. Exch. 165. Now the 
words of this clauſe in the act are extremely pointed to ſhew, firſt, 
what the king's prerogative was before; ſecondly, how far the 
prerogative was intended to be affilted in thefe cafes; and how 
far to be limited. But it is ſaid that “ execution” in this act 
was intended only to affect lands: but there is no reaſon why it 
ſhould be ſo confined ; it malt mean every kind of execution to 
which the king was entitled before the paſſing of this act, 
otherwiſe the king would be bound in caſes where he had a 
Thus this caſe ſtands on the words of this 
Firſt, the caſe in 
Hardres is very pointed; and there it was not even hinted that 
execution in this act ought to be confined to an execution 
againſt land. Then came the caſe of R. v. Dickerſon (a). 
Lord Chief Baron C:my7rs (5) drew this concluſion from the caſes, 


prerogative before. 
ſtatute. 


The authorities alſo are deciſive. 


And 


that © if execution be upon a judgment againſt the king's debtor, 
cc and before a venditiani exponas an extent comes at the king's 
&« ſuit, thoſe goods cannot be taken upon the extent.“ Therefore 
as well on the deciſions, as on the conſtruction of the ſtatute 
33 Hen, 8., the plaintiff is eutitied to recover. 
| Peftea to the plaintiſl. 


(a) PA. 262. (5) 2 Cem. Dig. 538. 648. (G. 8.) 
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* IS was an action of debt to recover two ſeveral penaltis 

of gol. under the 22 Geo. 3. c. 47. The firlt count in 
the declaration {tated © that after a certain lottery was authorized 
« and appointed to be drawn in purſuance of an act paſſed in the 
« 30th year of the preſent reign, and before the tickets and lottery 


yalty under the 22 Ces. 3. c. 47- . 13. which enaQs, that no perſon ſhall fell the chances of tickets, 
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tt were begun to be drawn, / on, c. the defendant publiſhed 1791. 


« in a certain new paper, intitled © The World,” a certain printed 
« paper and advertiſement, purporting to be a propolal, and to 
« be made by certain perſons under the deſcription of Shergold and 
« C., for the purpoſe of receiving divers ſums of money from 
« any perſons willing to advance the fame to the faid Shergold 
« and Co.; in conſideration of certain agreements to be made be- 
tuen the ſaid Shergold and Co. and the perſons advancing the 
« (aid ſums of money, to repay to the ſaid perſons certain other 
« ſums of money, on certain chances and events relative to the 
« drawing of the fortunate tickets in the ſaid lottery.” The de- 
claration then ſet forth the advertiſement verbatim; adding 
contrary to the form of the ſtatute, Wc. The ſecond count was 
for publiſhing another propoſal by Margray and Co. © for the 
« purpoſe of receiving ſums of money in conſideration of certain 
« apreements to repay certain other ſums of money on certain 
« chances and events relating to the drawing of tickets,” &c. 
The defendant pleaded ui debet. And at the trial before Lord 
Kenyon the jury gave a verdict for the plaintiff for both the 
penalties, ſubject to the opinion of this Court, on a caſe; which 
ſtated that the defendant, who was the printer of The World,” 
publiſhed the propoſals ſtated in the declaration as advertiſements; 
and that he had no intereſt or benefit in the publication but as 
the printer of the newſpaper. 

Lowndes, for the plaintiff, contended that the defendant was 
liable for both penalties, as well on the words as the ſpirit and 
meaning of the 22 Geo. 3. c. 47. /. 13-3 by which, “ in order 
« to prevent all adventuring with lottery tickets other than ſuch 
« 2s ariſe from the real and actual ſale of tickets, and of ſuch 
« ſhares as are thereby permitted, it is enacted, that it ſhall not 
« be lawful for any perſon to ſell the chance of any ticket, Ec. 
or inſure for or againſt the drawing of any ticket, Sc. or to 
. puBLISH any propoſal for any of the purpoſes aforeſaid,” under 
the penalty of 50/. for every offence, The words themſelves 
are general, and comprehend all perſons whatever. And the 
delendant has committed an offence alſo within the ſpirit of the 
act; the object of which was not only to prohibit gambling 
contracts in the lottery, but alſo to prevent any perſon pub- 
liſhing to the world any propoſal upon the ſubject, containing 
juformation upon what terms theſe illegal contracts could be 
entered into. But if the printers of the public papers may ſtill 
publiſh theſe ſchemes to the world, the object of the act 
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1791. will be defeated; ſince they have better opportunities of con. 
w—— veying this kind of information to the public than the lottery. 


— oflice-keepers themſelves. And if only the latter were liable to 
e the penalty, it never would be recovered, there being none but 
11K. 


clerks or ſervants viſible in theſe offices. The preamble to this 
clauſe fully ſtates the miſchief intended to be remedied, namely, 
the preventing of all adventuring in the lottery, except as is 
therein allowed; and the means to effect that are, deſcribing 
with accuracy the ſeveral offences, that no perſon ſhould ſell the 
chance of a ticket for leſs than the whole time of drawing, nor 
inſure, &c. nor form any contract relative to the drawing of 
ſuch tickets, nor prb/iſh any propeſal for any of the purpoſes afore. 
ſaid; and infliting a certain penalty on the breach of this 
law, Now if the Legiſlature had intended to confine the ope. 
ration of the laſt words to lottery-office-keepers only, they would 
have added words to this effect, © nor publiſh any of their own 
« propoſals.” In other acts of parliament on this ſubject, it is 
clear that the Legiflature meant to puniſh not only the con- 
trivers of theſe illegal ſchemes, but alſo the printers and pub- 
liſhers of them. By 8 Ges. 1. c. 2. it is enacted, that no perſen 
ſhall ſet up any oflice for the improvement of ſmall ſums of 
money under the denomination of ſales, Oc. nor ſell, c. by wiy 
of lottery, Sc. nor make, priut, advertiſe, or publiſh, or cauſe to 
be made, printed, advertiſed, or publiſhed, propoſals or ſchemes 
for thoſe purpoſes. Then by 19 Geo. 3. c. 21. / 7. it was en- 
ated, that no perſon ſhould under any pretence whatſoever 
promiſe or agree to pay any ſum of money upon any chance or 
event relating to the drawing of any ticket in the lottery, or 
foculd publiſh any propoſals for any ſuch purpoſes. Now the Legiſ- 
lature, in paſſing this laſt act, muſt be ſuppoſed to have known 
the proviſions of the 8 Geo. 1. c. 2. in which a diſtinction was 
expreſsly made between the makers of the propoſals and com- 
mon printers; and in the laſt they omitted the words againſt 
the propoſers, conſidering the actual publiſhers, of whatever 
deſcription, as the perſons whom they intended to ſubject to 
the penalties of that act. Then the ſame words in the preſent af, 
which was made on the ſame ſubject, ought to receive a ſimilar 
conſtruction. If it be objected that this act was paſſed merely 
with a view of licenſing lottery-office-keepers, and regulating 
the ſale of lottery tickets, as the title of it imports, and there- 
fore that it's proviſions ought not to be extended to other per- 


ſons, it may be anſwered that it is not peculiar to this act of 
6 parliament 
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parliament, there being ſeyeral others which profeſs to be 1791. 
made for the purpoſe of regulating particular trades, and which 
nevertheleſs contain regulations affecting the public at large: —_— 
one inſtance is the 1 Fac. 1. c. 22. “ concerning tanners, cur- againf 
« riers, ſhoemakers, and other artificers occupying the cutting of Nad 
« leather,” which was held in Raſſel, qui tam, v. Kitchen (a) to ex- 
tend to all perſons whatever, and was not confined to perſons 
engaged in the trade of cutting leather: and there Lord Manſ⸗ 
feld obſerved, “ This would not have remedied the evil, or an- 
« ſwered the end of the act: for the evil is juſt the ſame if 
« any other perſons commit this offence,” So here unleſs all 
perſons are prohibited publiſhing theſe propoſals, the end of the 
act will not be anſwered, ſince the miſchief to the public will be 
the ſame, whether the ſchemes be publiſhed by the propoſer 
himſelf, or by any other perſon. Another inſtance is the 3 Geo. 1. 
c. 13. in Kimber, qui tam, v. Blanchard (6b). - 

Conſte, for the defendant, firſt attempted to ſhew that the pro- 
poſals themſelves were not prohibited by the act: but, on ad- 
verting to them, the Court were clearly of a different opinion, 
as the purchaſers of tickets were not entitled to all the prizes in 
the lottery, but only to ſuch as were above 20/. He then ob- 
ſerved that though the Court would, on the one hand, take care 
that this act of parliament was not evaded, they would not on 
the other hand extend the proviſions of a penal ſtatute beyond 
the words and fair import of it. Then, conſidered in that view, 
the defendant has not incurred any penalty under this act; 
for, as it is ſtated in the caſe that he had no intereſt whatever in 
the propoſals, he did not publiſh them for any of the purpoſes 
aforeſaid, which words are of the very eſſence of the crime. The 
plaintiff”s argument is founded on a ſuppoſition that the pro- 
hibition to publiſh theſe propoſals is contained in a ſeparate and 
independent clauſe in the act; and that, as it reſtrains all per- 
ſons whatever, it neceſſarily includes in it perſons of the de- 
fendant's deſcription. But it is to be recollected that it is a 
continuation of the ſection, which declares that no perſon ſhall 
{ell any chance, Sc. or publiſh any propoſal for the purpoſes 
aforeſaid, under a penalty: the Legiflature therefore ſeem to 
have confined the offence to perſons engaged and intereſted in 
theſe illegal ſchemes. With regard to the difficulty of finding 
the principal offenders, the lottery-office-keepers; it is anſwered 
by ſaying that the very advertiſement itſelf refers to the houſes 


(a) 3 Burr, 497. 56 Burr, 2602. 
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1791. where theſe ſchemes are made: but even if it were impoſſible 
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to trace out the real offenders, that is no reaſon why other per. 
ſons, who are inhocent, and who have not offended againſt this 
act of parliament, ſhould be puniſhed for them. In the caſe 
cited from Burrow's Reports, the defendants were reſpeCtively 
guilty of the offences, and the only objection was that they 
were not called by the ſame deſcription of perſons as thoſe men. 
tioned in the ſeveral aQs: but here the defendant is not guilty 
of any offence, ſince the thing prokibited to be done is the pub. 
liſhing of any illegal ſcheme by a perſon intereſted. 

Lord Kenyon, Ch. J.— This is not the firſt inſtance in which 
the Legiſlature has inflicted a penalty on a public printer for 
advertiſing the thing prohibited. For by the 25 Ges. 2. c. 36. 
it is enacted, that any perſon publicly advertiſing a reward, with 
no queſtions aſked, for the return of things ſtolen or Joſt, E. 
and any perſon printing or publiſhing ſuch advertiſement, ſhall 
reſpectively forfeit the ſum of 50/. On attentively conſidering 
the act of parliament, on which the preſent action is brought, 
Iſee no reaſon why we ſhould not give effect to the general words 
which prohibit the publiſhing of theſe illegal propoſals, - Public 
policy certainly requires that the deluded multitude ſhould not 
be inadvertently led to places of this kind, where they are ſo 
groſsly impoſed upon, It is not a matter of indifference to the 
public that this poiſon ſhould be diſſeminated through ſo many 
different channels; and if theſe propoſals were not circulated fo 
mduſtriouſly, the miſchief would not be ſo extenſive as it is. 
Then it is objeCted that the words of this act are too general to 
affect the printer of a public newſpaper, who has no intereſt in 
the ſchemes: but, if the Legiſlature had been anxious to include 
public printers, what words, beſides thoſe which they have uſed, 
could they have inſerted in this act; they have ſaid “ if anypet- 
« ſon ſhall publiſh,” & c. not * cauſe to be publiſhed,” which they 
would have ſaid, had they intended only to inflict the penalty 
on the makers of the ſchemes. In this caſe it is expreſsly ſtated 
that the defendant publiſhed the propoſals in queſtion; and 
there is nothing in this act of parliament to induce us to narrow 
the general conſtruction of the word © publiſh.” In proſecu- 
tions for libels the printer is undoubtedly anſwerable ; if be 
print the libel, and ſend it forth into the world, he is the pub- 
lifher, I think that the intention of the Legiſlature was to pre- 
vent the circulation of ſuch advertiſements in any way; and that 
this is an offence as well within the meaning as the words 
this act of parliament, 

BuLL8, 
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on thoſe who © print or publiſh,” or « cauſe to be printed or 
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BuLiLts, J. (a) — There is great weight in the obſervation 1791. 
made by the plaintiff's counſel on the different words of the — 
ſeveral acts referred to. The 8 Geo. 1. c. 2. ſhews the meaning —— 
of the word © publiſhz” for by that act the penalty is inflicted rr. 
publiſned.? There the Legiſlature diſtinguiſhed between the 
publiſhing, and the cauſing to be publiſhed ; between the aCtual 
printer, and the perſon intereſted in having the advertiſement 
publiſhed. Now this act of parliament being in pari materi4 
with the former, and the ſame word “ publiſh” being uſed in 
both, it is a legiſlative expoſition of the ſenſe in which it is to be 
underſtood in this act. “ Publiſhing” in the former act ex- 
tended to the mere act of publication; and ſo it does in this. 

Grost, J.— The intention of the Legiſlature appears to have 
been, not only that chances, c. in the lottery ſhould not be 
ſold, but alſo that the public ſhould not be informed where 
ſuch chances, c. could be purchaſed. And they enacted, that 
no perſon ſhould publiſh theſe propoſals to the world, that the 
poor and ignorant ſort of people might not know where theſe 
tranſactions were going on. Therefore I am of opinion that 
the defendant has incurred theſe penalties both within the 
meaning and the words of this ſtatute. | 

Lord Kenyon then ſaid he wiſhed to have it underſtood that 
the diſtributor of hand bills to this effect would be equally cri- 
minal within the meaning of the act. 

Per Cariam, Poſtea to the Plaintiff. 


' () Afturſt, I. abſ. 


The Kino againſt T. KxIi ORT. Wadneſlay, 


Nw, 16th, 


HIS was an information in the nature of a quo warranto, To a quo 
calling on the defendant to ſhew by what authority he Mom 


information 
exerciſed the office of a burgeſs of the borough of News the defend- 


eoftle-under- Lyme, Stafford/bire ; to which he pleaded that the bo- = 3 
rough of Nerucgſtle under-Lyme is an ancient borough ; that plea tothe 


burgeſs under a cuſtom for the common council to admit, ad /ibitum, any perſon of the age of 
twenty-one, "whom they choſe: the proſecutor, after denying that cuſtom, replied that no per- 
fon was entitled to be admitted but in right of ſervitude, and that the detendant had not ſerved a 

years apprenticeſhip ; rejoinder ſtating the ſpecial circumſtances under which he had ſerved. 
On a demurrer to this rejoinder, becauſe it was a departure from the plea, the Court held the 


replication itſelf to be bad, as immaterial to the title in the-plea, and gave judgment for the de- 
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the burgeſſes of the ſaid borough were a corporation by preſcrip. 
tion .under various names of incorporation, and from the time of 
granting and acceptance of the letters pattent hereinafter men- 
tioned have been and ſtill are a body corporate, by the name of 
the mayor, bailiffs, and burgeſſes of the ſaid borough; and that 
during all that time there has been an indefinite number of bur. 
geſſes. That Queen Z1izabeth by her letters patent dated May 
18th, in the 32d year of her, reign, reciting amongſt other 
things that the burgeſſes of Newca//le were a corporation by pre- 
ſcription, and had immemorially enjoyed certain juriſdictions, 
franchiſes, &c. conſtituted and granted (amongſt other things) 
that her borough of Newca/tle ſhould be a free borough, and 
that the burgeſſes of the ſaid borough ſhould from thenceforth 
be one body corporate and politic, by the name of the mayor, 
bailiffs, and burgeſſes, of the borough of Newca/tle-under- T,yme : 
and ſhe thereby further granted that there ſhould be for ever 
thereafter one mayor and two bailiffs of the borough ;' that 
there ſhould be within the berough twenty-four men of the more diſcreet 
and belter ſort of people of the ſaid borough, who ſhould be aiding and 
aſſiſting the mayer and bailiffs for the time being, in all cauſes and con- 
cerns touching the ſaid borough, and who ſhould be and be called the 
Capital Burgeſſes of the berough, and with the mayor and bailiff: of the 
ſaid borough fhould be the common council of the borough for making and 
ordaining from time to time by themſelves, or the greater part 
of them, &c. together with the mayor and bailiffs for the time 
being, all ſtatutes, acts, and ordinances, touching and concern- 


- ing the public good, government, and advantage of the borough, 


De. That Queen Hlizabeth further granted that the mayor, 
bailiffs, and capital burgeſſes, being the common council of the 
ſaid borough, ſhould have power, &c. to make ſuch laws, inſti- 
tutions, ©. as ſhould appear good, neceſſary, &'c, for the good 
order and government of the mayor, bailifts, and capital bur- 
geſſes, and all other the burgeſſes and inhabitants of the ſaid 
borough for the time being; and alſo for the ſhewing in what 
manner and order the ſaid mayor, bailiffs, and capital burgeſſes, 
and all and ſingular other the miniſters, othcers, burgeſſes, arti- 
ficers, inhabitants, and reſidents, of the borough ſhould hold, be- 
have, and conduct themſelves in their offices, functions, and em- 
ployments, trades, and bufincſs, within the faid borough, That 
Queen Elizabeth by that charter nominated the firſt mayor, 
bailiffs, and twenty-four capital burgeſſes; and further granted 

that 
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that the mayor, bailiffs, and capital burgeſſes, ſhould have 


power, &c. to make laws, &c. for the direction and declara- 


tion in what manner, place, order, and courſe, the mayor, bai- 
lifs, capital burgeſſes, and alſo all other the officers of the ſaid 
borough ſhould thereafter be choſen, nominated, and preferred 
to the places or offices of mayor, bailiffs, capital burgeſſes, and 
other offices, Oc. and by what and whoſe ſuffrages and voices, 
and for the appointing and determining how many, and 
which, and who, of the burgeſſes of the ſaid borough ſhould 
for ever thereafter have affirmative or negative voices in the 
nomination, eleCtion, or appointment, of the ſaid mayor, bai- 
lifs, capital burgeſſes, and other officers, of the ſaid borough, 


as often as thoſe offices ſhould be vacant ; and alſo for the 


ſhewing with what and which ceremonies and ſolemnities they 
ſhould enter upon and take their ſeveral offices. 'The plea then 
ſtated that that charter was duly accepted, &c. ; that the perſons 
therein named took upon themſelves the ſeveral offices, &c. ; and 
that ſince that time there have been one mayor, two bailiffs, and 
twenty-four capital burgeſſes, of the ſaid borough. It then ſtated 
this cuſtom © that the mayor and bur geſſes of the ſaid borough in 
* common council aſſembled, or the major part of them, under their 
various names of incorporation, from time immemorial until the 
« granting and acceptance of the ſaid letters patent, and the mayor, 
* bailiffs, and capital burgeſſes, in common council aſſembled, or the 
major part of them, ſince the granting and acceptance of the 
* ſaid letters patent, have uſed and been accuſtomed to admit and 
«ſwear, and the ſaid mayor and burgeſſes in common council 
« aſſembled, or the major part of them, under their various names 
« of incorporation, during all that time until the granting and ac- 
* ceptance of the ſaid letters patent of right ought to have admit- 
te ted and ſworn, and the ſaid mayor, bailiffs, and capital bure 
* peſſes in common council afſembled, or the major part of them, 
© iince the granting and acceptance of the ſaid letters patent, hi- 
* therto of right ought to have admitted and ſworn, and the ſaid 
mayor, bailiffs, and capital burgeſſes in common council aſ- 
« ſembled, or the major part of them, ſtill of right ought to admit 
© and ſwear as a burgeſs or burgeſſes of the ſaid borough, ſuch 
« perſon or perſons, having attained the age of twenty-one years, 
as the ſaid mayor and burgeſſes in common council aſſembled, 
* or the major part of them, before the granting and acceptance 
* of the ſaid letters patent, and fince the granting and acceptance 
e of the ſame, ſuch perſon or perſons, having attained the age of 
| Fe 3 « zwentys. 
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« twenty-one years, as the ſaid mayor, bailiffs, and capital bur. 
&« geſles in common council aſſembled, or the major part of them, 
cc have thought, or may think, proper at their diſcretion, to wit, 
at, Sc. on c.; and that every perſon ſo admitted and ſworn 
&« a burgeſs of the ſaid borough, from the time of his being ſo 
tc admitted and ſworn hath always from time whereof, c. uſed 
tc and exerciſed the ſaid office, &c.” The defendant then de- 
duced a title under this cuſtom. 

The replication firſt denied the defendant's admiſſion, as ſtated 
in his plea; and alſo the cuſtom under which he claimed; and 
then ſtated a cuſtom that perſons duly qualified according to the 
cuſtom of the borough have been admitted and ſworn bur. 
geſſes by right of ſervitude, and that no perſon hath been or 
ought to be admitted, unleſs he hath ſerved an apprenticeſhip 
for ſeven years under a legal indenture to ſome perſon reſiding 
in the borough. It then ſtated another cuſtom that “ every 
« perſon admitted and ſworn a burgeſs hath been admitted and 
« ſworn according to the right and title by which he hath claimed 
& to be admitted to ſuch office, and not otherwiſe.” It then averred 
that the defendant claimed to be admitted in right of ſervitude, and 
was admitted in that right, not having ſerving an apprerticeſhip 
for ſeven years to any perſons reſiding in the borough ; traverſing 
that the defendant was admitted as a perſon whom the mayor, 
bailiffs, and burgeſſes, thought proper in their diſcretion to ad- 
mit. Another replication, after ſtating theſe two cuſtoms, 
averred that the defendant claimed to be admitted in right of 
ſervitude, and was accordingly admitted, not having ſerved an 
apprenticeſhip for ſeven years under a legal indenture to any per- 
ſon reſiding in the borough, wherefore his admiſſion was wholly 
void. 

The defendant, in his rejoinder, after joining iſſue on the two 
firſt iſſues tendered by the replication, took iſſue on the traverſe 
of his having been admitted by the mayor, &c. as a perſon 
whom the mayor, &. in their difcretion, Sc. (a). He then, 
after proteſting againſt both the cuſtoms alleged in the replica» 
tion, and proteſting alſo that he was not admitted in right of 
ſervitude, rejoined, that before his admiſſion, being under the 
age of twenty-one years, to wit of the age of fifteen years, be 
was by an indenture of apprenticeſhip, dated 8th February 177% 
duly executed by one William Carr as churchwarden of New- 
caflle, and J. Smith, overſeer, &c. with the aſſent of two juſtices 


of the borough, put and placed as a poor child of that pariſh, 


(a) At the trial the deſendant obtained a verdict on theſe three iſſues, 


” * 
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to T. Welch of that borough as an apprentice till the defendant 


433 
1791. 


ſhould attain the age of twenty-three years; that he duly ſerved ——— 


under that indenture within the borough till 3d of Apri/ 177 


The King 
a, da, 


that before his apprenticeſhip expired, to wit, on 3d April 1778, er. 


he abſented himſelf from the ſervice of Welch, and continued 
abſent until the expiration of his apprenticeſhip. That within 
ſeven. years next after the end of the term for which he was 
bound, to wit, on September 13th, 1783, the defendant returned 
into Welch's ſervice, and duly ſerved him as an apprentice 
within the borough for ſo long a time as he had abſented him- 
ſelf, according to the ſtatute (a), &c. ; and that the defendant had 
not made ſatisfaction to Welch for the loſs which he had ſuſtained 
by the defendant's abſence from his ſervice. 

To this there was a ſpecial demurrer, becauſe the rejoinder 
did not fortify the matter by the defendant pleaded in bar, but 
alleged new matter contrary” to the plea, and was a depart- 
ure therefrom; that the defendant did not by his rejoinder ſet 
forth any cuſtom or any other title by or under which any per- 
ſon, having ſerved an apprenticeſhip,is entitled to be admitted into 
the office of a burgeſs; that it does not appear by the rejoinder 
that the defendant at any time ſerved an apprenticeſhip for ſeven 
years under a legal indenture to any perſon reſiding in the 
borough, &c. 

Tepping, in ſupport of the demurrer, argued that the rejoinder 
could not be ſuſtained, becauſe it introduced matter repugnant 
to the matter contained in the plea, In the latter, the defend - 
ant reſted his title on a cuſtom for the corporation to admit ad 
libitum as many as they pleaſed ; and in the rejoinder he relied 
on a title in right of ſervitude, The title ſet up by the plea is 
expreſsly negatived by the replication, for that alleges a cuſtom 
that no perſon ought to be admitted, unleſs he has ſerved an ap- 


prenticeſhip for ſeven years; that perſons are admitted accord- 


ing to the right in which they claim, “ and not otherwiſe ;” and 
that the defendant claimed to be admitted in right of ſervitude. 
The defendant therefore might have rejoined conſiſtently with 
the title ſet up in the plea, by traverſing that he was admitted 
as ſtated in the replication, In a que warrants information it is 
incumbent on a defendant to make out a complete title ; and, 
if having two ſeparate titles, he elect to reſt his defence on one, 


in which he fails, there muſt be judgment of ouſter againſt him, 


though, had he relied on the other, he would have ſucceeded. 


(a) Vide 6 Geo. 3. c. 25+ 
Ee 4 Rex 
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Rex v. Leigh, 4 Burr. 2143. Here the defendant at firſt elected 
to reſt his whole title on the general cuſtom ſtated in his plea 
and, as he choſe to abandon that in his rejoinder, and rely upon 
another title, there muſt be judgment againſt him. 

Lord Kenyon, Ch. J. (ſtopping Leicgſter on the other fide). 

The defendant is called upon by this information to ſhew by 
what title he exerciſes the franchiſe of a freeman of Newcaſtle, 
The defendant alleged in his plea a cuſtom in the corporation 
to confer the freedom of the borough on any perſons of the 
age of twenty-one ad libitum, and that they had conferred that 
title upon him; both theſe propoſitions were denied by the re. 
plication ; iſſues were taken upon them, and both were found 
in favor of the deſendant. It therefore appears upon the record 
that he has a title to this franchiſe. It is true, indeed, that 
another title, totally irrelevant to this queſtion, has crept into 
the record: but the replication which introduces this foreign 
matter cannot be ſupported ; and perhaps the rejoinder is as 
bad: but the defendant was led aſtray by the miſpleading in 
the replication. If indeed it had appeared upon the whole re- 
cord that the defendant had no title, there muſt have been 
Judgment of ouſter againſt him: but it does appear on this 
record that he has a good title, and therefore he is entitled to 
Judgment, 
Asnnunsr, J. The cuſtom ſtated in the plea being general to 
admit every perſon of the age of twenty-one whom the corpora- 
tion choſe, without any reſtriction, the other cuſtom ſet up in 
the replication is immaterial, and does not go to decide upon 
the title on which the defendant relied. 

BULLER, J.—The queſtion before us is not ſo much whether 
the rejoinder be bad, as whether the replication, to which the 
rejoinder is an anſwer, can be ſupported ; and I think it cannot, 
The defendant in his plea reſted his title on a cuſtom in the 
corporation to admit any perſon at will : now if that cuſtom, as 


alleged, be true in fact, it is perſeQly immaterial whether any 


perſon may be admitted in right of ſervitude, Thus much is 
ſufficient for the deciſion of this caſe. But I wiſh that the 
gentlemen of the bar, who draw the pleadings in caſes of this 
kind, would attend in future to the mode of replying on the 

art of the crown. A proſecutor in a quo warrants information 
15 allowed to reply ſpecially, and to put as many matters in 
iſſue as he pleaſes: but the new matter, introduced in the re- 
pheation, cuzht to be conſiſtent with the matter contained in 
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the plea. If, for inſtance, a defendant ſet up a bad title under 
an old charter, when in fact a new charter has been granted, 
altering the old mode of election, the crown may introduce the 
new charter in the replication, becauſe it is conſiſtent with the 
matter contained in the plea, but there is ſomething to be 
ſuperadded to that matter. But in this caſe the new matter 
alleged in the replication is not conſiſtent with the defendant's 
plea; and if the plea be true, that which is ſtated in the re- 
plication is totally immaterial. And this practice, which is an 
abuſe of the privileges of the crown, ought to be checked; 
ſince, if permitted, it would be productive of great oppreſſion to 


the ſubject. 
Judgment for the defendant. 


Bower then moved to enter up judgment for the crown, not- 
withſtanding the ifſues were found for the defendant, becauſe 
the cuſtom, on which the defendant relied in his plea, could 
not be ſupported in point of law. Cauſe was afterwards (a) 
ſhewn againſt this rule by | 

Adair, Serjt. Bearcroft, Erſkine, Wood, Leiceſier, and Bro- 
derick,—The objection is, that the right of admiſſion exerciſed 
fince the charter is ſo eſſentially different from that exerciſed 
before, that it cannot be conſidered as a continuation of an im- 
memorial uſage. But a preſcription may continue in the ſame 
body, though the individuals compoſing that body be not the 
fame; and that is the ſubſtance of this cuſtom. In Luttre/'s 
caſe (6) it is ſaid, “ If a corporation have franchiſes or privileges 
« by grant or preſcription, and afterwards they are incorporated 
« by another name, as where they were bailiffs and burgeſſes 
« before, now they are mayor and commonalty ; or prior and 
* convent before, and afterwards they are tranſlated into a dean 
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“ and chapter; although in theſe caſes the quality and name of . e, 
« their corporation are altered and changed, yet the new body * , 


i 


will enjoy all the franchiſes, 9c. which the old corporation « ! 
had either by grant or preſcription.” So in Bro. Abr. % Pre- © burgeſer, 


* ſcription,” pl. 70. © If a prior be made an abbot, in pleading 2 


« a preſcription he myſt ſay, that the prior and his predeceſſors 0 —_ 
« from time whereof, Ec. till he was profeſſed an abbot, and * time” o 
* that ſince that time the abbot and his ſueseſſors have been COTE 


e ſeiſed, Wc.” The alteration therefore of the name or quality — 


12 choſe ; after verdi for the defendant eſtabliſhing this cuſtom, the Court held it well pleaded, 
© appcaring to them to have been always exerciſed by the ſame body, ¶ the common council, though 
Fonitituted of ditferent perſons at different times, 


(s) On Hedneſcay, Nevember 23. (5) 4 Rep. 37, - 
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of the body does not deſtroy the preſcription. 'Then the only 


———— queſtion here is, whether this is not a continuation of the ſame 
_ n body, © the common council ;” and that it is ſo appears from the 
Knieur. language in which the cuſtom is pleaded. It is ſtated, that 


the mayor and burgeſſes in common council aſſembled from time 
immemorial till the granting of the charter, and the mayor, 


bailiffs, and capital burgeſſes, in common council afſembled, have 
ſince that time admitted, g. By this it appears that the right 


of admitting freemen has always exiſted in the common council, 
of whatever deſcription of perſons that body was compoſed, and 
not in the body at large; the only difference being, that prior 


to the charter the common council conſiſted of the mayor and 


burgeſſes, and ſince that time of the mayor, bailiffs, and capital 
burgeſſes. It is alſo to be remembered, that this is a motion 
after verdict ; and the finding of the jury could not be true, if 
that were otherwiſe ;. for by their verdict they have in ſubſtance 
found, that the mayor and burgeſſes conſtituted the common 
council of the borough before the charter, and that ſuch com- 
mon council had immemorially admitted freemen. The words 
« in common council aſſembled” are ſo deſcriptive of the bedy 
thus aſſembled, that a meeting of the mayor, bailiffs, and bur- 
geſſes, (who, it is admitted, compoſe the common council under 
the charter, ) is ſtyled a meeting © of the mayor, bailiffs, and bur- 
ec geſſes, in common council aſſembled.” Then ſimilar words uſed in 
the ſame cuſtom ought to receive a ſimilar conſtruction. In 
Haddock's caſe (a) it was ſaid, * If a corporation, that hath been 
«« by preſcription, accept a new charter, wherein ſome alteration 
« js of their name, and likewiſe of the method in the governing 
cc part, yet their power to remove, and other franchiſes which 
de they had before, do continue.” Then in this caſe the power 
to admit, which was veſted in the common council prior to the 
charter, continues in the common council under the charter, 
notwithſtanding an addition has been made to that body, and 
notwithſtanding the method in the governing part of the cor- 
poration was altered by the charter. _ 

Bower, Lane, Manley, and Topping, in ſupport of the rule.— 
It is not contended, that the ancient cuſtom which exiſted prior 
to the charter is deſtroyed, but it ſtill remains in thoſe who 
formerly enjoyed it; for it was not veſted by the charter in the 
common council, which is a ſeparate body, created by the charter 
for particular purpoſes only. And before the charter the right 


(a) 1 Yent, 355, ; and Sir T. Ray. 435 of 
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of admiſſion was in the whole corporation. The concluſion drawn 1791. 
by the counſel on the other fide that the common council under ——— 
the charter are inveſted with all the powers lodged in the com- IC — 
mon council before, and that the right of admitting freemen was Kxõ f. 
lodged in the common council before, is neither warranted by the 
reaſon of the thing, or by the terms in which the cuſtom is 
pleaded. The whole argument is fallacious ; and the fallacy con- 
fiſts in the ambiguous uſe of the words “ in common council 
« aſſembled.” The common council is a ſelect body introduced 
into the corporation for the firſt time by the charter of Elizabeth, 
created only for particular purpoſes, and inveſted only with ſpe- 
cial powers. No ſuch body exiſted in this corporation before that 
time; and the meaning of the phraſe “ the mayor and burgeſſes 
in common council aſſembled” is “ a meeting of the whole 
« corporation in common hall aſſembled.” It is merely a deſcrip- 
tion of the meeting; and is equivalent to “ aſſembly.” Sir Ro- 
bert Saqvyer, in his argument (a) of the London quo warrants 
caſe, defines with great accuracy the meaning of theſe terms : 
« Upon the ereCtion of all corporations, the power of aſſembling, 
« deliberating, and determining, for the corporation, is either 
« entruſted with a few particular members, whoſe continuance 
« in that truſt is directed by the ſeveral charters, or with the 
« whole body; and that either expreſsly, in plain words, or by 
« implication of law, when the charters are altogether ſilent 
« therein : the law in fuch caſe lodgeth the power of aſſembling, 
« debating, and determining, for the corporation, in all the mem- 
« bers; and the whole jointly aſſembled, or ſo many of them as upon 
notice ſhall appear, conſtitute the common council; and ſuch 
« aſſembly is not ſtyled the common council from being retained 
« and giving counſel, but they are ſo called from their joint 
« afſembling and conſulting for themſelves, who conſtitute the 
« body politic.” No ſuch body as „ a common council” is 
known by the common law; it muſt be created by charter, or 
exiſt by preſcription, which preſuppoſes a charter; and, it not 
being ſtated on this record that there exiſted ſuch a body in the 
old corporation, the Court cannot preſume it from the formal 
words of the general meeting of the whole corporation * in com- 
mon council aſſembled.” But even if this were doubtful on 
the words © in common council aſſembled,” taken by themſelves, 
all doubt is removed by the words which immediately follow, 
and are connected with them, namely, © under their various 


(a) Page 32 of his argument, 
« names 
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1791. „“ names of incorporation.” This of neceſſity means a meeti 
of the body at large, and cannot be taken to mean a ſelect body, 
833 ſince it is not pretended that there ever was a ſub- incorporation 


Kx1cnr. of any particular part of this corporation. The words © under 


ce their various names of incorporation” refer to © in common 
ic council aſſembled,” and theſe latter “ to the mayor and bur. 
te gefles.” The whole is deſcriptive of one body aſſembled together 
under whatever name by which it may have been called at any 
time: if therefore the words “ in common council afſembleq” 
mean that the mayor and burgeſſes were aſſembled as a common 
council, the latter words, © under their various names of incor. 
« poration,” muſt alſo mean that that common council was in- 
corporated, and had various names. But the plea ſtates that the 
. corporation were a corporation by preſcription under various names 
of incorporation, to which only thoſe words in the cuſtom can ap. 
ply. If then the right of admitting ſreemen were once veſted in 
the body at large, as it is ſtated in the plea, it muſt ſtill continue 
in them, unleſs it were given by the charter to the ſelect body; 
and the defendant not having ſtated in his plea that the charter 
veſted this right in the ſelect body, it muſt now be taken that 
ſuch is not the fact; ſinee if the Court were to preſume it, they 
muſt alſo infer that that right was taken away from the body at 
large. But upon this record every franchiſe which the whole 
body had before the charter muſt be taken to remain in them 
now, except thoſe which were transferred by the charter to the 
ſelect body. Now all the powers which the charter intended to 
transfer to the newly-created common council are particularly 
expreſſed in the charter; but the right of admitting freemen is 
not one of them. The power given to the common council of 
making bye-laws for regulating the conduct of all the officers of 
the corporation only attaches on them 4vhen they are elected; and 
the power to make laws, declaring the manner in which all 
elections in the corporation ſhould be made, does not of itſelf 
give them the abſolute and excluſive right of admitting and ſwear- 
ing in, In R. v. Spencer (a) where the common council of Maid- 
ane had made a bye-law, narrowing the number of the perſons 
eligible, Lord Mansfield ſaid, “where the power of making bye- 
« laws is by the charter given to a ſelect body, they do not re- 
« preſent the whole community, and therefore cannot aſſume to 
« themſelves what belongs to the body at large.” If therefore 
the common council of Newca/fle had, immediately after the 


(a) 3 Burr, 1837. 
charter, 
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charter, made a bye-law confining the right of admiſſion to their 
own body, it would have been void : but even if ſuch a bye-law 
could have been ſupported, it is ſufficient here to ſay, that no 
ſuch law is pleaded, and that the defendant in his plea ſays, that 
that right is derived to the common council under the charter. 
It is alſo worthy obſervation, that if the common council can 
ſucceed in this attempt to wreſt into their own power this parti- 
cular privilege, by the ſame mode of reaſoning they will extend 
their pretenſions to every other franchiſe formerly enjoyed by 


429 


1791. 


— — 
The Kt e 
ain 


Kx1iGuT. 


the body at large, and by them ſaid to be exerciſed in common 


council aſſembled, which the common council may have uſurped 
ſince the charter; and their very uſurpation will be converted 
into concluſive evidence of their legal right. 

Lord KEN TON, Ch. ]J.—Many important arguments have been 
uſed on both ſides; but, on conſidering the whole, I am of opi- 
nion that the rule muſt be diſcharged. And I do not think that 
the proſecutor had any ſanguine expectations of ſucceſs, other- 
wiſe he would have demurred to the defendant's plea. How- 
ever, if on reconſideration he could diſcover any defect in that 
plea, he has a right to take advantage of it in this ſtage of the 
proceedings. But it is not to be forgotten that the verdict has 
eſtabliſhed this as a fact, that as far back as can be traced, both 
before and ſince the charter of Elizabeth, the admiſſion and ſwear- 
ing in (not the election) of freemen have been in the common 
council; and we are now called upon to ſay, that every thing 
that has been done ſince the granting of the charter has been im- 
properly done. Where no common council is eſtabliſhed, the 
whole corporation may meet together, to conſult about, and to 
decide on, their corporate rights; they may conſtitute a corporate 
aſſembly ; but, in technical language, that is not called“ The 
« common council,” nor are they ſaid to be “' in common 
© council aſſembled.” But it has been contended, that thoſe 
words mean only the form and deſcription of the meeting; and 
we are now deſired to ſay, that all the meetings of the mayor 
and burgeſſes in common council aſſembled were meetings of the 
whole corporation: but it does not neceſſarily follow that thoſe 
meetings were compoſed of the whole body corporate; and we 
ought not to conjecture that they were merely for the purpoſe 
of overthrow ing the proceedings of this corporation for the two 
laſt centuries, The whole argument ſeems compriſed in the 
compendious form in which the defendant's counſel ſtated it, 
© that the righc of admiſſion, prior to the charter, was in the 
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& common council, however conſtituted, and ſince that time 
« has been in that body as conſtituted by the charter.” And 
this is eſtabliſhed by the finding of the jury. At the moſt, the 
words, upon which we are called upon to overthrow the uſage 
ſince the reign of Elizabeth, are ambiguous; and if there ever 
was a meeting before the charter not conſiſting of the whole 
body, there is an end of the queſtion. 'The new modification of 
the common council cannot, make any difference; becauſe, az 
the whole corporation accepted this charter, they aſſented to it, 
And by that acceptance the ſame powers which were exerciſed 
by the old body (among which is that of admitting freemen) 
are now veſted in the new body. 

ASHHURST, J.— The jury having found that the cuſtom for the 
common council to admit and ſwear in the burgeſſes of this cor. 
poration has uniformly exiſted ſince the charter, every intend. 
ment is to be made in fayor of it. And I concur with my Lord 
in thinking, that a meeting of the © mayor and burgeſſes in com- 
tc mon council afſembled”” does not neceſſarily mean a meeting of 
the 20h le corporation. Now if it appear that prior to the charter 
of Elizabeth chere did exiſt a body called the common council, 
though differently conſtituted from the preſent common council, 
the defendant will be entitled to judgment. And I think that 
the interpretation put by the corporation on their ancient rights 
by uniform uſage fince the charter, is a ſtrong proof that there 
was ſuch a body; and if it were neceſſary, it muſt now be pre- 
ſumed, otherwiſe the finding of the jury could not be right. 

BULLER, J.— The caſe of the King v. Spencer has no analog) 
to the preſent, There the queſtion aroſe on a bye- law; and it 
was held to be bad, becauſe it was made by a ſelect body of the 
corporation, and varied the mode of election as directed by the 
charter. But a new charter granted by the crown, and accepted 
by the corporation, falls under a different conſideration from 
the caſe of a bye-law ; and therefore it is material that the char 
ter of Elizabeth was accepted by this corporation. For whatever 
might be the original conſtitution of the borough, it was in the 
power of the crown, with the conſent of the exiſting body, to 
alter the rights of the corporation in any reſpect. Now here 
the new charter was granted to-the old body, the mayor and 
burgeſſes; and whatever alteration it made in the corporation, 
they muſt be bound by it, having accepted it; the laſt charter 
is therefore the governing law of the place. And I think that 
by that charter the new common council have the power of ad- 
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mitting and ſwearing in freemen; for it expreſsly gives to 1791. 
them power © to make laws for the direction and declaration in —— 
« what manner, Sc. all the officers of this corporation ſhall 0 2 
he choſen, Sc. and by whoſe ſuffrages and voices.” Beſides Kntonr, 
which there is an uſage for nearly two hundred years, conſiſtent 
with the charter, and which ought ſtill to prevail, if there be 
nothing on the record to contradict it. Now it is ſtated, that 
prior to the charter the right of admiſſion was in the mayor and 
burgeſſes in common council aſſembled : but the following words, 
« under their various names of incorporation,” have been relied 
on to ſhew that theſe were meetings of the whole corporation : 
but the name of the corporation cannot be material. Suppoſe 
the plea had ſtated the cuſtom in a ſhorter mode than the pre- 
ſent ; that it had ſtated that there had been immemorially a body 
corporate, and a common council, and that the Jaſt body had im- 
memorially admitted freemen. There could have been no ob- 
jection to ſtate it in this ſhort way; and the cuſtom, as ſtated 
in the preſent plea, is in ſubſtance the ſame ; it only differs 
from it in introducing the different names of incorporation; 
and in ſtating who are the perſons compoſing the common 
council, it means this, that the common council, however con- 
ſtituted, have immemorially exerciſed this right. There is great 
weight in one of the arguments uſed by the proſecutor's counſel 
that © a common council“ is not noticed by our law, becauſe 
every corporation has not a common council; but whether or 
not there be ſuch a body, and what powers they have, muſt 
depend on preſcription or charter. But in this caſe we muſt 
take it, after verdict, that there was ſuch a common council as 
might legally have the right which it is ſtated in the plea that 
they have immemorially exerciſed ; and that right is transferred 
to the new body by the charter, which was accepted by the 
whole corporation. | 
GRosE, J. declared himſelf of the ſame opinion. 
Rule diſcharged, 


' Thur 
Canpen againſt KENDRICK. — 


\ N action had been brought ſome time before by the preſent An attor- 
defendant, as indorſee of a promiſſory note for 150/. againſt ww fy — 
by any rule of law from giving evidence of a converſation between him and his client touching the 
Juſtice of his ſuit aftcr a writ of inquiry executed on an interlocutory judgment, and a compro- 
pile thereupon ; fur the purpoſe of the ſuit having been obtained, the communication could not 
laid io have been wade by way of inſtruction ſoi conducting his cauſe. | 
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1791. che preſent plaintiff as the maker; in which cauſe interlocutory 
—— — judgment had been ſigned, and a writ of inquiry executed; 


| 
| 
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after which the cauſe was compromiſed by Cobder's paying part, 
and giving a warrant of attorney to confeſs judgment for the 
reſidue of the 150/. (a) And in the interval between the time 
when the warrant of attorney was given and the time when the 
money became due, according to the defeaſance thereof, Kendrick 
told Allen, who was his attorney in that ſuit, that he was glad 
it was ſettled, for that he had only given 10/. in caſh, and his 
promiſſory note for it, and that he knew it was a lottery tranſ- 
action. This action was now brought to recover back the 
money ſo paid on the ground of want of conſideration ; and in 
proof that that was known to Kendrick at the time he took the 
note. Alien was called as a witneſs at the trial to ſpeak to the 
converſation above mentioned, and he was admitted by Lord 
Kenyon after argument upon his incompetency ; and a verdict 
paſſed for the plaintiff, 

Law now renewed his objection, and moved for a new trial, 
on the ground that Allen had been improperly permitted to give 
evidence of the converſation between him and the defendant, 
his client; contending that Allen fell within the rule of law 
which prohibited an attorney from betraying the confidence 
placed in him by his client, which confidence laſts ſo long as 
any proceedings may be had in the cauſe. Here the proceedings 
were not completely at an end when the converſation was held, 
The party might {till have proceeded to judgment in the original 
ſuit; and the attorney had ſtill his lien for the coſts : fo that 
the relation of attorney and client in reſpec of the parties to the 
original ſuit was not determined at the time when the commu- 
nication was made by Kendrick to Allen and his attorney. 

Per Curiam.— The difference is, whether the communicatiou 
were made by the client to his attorney in confidence as in- 
ſtructions for conducting his cauſe, or a mere gratis dictum. The 
former was not the caſe here: on the contrary, the purpoſe in 
view had been already obtained; and what was ſaid by the 
client was in exultation to his attorney for having before de- 
ceived him as well as his adverſary, and for having obtained 
his ſuit. 
Rule refuſed, 


(a) Another ohjection was taken at the trial, that this action was in effect to put 
the ſame ſum in litigation a ſecond time which had been recovered in the former 
action by Kendrick againſt Cobden; but Lord Kenyon over- ruled it on the ground that 
the money had been paid under a compromiſe, and not under the judgment of a 
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CHARLTON againſt FLETCHER, 


ANLEY had obtained a rule nift for ſetting aſide a war- 
M rant of attorney to confeſs judgment, upon the ground 
that it was executed by the defendant when in cuſtody, and 
that uo attorney was preſent on the part of the priſoner at the 
time. 

Baldwin now ſhewed for cauſe that the defendant, at the time 
he executed the warrant of attorney, was not in cuſtody at tlie 
ſuit of the plaintiff, but under criminal proceſs ; and cited Hol- 
combe v. Wade (a), and Gillman v. Hill (b), to ſhew that the rule 
was confined to caſes where the defendant was in cuſtody at the 
ſuit of the party to whom he executed the warrant of attorney, 
for it was made to prevent oppreſſion by dureſs of the impriſon- 
ment at the ſuit of the party himſelf. 


The Court were clearly of opinion that the rule did not extend 


to the preſent caſe, and 
* s Diſcharged the Rule (c). 


(a) 3 Burr. 1792. (J) C:nop. 141. 
() Vide Birch v. Sharland, ante, 1 vol. 715. and Parbinſis v. Caines, 3 wel. 616. 


Yea, Bart. againſt LETHBRIDGE. 


HIS was an action on the caſe againſt the defendant, 
ſheriff of Somerſerſhire, for taking inſufficient pledges in 
replevin. At the trial before Buller, J. it appeared that the plain- 
tiff had diſtrained on one Rogers his tenant, who replevied, 
and removed the proceedings into this court by a recorduri facies 
lquelam ; that Rogers having declared in replevin; the plaintiff 
avowed for rent in arrear, 84/., and afterwards obtained 
judgment de retorno habendoz and to this writ the ſheriff returned 
an eloignment. It alſo appeared that the pledyes in replevin 
were inſufficient. And the only queſtion in the cauſe was, what 
ſhould be the amount of the damages to be recovered in this 
action agaiuſt the ſheriff; the Learned Judge thought the plain- 
tiff could only recover 61 /. 18 5. the value of the diſtreſs taken; 
but his counſel inſiſting that he was entitled to recover againſt 
the ſheriff the amount of the damages and coſts recovered againſt 
the plaintiff in replevin, which was 142 /., a verdict was accord- 
ngly taken for that ſum, leave being reſerved to the defendant 
Vox, IV. TF to 
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to move this Court to reduce the damages to 617. 185, if 
ſhould be of opinion that the plaintiff was only entitled to that 


Yea, Bart. ſum. 


A rule for that purpoſe having been accordingly obtained by 
Gibbs, it was now oppoſed by 

Lawrence Serjt., Watſon Serjt., and Lens, who argued that, 
as this was an action on the caſe, where the damages are in their 
nature uncertain, the plaintiff ought to recover ſo much as he 
had ſuffered by the ſheriff's neglect in taking inſufficient 
pledges, which they ſaid was as much as the bail themſelves 
would have been liable to under the ſtatute 11 Geo. 2. c. 19, 


J. 23. Now by that ſtature the ſheriff is required to take ſure. 


ties in double the value of the goods diſtrained, conditioned for 
proſecuting the ſuit with effect and without delay, and for duly 
returning the goods diſtrained, in caſe a return ſhall be awarded: 
and, if the bond be forfeited, the Court where the action i; 
brought may give ſuch relief to the parties upon ſuch bond az 
may be agrecable to juſtice and reaſon. The meaſure of da- 
mages therefore in this caſe is that which the Court would hare 
awarded according to juſtice and reaſon, if the bail themielves 
had applied for relief under this ſtatute. And as no: only the 
goods diſtrained were taken out of the plaintiff 's hands, but as 
he was under the neceſſity of defending the replevin ſuit in 
order to obtain judgment for the redelivery of them to him, he 
would be entitled to the coſts of that ſuit. Then the coſts of the 
repleyin ſuit, added to the rent in arrear, form the damage 
which the plaintiff has ſuſtained in conſequence of the ſheriff's 
neglect of duty. The Legiſlature would not have required the 
bond to be taken in double the value of the goods diſtrained for 
any other purpofe than that of protecting the party making the 
diſtreſs, and of indemnifying him againſt all expence in pro- 
curing a return of the thing diſtrained, in caſe he were juſtified 
in diſtraining; and the coſts of the action of replevin are a ne- 
ceſſary expence in procuring that return. In Gibſon v. Burne!, 
30 Geo. 3. in an action of this kind againſt the ſheriff, Gould, ]. 
before whom the action was tried, was of opinion that the 


plaintiff was entitled to recover the coſts in the replevin as well 


the rent in arrear. So too in Prowſe v. Patiſon (a), which was one 
of the firſt actions of this kind after the 11 Geo. 2., it appears 
on inſpecting the record that the amount of the damages given 
againſt the ſheriff was the rent in arrcar added to the coſts ol 


(s) Bull, N. P. 62, 


the 


_— LE 2 cy cy Þ 


reſponſibility in this reſpeC, 
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the replevin; but indeed it muſt be admitted that the whole of 
that ſum did not exceed the value of the diſtreſs, In Richards 
v. Addon (a) it was taken for granted that the ſheriff was liable 
for the damages and coſts recovered by the defendant in the 
replevin ſuit ; and there he was compelled to make ſatisfaction 
to that amount by a rule of Court. This being an action 
on the caſe, the jury were not reſtrained to give merely the 
preciſe amount of the rent, Suppoſe the plaintiff, inſtead of 
bringing this action, had brought detinue for the goods (which 
he might have done, 2 Hen. 6. fo. 15.), the jury might have 
given damages for the detention beyond the value of the goods, 
So in an action on the caſe againſt the ſheriff for an eſcape, the 
jury are not limited to any certain ſum, but may give not only 
the original debt, but damages alſo. 

Lord Kexron, Ch. J. (ſtopping Nocte, Serjt. and Gibhe on 
the other ſide).— In order to ſee to what amount the ſheriff is 
anſwerable, it is neceflary to inquire what would have been the 
conſequence if he had taken ſufficient pledges. Now the duty 
of the ſheriff, as preſcribed by the act of parliament, is to take 
a bond for proſecuting the ſuit, and for a return of the goods 
diſtrained, if a return ſhall be awarded (5). Then if he had taken 
ſuch a bond, how would it have been ſatisfied ? by returning 
the goods taken: then the value of thoſe, goods ſeems to be the 
true meaſure of damages to be given in this action. In the caſe 
cited from Black}. Rep. the only queſtion was, who ſhould be 
anſwerable ? Nothing is there ſaid reſpecting the quantum of 
damages; and it muſt have been by conſent, otherwiſe the Court 
were aſſuming the province of a jury. 

ASHHURST, J. and BULLER, J. aſſented. 

Grose, J.— The duty of the ſheriff is accurately pointed out 
by the ſtatute 1/efAminſter 2. (e), which requires, © that ſheriſfs 
* ſhall not only receive of the plaintiffs pledges for the purſuing 
« of the ſuit, before they make deliverance of the diſtreſs, but 
« alſo for the return of the beaſts, if return awarded. And if 
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© any take pledges otherwiſe, he ſhall anſwer for the price of the - 


© beaſts.” And the 11 Geo. 2. does not enlarge the ſheriff's 


Rule abſolute (4). 
% 2 Bl. Rep. 1220. (6) 11 Geo. 2. c. 19. (e) 13 Fd. 1. fl. 1. c 2. ſ. 3. 


id) Malina v. Macauley, Weſtminſter Sittings after il. 1791, S. P. Sed wide 
erte Y, TLeelsridge, 2 H. Biackft, 76. 
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1791, Fe 8 
KEMLAND againſt Macaurkr and Another, 
Frida 1 1 Y 
Pings; + Rule having been obtained, calling on the defendant; to 
The Court ſhew cauſe why their execution for the coſts founded on x 


i th judgment of nonſuit ſhould not be ſet afide, becauſe it was ſued 
ſendant's Out aſter the plaintiff had ſerved them with the allowance of x 
execution : 

for the coſts Vrit of error, 2 

of a nonſuit Agſtine now ſhewed cauſe,; and relied on Bex v. Bennett (a), 
ſued out . . 

after notice where this very point was ruled by the Court of Common Pleas 
ee after conſideration, becauſe (they ſaid) the writ of error in ſuch 
writof a caſe mult evidently be brought for the purpoſe of delay and 


u nl vexation. 

_ — Garrow, contra, ſaid, Whatever might be the practice of that 
tor delay, Court, this Court will not preſume that a writ of error is brought 
for the purpoſe of delay ; but, on the contrary, they have always 
required a declaration (5) of the party ſuing out the writ of 
error that ſuch was his object before they have permitted the 
other party to proceed in defiance of the writ of error, This 
rule has been ſo ſtrict that they would not attend to the tacit ac- 
quieſcence of the defendant's attorney, who ſued out the writ of 
error, and could not point out any defect in the proceedings (c). 
And indeed it would be nugatory to give a right to the ſubjed 
to queſtion the validity of a judgment upon a writ of error, if he 
could not in the meantime avert the operation of the judgment 

thus impeached. | 
Lord Kexyon, Ch. ].—In general the rule is as the plain- 
tiif's counſel has ſtated it, that a writ of error allowed and 
ſerved operates as a ſuperſedeas to arf execution, and the Court 
will ſtay the proceedings of courſe ; but that is on the ſuppo- 
ſition that the party may have ſome error to complain of in the 
judgment, which it is right ſhould be examined into before ene. 
cution is awarded, And therefore if it appear plainly and un- 
equivocally to the Court that the writ of error is brought merely 
for delay, that reaſon does not hold, Now nothing can make 


it appear more plainly than the mere ſtate of the proceedings 


(a) H Bl. Rep. C. B. 432. (2) Pu! v. Charnuth, ante, 3 wh. 79. 

(e) Chriſtie v. Richardſon, ante, 3 80. 78. hut in Lao v. Smith, M. 30 C. 3. ;. N. 
where it appcared that botl; before and after the writ of error was brought, the de- 
fendant's attorney had told the plaintiff, “ that he muſt delay the payment of toe 
4 debt and coſts as long as he could, as his client was already confiderabsy in arrear 
« to him,” the Court reſuſed to ſtay the proceedings on the plaintiff's judgment 
pending the writ of error brought by the deſendant. 

The ſame point was ruled in Er4n; v. Gilbert, Tr. 31 Geo. 3. F. Rona declara- 


tion by one of the bail that the writ of error was broug!.t for dc. : 
1 
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in this caſe; and the caſe cited from the Common Pleas being 
directly in point, there ſeems no ground here for withholding 
from the defendants the fruits of their judgment, 

BCLLER, J.— The rule is, that if it be apparent to the Court 
that the writ of error is brought merely for delay, they will not 
ſtar execution, How that is to be made out is matter of evi- 
dence in each caſe. In general the Court require it to be proved 
by an acknowledgment from the party who ſues out the, writ 
of errorz and they have held that the belief of the other party 
that it is brought for delay is nor ſuſſicient. But here it is ap- 
parent that there can be no error of which the plaintiff can 
avail himſelf; for if the record were manifeſtly erroneous, the 
plaintiff, who has made default by ſuffering a nonſuit, can never 
Jave a judgment aſterwards in his favour, 

The other two Judges concurring, 


Rule diſcharged, 
— — . — 


The Mayor and Commonalty of Oxrokp again}? 
RichARDSON and Another. 


RESPASS for ſiſhing in the plaintiffs? free fiſhery, and 

alſo in their ſeveral hſhery in Orford Haven, Suffolk, Plea, 
that Orford Haven from time immemorial hath been, and is an 
arm of the ſea, in which every ſubject of this realm hath had 
and {till ought to have the liberty of free fiſhing. Replication, 
that the corporation of Orford are a corporation by preſcription 
and alſo by charter granted by Queen Elixabeth, and that the 
corporation have immemorially had and enjoyed, and till 
cught to have and enjoy the excluſive liberty of dredging and 
lining for oyſters in the ſaid place, &c. at all ſeaſonable times 
of the year, traverſing that in the ſaid arm of the ſea every 
dubject has a right of free fiſhing, Sc. Rejoinder, that the 
place in which, Sc. hath been immemorially an arm of the 
ſca, in which, every ſubject has a right of free fiſhing, tra- 
verſing the preſcriptive right claimed by the plaintiffs in the 
replication, Demurrer, becauſe the plaintiffs in their replica- 
ton traverſed a material and iſſuable point of the defendants! 
plea, and by that traverſe tendered to the defendants a material 
iſſue, but the defendants in their rejoinder did not take iſſue 


upon that traverſe, or join in iſſue with the plaintiffs thereupon, 


the preſcriptive righ” la ma by the plaintiff ; for he firſt traverſe is a m 
in ue the true queſtion in diipute between the parties. 


Ff z but 
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aterial one, and will put 
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but paſſed by and took no notice thereof, and traverſed another 
part of the plaintiffs" replication, and thereby attempted to put 
in ilſue another matter, and a matter alleged by the plaintiffs by 
way of inducement only to the traverſe ſo made and taken by 
the plaintiffs; and thus attempted to introduce great uncer. 
tainty, confuſion, and unneceſſary length of pleading, Cc. 


T. Walton was to have argued in ſupport of the demurrer; - 


but the Court deſired 

Baldwin, contra, to begin; who endeavoured to ſupport the 
rejoinder by ſaying that the traverſe tendered in the replication 
was a matter of law, and that in ſuch a caſe the defendant was 
at liberty to traverſe the inducement to the plaintiffs traverſe. 
It is not diſputed but that, where a material traverſe is tendered, 
which will put the whole queſtion in iſſue, the adverſe party 
muſt take iſſue on it: but here the plaintiffs wiſhed to traverſe 
a mere matter of law, becauſe in an arm of the ſea every ſubject 
has a right prima facie to fiſh. Carter v. Murcote, 4 Burr. 2102. 
Warren v. Matthews, Salk. 357. 1 Mod. 105. The defendants 
being ſubjects, have a prima facie right to fiſh, without geing 
into evidence to eſtabliſh that right, but the party diſputing 
that title muſt ſhew a preſcriptive right in himſelf. And there- 
fore the defendants offered a traverſe of the ſpecial right in the 
corporation; which was the material iſſue to be tried, namely, 
Whether or not they had ſuch a ſeparate right as would take it out 
of the general rule of law. That there may be a traverſe upon a 
traverſe, when the firſt is not material, is clear from many autho- 
rities. In Mall. Qu. Imp. 229. it is ſaid, that if the traverſe tendered 
be not material in ſubſtance, the other party may traverſe the in- 
ducement to ſuch traverſe, and need not take iſſue on the former 
traverſe. Again, in Hob. 104. © A man brings an action of waſte 
« for felling trees, and lays that the leſſee felled and ſold them: 
*« the defendant confeſſes that he felled them, but ſaith that he 
« beſtowed them in repairing the houſe, ab/que hoc that he fold 
e them : The plaintiff may reply that he let them rot, or any like 
« caſe of waſte, ab/que hoc that he employed them to reparations, 
« and this is traverſe upon traverſe.” 80 in Crane v. The Biſb 
of Norwich (a) in quare impedit the plaintiff declared on a ſeiſin in 
A., who conveyed to B., who conveyed to the plaintiff, and that 
afterwards the church became void; the defendant pleaded that 
before the conveyance to the plaintiff the church becam* void, 
and B. preſented him, traverſing that the church was void at 
any time after the conveyance to the plaintiff, The plaintilf 


{a) 2 La-. 1632. 


replied 


A — 
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replied that A. preſented the defendant, traverſing that B. pre- 


ſented him. That was a traverſe of the inducement to the 
defendant's traverſe, and held good, 

Lord Kenyon, C. J.—-It ſeems clear from the caſes cited 
that, where a traverſe is tendered, which is not calculated to 
try the right in queſtion, the other party need not take ifſue' 
vpon it, ſince it would be a nugatory iſſue. But it is admitted 
that there cannot be a traverſe upon a traverſe, when the firſt 
will decide the whole queſtion. And this does not depend on 
any arbitrary or capricious rule, but is founded on good ſenſe 
and reaſon ; otherwiſe pleading would anſwer no other purpoſe 
than that of lengthening the record. With regard to the queſtion 
of law in this caſe, as to the right claimed by the plaintiffs, 
there can be no doubt but that there may be a preſcriptive right 
in a ſubje& to a ſeveral fiſhery in an arm of the ſea, Here then 
after the defendants had pleaded that the place in queſtion was 
an arm of the ſea, in which every ſubject has a right of fiſhing, 
the plaintiffs replied a preſcriptive right in themſelves “ without 
« this, that in the ſaid arm of the ſea every ſubject has a right 
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« of free fiſhing, Sc.“ That was ſaying in other terms, “ The 


« right of fiſhing in this place does not ſtand on the general pub- 
« lic right, but on ſpecial grounds derogatory from the general 
« law.” That traverſe neceſſarily involved in it the real queſtion 
in diſpute between the parties, and conſequently the defendants 
ſhould have taken iſſue upon it. 

AsHnuRsT, ]J.—lt is clearly eſtabliſhed, that wherever the 
point in queſtion 1s traverſed by one party, the other muſt take 
iſſue upon it, for they are not to go on in infinitum. The uſe 
of pleading is to bring the matter in litigation to one point. 
And there cannot be any doubt here but that the merits of this 
caſe might have been fairly tried on the firſt traverſe. But it has 
been objeCted that this was a traverſe of the law : that argument 


would have been well founded if there could be no preſcription _ 


againſt the general right: but, as it is clear that there may be a 
preſcription to take away the general right of the Public in an 
arm of the ſea, the traverſe tendered by the plaintiffs would 
put in iſſue the real queſtion between theſe parties; for it is 
founded on an antecedent fact introduced into the replication, 
which, if true, would defeat the general right upon which the 
defendants relied. 

BulLER, J.— The defendants' counſel has endeavoured to 
{upport the ſecond traverſe on two grounds; firſt, becauſe the 
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traverſe tendered by the plaintiffs is a matter of law; and 
ſecondly, becauſe it is immaterial. The firſt is anſwered by 
ſaying that this is to be ſupported by evidence, and is not mere 
matter of law. And as to the other ground, the rule of plead. 
ing has been truly ſtated, that, if the firſt traverſe tendered be 
immaterial, the adverſe party may add another traverſe. Then 
with regard to the materiality of the plaintiff's traverſe, the fair 
queſtion might have been as well tried on the firſt, as on the 
ſecond, traverfe. For one patty is to prove that this is an arm 
of the fea, in which prima facie every ſubject has a right to 
ſiſh ; the other is to eſtabliſh a preſcriptive right, which deſtroys 
the general right. And if the point in litigation come diredtly 
to be tried on either of theſg iſſues, it muſt be tried on that 
traverſe which is ſirſt tendered. It is like the caſe of a traverſ: 
where the life or death of another perſon is to be put in iſſue: 
if the firſt traverſe tendered be that the party is dead, iſſue muſt 
be taken on that; or vice ver,; becauſe either of theſe traverſe; 
will bring the ſame queſtion to trial. The caſe cited from 
Iabart (a) is diſtinguiſhable from the preſent; There the de. 
fendant tendered an immaterial traverſe ; the cutting down the 
zrezs was the wrong, and it was immaterial to the merits of that 
cafe whether the tenant had or ad not /d them. 

Grose, J. declared himſelf of the ſame opinion. 

Judgment for the plaintiffs (5), 

fs) This was not the principal caſe in 17:art, but is only cited from 5 Hd. 4. 
7-0. B. And H-bart, Ch J. in commenting upon it, ſaid, “ This firſt traverie was 
not material, nor to a point material, for the plaintiff might have declared of the 
« felling only, and the other point was mere ſurpluſage. And, theretore, though 
„ perhaps if the plaintiff had joined iſſue upon it, and .t had been found for him, 
« he ſhould have had judgment, yet clearly hie was not bound to take iſſue on the 
& plea, as not final to the action; and therefore the plaintiff might have demurred 
* upon the defendant's plea, as reſting upon a thing not material.” 

(5) This judgment was reverſed in the Exchequer-chamber. ide peſt, 5 wil. 367 
and 2 H. Blac. 182. 


The KinG againſt E. Epwanos. 


O * an application to bail the priſoner, who was charged 
with grand larceny, one of the bail was aſked whether he 
had not ſtood in the pillory for perjury ? This queſtion was ob- 
jected to as tending to criminate him, but 
The Court over-ruled the objection; ſaying, there was no im- 
propriety in the queſtion, as the anſwer could not ſubject him t9 
any puniſhment: and the bail admitting the fact, he was ot 
courſe rejected. 
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BEACH4croOrFT and Others againſt Broome. 


TH IS was a caſe ſent from the Court of Chancery for the 

opinion of this Court. M. Vymondſald, by will, dated 
12th June 1749, deviſed his eſtates in Berkſbire (except what were 
ſituate at Caxhill and Lambourne, and the tithes of Grove) to his ſon 
Francis Wymond/eld and his heirs, Sc. and the reſt of his eſtates 
(of which the premiſes in queſtion are part) to his ſon Charles and 
his heirs, &'c. ; and if either Francis or Charles ſhould die without 
having ſettled, or otherwiſe diſpoſed of, the eſtates ſo deviſed, or 
without leaving iſſue of his or their reſpective body or bodies lau- 
fully begotten, or having ſuch iſſue ſuch iſſue ſhould die before his 
or their age or ages of twenty-one, and without leaving lawful 
iſſue, he willed that the premiſes ſo given to ſuch of his ſons 
Francis and Charles ſo dying ſhould go and he gave the ſame unto 
the ſurvivor of them, his heirs, &c. for ever; and if the ſurvivor 
ſhould die without having ſettled or otherwiſe diſpoſed thereof, 
or of the eſtates thereby originally deviſed to him, or without 
leaving lawful iſſue of his body, or, having ſuch iſſue, ſuch iſſug 
ſhould die under twenty-one without iſſue, and his fon Milliam (a) 
ſhould then be dead without iſſue, then he gave ſuch of the ſaid 
deviſed premiſes as ſhould not have been ſettled or diſpoſed of as 
aforeſaid, unto the right heirs of M. Green, then deceaſed, in fee. 
Matthew Wymondſc!d died ſoon afterwards, and Francis Wymond- 
fald died in 1759 without iſſue. By indentures of leaſe and re- 
leaſe, dated the gth and 1cth November 1759, and of bargain and 
ſale inrolled, dated the 1oth November 1759, and a recovery ſuf- 
lered thereon in Michaelmas term 1759, Charles I ymondſeld con- 
veyed the premites in queſtion to 7. Shephard Clerk in fee. In 
Auguſt 1776 Charles Wymendſold died without iſſue, and in 1779 
William Wymendſold alſo died without iſſue. ohn Shephard, who 
died in 1789, by will dated 17th December 1789, deviſed the pre- 
wifes in queltion to the plaintiffs (whom he alſo appointed exe- 
cutors) in truſt to ſell the ſame ; and they, on the 27th April 1790, 
old the ſame by auction to the deſendant, who has ſince refuſed to 
complete the purchaſe, contending that the title above ſtated is 
not a good title. The queſtion ſent for the opinion of this Court 
was, whether under the deviſe in the will of Matthew Wymondſeld 
to Charles Wymondſfold, and the deeds of leaſe and releafe, and 
bargain and ſale dated in November 1759, and the recovery ſuf. 
tered in purſuance thereof, J. Shephard the deviſor took an ab- 
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ſolute and indefeaſible eſtate of inheritance in fee-fimple in the 
premiſes in queſtion. 

Ruſſel, for the plaintiff, ſaid, that it had been contended in the 
Court of Chancery that as the eſtate in queſtion was given over if 
Charles, the ſon, died without having diſpoſed of it, or without 
leaving iflue, in the disjunctive, it was veſted in Green's heir, be- 
cauſe both thoſe events had not happened ; but he inſiſted that 
that queſtion did not ariſe here, becauſe the eſtate was firſt given 
to Charles in fee, and was only to be defeated by his not diſpoſing 
of it and dying without iſſue, which neceſſarily implied the power 
of his diſpoſing of it in his lifetime : and, as he actually conveyed 
it in 1759, the deviſe over to Green's heir never took effect. But 
even if the former queſtion could be gone into, the word « or” 
might be conſtrued « and,” in order to effectuate the deviſor's in- 
tention. Pollexf. 645. 2 Str. 1175. 3 Alk. 390. and Wright v. 
Kemp, ante, 3 vol. 470. And that ſuch was his intention is mani. 
feſt from the deviſe in queſtion; for otherwiſe, if Charles had 
died leaving iſſue, but had not ſettled or diſpoſed of the eſtate, it 
would have gone over to Green's heir, and the iſſue of Charler 
would not have taken, | 

Chambre was to have argued on the other fide, but candidly 
confeſſed, in anſwer to a queſtion from the Bench, that he had 
no hopes of ſucceſs. 

Lord Kenyox, Ch. J.—It is impoſſible to raiſe any ſerious doubt 
in this caſe. I take it for granted that this caſe was ſent from the 
Court of Chancery as a matter of courſe, on its being ſuggeſted 
there that a queſtion would ariſe on the will, fit to be determined 
in a court of law. It ſeemed to me as if the parties had eonſidered 
that a queſtion would be made, Whether this were or were not an 
eſtate- tail? if it had turned on that queſtion, I ſhould have thought 
it extremely clear that, on failure of the firſt limitation, the ſecond 
might have taken effect as an executory deviſe, In truth the rel 
queſtion is, What was the intention of the deviſor ? and if that can 
be collected from the words of the will, it muſt be carried into ex- 
ecution, provided it be not contrary to the rules of law. Now he 
has ſaid in expreſs terms, «I give one eſtate to one ſon and his heirs, 
« and another to another fon and his heirs, and if either of them 
« die, without having ſettled or diſpoſed of the eſtates, or without 
« iſſue, tlen that it ſhould go over.” But the ſon, Charles, has ſettled 
and diſpoſed of the eſtate given to him; and there is no doubt bus 
that thedeviſor intended that he ſhould have the power ſoto do. And 

The Caurt afterwards certified accordingly (a). 


(a) Yide Dec v. Rivers, f, 7 vol. 276. 
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BRADSHAW againſt LAwsox. 


1 was an action of debt to recover 25. 6d., in which 
ſum the defendant had been amerced for not attending, in 
reſpect of a cuſtomary eſtate, a court baron held for the manor 
of Halton, of which the plaintiff was lord. At the trial ſeveral 
objections were taken by the defendant's counſel, when it was 
agreed that a caſe ſhould be reſerved for this Court, and if they 
ſhould be of opinion that either of the objections were well 
founded a nanſuit ſhould be entered. The ſpecial caſe, as far 
as reſpects the principal queſtion, ſtated theſe facts: that the 
plaintiff is ſeiſed of the manor of Halton for life; that the de- 
fendant is ſeiſed of fourteen acres of land, parcel of the eſtate 
mentioned in the deeds after ſtated. Till the reign of queen 
Elizabeth all the lands within the manor (except the lord's de- 
meſnes) were of cuſtomary tenure of inheritance, paſſing by 
cuſtomary deeds and admiſhon of the lord. Several of thoſe 
eſtates remain cuſtomary, unaltered in point of tenure. The 
defendant's eſtate was until the 2d O#feber 18 Jac. 1. parcel of 
one of thoſe cuſtomary eſtates; when by an indenture of feoff- 
ment, with livery of ſeiſin indorſed thereon, the then lord of 
the manor in conſideration of 80/. granted, aliened, enfeoffed, 
and confirmed it to C. Barwicke and his heirs and aſſigns in 
ſee· farm, reſerving the yearly rent of 247. 11d. (there ſtated 
to be the ancient yearly rent) for all manner of other rents, 
ſuits, ſervices, exactions, and demands whatſoever. The caſe 
then ſet forth another deed of the 14th May, 1 Car. 1. by 
which, after reciting that upon the agreement of the above con- 
veyance, and as part of the conſideration given or reſerved 
upon the ſale of the eſtate, it was agreed between the partics 
that Barwicke, and all other perſons who ſhould hold his eſtate, 
ſuould grind their corn at the lord's mill, and ſhould do ſuit 
and ſervice at the lord's court baron for the above eſtate, E. Bar- 
wicke (the ſon of the above C. Borwicke) covenanted for him- 
ſelf and his heirs that they would at all times be ſuitors and 
do ſuit and ſervice, and appear in perſon at all the courts baron, 
Ec. as formerly, and ſhould be ſubject to pay ſuch fines and 
amerciaments as ſhould be aſſeſſed or found due by the homage 
or jury within the manor : and this deed alſo contained a cove- 


nant by E. Barwicke that if he and his heirs and aſſigns, 
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owners of this eſtate, ſhould make default in doing ſuch ſuit 
and ſervice, Oc. they thould pay 25. 6d. for every ſuch default. 
The caſe further ſtated that ſeveral other of the cuſtomary 
eſtates in the manner have been ſince enfranchiſed in like manner, 
The ſtile of the courts holden in the manor has always been 
thus: „The court-baron of A. B. eſq. held thereon, &c. before,” 
Sc. As well the cuſtomary tenants, as thoſe who have been 
enfranchiſed, have been accyſtowed to attend at ſuch courts, 
and the jurics have been compoſed indifferently of ſuch cuſtom. 
ary tenants and owners of ſuch enfranchiſed eſtates, who have 
joined in making amerciaments upon all ſuch owners, as well of 
cuſtomary as enfranchiſed eſtates, as have made default and 
neglected to appear after notice: but it does not appear by the 
rolls of the manor that ſuch amerciaments have ever been 
alfcered. The owners of the enfranchiſed eſtates making ſuch 
defaults have been uſually, but not always, amerced in the ſum 
of 25. Gd. each; and the owners of the cuſtomary eſtates 
34. 4d. The defendant, at the time of holding the Court here- 
a{tcr mentioned, was ſcized of 14 acres of land in Neither Higb- 
Heli, parcel of the premiſes compriſed in the deeds of 2d Or, 
18 James 1. and 14 May, 1 Charles 1. One Thomas Fietcher 
from whom the ſaid 14 acres were purchaſed by defendant's 
anceſtor, and who was the owner of the reſidue of the eſtates 
compriſed and mentioned in the ſaid deeds, pays the yearly rent 
of 1/. 4s. 11d. mentioned in the ſaid deeds to the lord of the 
manor ; and Hetcher, upon the conveyance of the 14 acres to 
ihe deſendant's anceſtor, reſerved to him a leſs yearly rent in 
reſpect of the premiles fo conveyed. It then ſtated that a Court 
was held within the manor in June 1738 (after giving the uſual 
otic) before the plaintiff and his ſteward 3 at which the de- 
tendent was amerced 25. 6d. by the jury for not - appearing to 
perſorm ſuit and ſeryice ; the amerciament was ſigned by the 
twelve jurymen, three of whom were owners of cuſtomary, and 
the others of the eufranchiſed eſtates. The defendant never re- 
ſided within the manor or the pariſh of Halton, but at three miles 
diſtance. Since the deſendant's anceſtor became poſſeſſed of 
this eſtate, Which was in 1742, no owner has attended the 
Court, or been amerced for non-attendance, except in one in- 
tance, in the year 1786, when the defendant paid an amercia- 
ment of 2r, Gd. Thomas Fletcher, the owner of the reſidue of 
this eſtate, attended al! the Courts that have been held ſince the 
Wear 1742. Ueſore the above eufranchiſemeut the cuſtomary 

tenants 
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tenants attended theſe Courts; and ſince that time Barwicle, 
and all other owners prior to Hletcher, uſually attended, or 
have been occaſionally amerced for non-attendance. 

Fitzgerald for the plaintiff, in anſwer to the ſirſt and general 
objection that the defendant was not bound to do ſuit and ſer- 
vice to the Court, ſaid, that though by the firſt deed, 2 Fac. 1. 
taken by itſelf, the defendant's eſtate might be ſaid ro have been 
enfranchiſed, yet, by the ſecond, which is to be conſidered 
not only as part of the ſame tranſaction, but as a part of and 
engrafted on the firſt deed, ſuit and ſervice were expreſsly re- 
ſerved, Both theſe deeds ought to be conſidered as forming one 
conveyance ; eſpecially as the latter recites, that it was part of 
the firſt agreement that the ſuit and ſervice ſhould be reſerved. 
In Co. Litt. 222. 6. it is ſaid, “ if an agreement be made between 
« two, that the one ſhall enfeoff the other upon condition in ſurety 
« of the payment of certain money, and after the livery is made 
« to him and his heirs generally, the eſtate is holden by ſome to 
« be upon condition, inaſmuch as the intent of the parties was 
« not changed at any time, but continued at the time of the 
« livery,” But even upon the firſt deed alone, ſuit and ſervice 
were reſerved in law. By the reſervation of the fee-farm rent 
the lord was entitled to fealty; and a ſeiſin of fealty is a ſeiſin 
of all other ſervices. Lit. ſect. 130, 131.3 4 Rep. 8., in which 
caſe it was alſo held, that “ ſeiſin of the rent” was “ ſeiſin of 
« the fealty.” As to the ſecond objeCtion that the Court was not 
properly holden, becauſe not held before the free ſuitors, he 
admitted that the objection might have prevailed if this were 
a court baron, ſtrictly ſo called, but he ſaid that it appeared that 
this was a cuſtomary, and not a copyhold court ; and that there 
never was a ſufficient number of free ſuitors within this manor 
to conſtitute a court baron. But in a cuſtomary eſtate, like the 
preſent, no free ſuitors are neceſſary; the Court may be held 
before the lord himſelf. Scroggs en Courts, 53. And in Co. Lit. 
58. 4. it is faid that the lord or his ſteward is the judge of ſuch 
a Court as this (a). 

Lord Kxxxox, Ch. J. (ſtopping Chambre, contr2)—Notwith- 
ſtanding all the induſtry that has been exerted on this occaſion, 


{a) Several other objeftions, that had been made at the trial, were anſwered in 
the argument; that the defendant did not live within the bounds of the manor ; that 
he was not perſonally ſummoned to attend the Court; and that the amercement was 
Kot affected: but theſe arguments are here omitted, becauſe the Court confined their 
opinion in giying judgment to the principal queſtion. 
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I cannot entertain a doubt on the principal queſtion, which 
was fettled about five centuries ago by a poſitive act of 
parliament, the ſtatute of quia emptores (a). And the objection 
to the plaintiff's claim, which ariſes on this ſtatute, decides the 
merits of the cauſe, and renders it unneceſſary to conſider the 
other points that were made by the plaintiff's counſel, which 
perhaps on examination would be found equally deſtitute 
of all legal principles. It is ſtated, as the foundation of the 
plaintiff 's demand, that the relation between theſe parties is that 
of lord and tenant; as long as that continued, the ſervices 
to be rendered by the latter were to be regulated by the cuſtom 
of the manor; and among others was that of attending the lords 
court. Now it is ſtated in the caſe that the lord of this manor 


in the reign of James the Firſt by competent deeds of convey. 


ance conveyed the property, of which the defendant is now 
ſeiſed, to the defendant's anceſtor, then a cuſtomary tenant of the 
manor. But it has been ſaid that the old ſervices were reſerved 
by the reſervation of the fee-farm rent: but if the relation of 
lord and tenant abſolutely ceaſed to exiſt, that rent can no longer 
be conſidered as rent-ſervice, but a rent to be recovered accord- 
ing to the contract between the parties. After the ſtatute of 
quia emptores the lord could not by any deed reſerve the old ſer- 
vices, when he conveyed away the eſtate in reſpect of which 
thoſe ſervices were due; for the tenant muſt hold of the ſupe- 


rior lord. By the conveyance the eſtate was no longer parcel of 


the manor, nor held of the manor z neither was the defendant's 
anceſtor any longer a tenant of the manor. Therefore on that 
point, on which all the plaintiff's claim is founded, I am es- 
tremely clear that the defendant was not bound to attend the 
plaintiff's court baron as a tenant of the manor. As to the 
ſecond queſtion : this is not ſtated to be a preſcriptive manor, 
to which there are certain preſcriptive incidents, as was done in 
Lord Paget's caſe (6), but it is ſtated in every count in the declz- 
ration to be a common law. court baron, And ſuch a court 
can only be held before two free ſuitors at the leaſt : wheres 
this Court was holden before the Jord and his ſteward. This 
point is ſo well ſettled, that caſes need not be cited to prove it; 


and I will only mention one inſtance, of Rumſey v. Waltm, 


which was an action on a judgment alleged to have bren reco- 
vered in a court baron; on the trial at the Hereford (ummet 
aſſizes 1760, before Fer, J. the plaintiff proved the Court to 


(a) 18 Ed. 1. f. 1. — On have 
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have been holden before the ſteward; on which it was objected 
that ſuch a Court could not be legally held without two free 
ſuitors; and the Judge, being of that opinion, nonſuited the 
plaintiff, Without however enlarging upon this, or going 
through the other points that were argued, and which might 
perhaps be remedied by the plaintiff's framing a new declara- 
tion; I am of opinion that the very foundation of his claim 
totally fails; and that a judgment of nonſuit ſhould be entered. 
AsSHHURST, BULLER, and Gnosx, Juſtices, aſſenting, 
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O an action of treſpaſs and falſe impriſonment the deſend- 
ant, a juſtice of the peace, pleaded the general iſſue, and 

at the trial juſtiſied under a commitment; which, after ſtating 
that, on a charge made before the defendant that the plaintiff, 
the driver of a hackney coach, had refuſed to go with his coach 
from Kenſington to Hammerſmith, when lawfully required, the 
defendant had convicted him in the penalty of 3os., proceeded 
thus: And whereas the ſaid G. Duck has been demanded by me 
« one of the ſaid juſtices immediately to pay the ſaid forfeiture, 
« but hath refuſed and neglected fo to do, him therefore ſafely 
« keep in your ſaid cuſtody to hard labour for the ſpace of one 
« month from the date hereof; and in the meantime to receive 
the correction of the houſe z” directed * to the governor of the 
* houſe of correction at Clerkenwell.” And the only queſtion at 
the trial was, whether this commitment were warranted by the 
10 Geo. 3. c. 44. ? if it were, it was admitted that the defendant 
was entitled to a verdict. By the 9 Arne, c. 23. .. 8. a penalty 
of 40s. is inflicted on hackney coachmen for taking more than 
the hire, or refuſing to go: by /e#. 12. that penalty is to 
ve recovered by diſtreſs, by warrant of three commiſſioners of 
hackney coaches, to be ſold in ten days, if upon ſeven days 
notice the penalty be not paid without ſuch warrant; and in 
default of diſtreſs, the offenders neglecting or refuſing to pay are 
to be committed to priſon by three commiſſioners till the pe- 
nalty is paid: and by ſe. 49. a penalty of 205. is inflicted on 
any perſon, who drives a coach under licenſe of another, for 
demanding more than his fare, or giving abuſive language, to 
de recovered either before three commilſioners, or one juſtice of 
the 


Frid. 
New, 2 


c. 44. 7. 
a juſtice of 
the peace 
after con- 
victing a 
hackney 
coachman 
tor refuſing 
to go with 
his coach 
may imac - 
diately come 
mit him to 
the houſe 
of correc- 
tion, if he 
do not pay 
the penalty. 


4 — 
— co ens — — "_” 


— A 


— — 


I — = y " H 8 3 
. 


448 


1791. 


Docx 
egairft 


CASES MW MICHAELMAS TERM” 


the peace for London, We/tminſler, Middleſex, or Surrey; and if 
— —ͤ—T the party convicted reſuſe to pay, he is to be committed to 


priſon to hard labour for ſeven days. By the 1 Geo. 1. Af. 2. c. 5). 


AvnisG- 7. 2. coachmen who refuſe to go, or exact more than their hire, 


TON. 


forfeit a ſum not exceeding 3 /. nor under 105, to be recovered, 
levied, and applied, as is directed by the former act concerning 
the 40 5. penalty. The 7 Geo. 3. c. 44. / 15. enacts, that when 
any perſon is convicted of any offence, mentioned in any law 
relating to the licenſing and regulating of hackney coaches, three 
commiſſioners may either commit him to priſon in like manner 
as by any ſormer act they are authoriſed to do for any time not 


exceeding a month, or by warrant under their hands and ſeals 


may commit him to Bridexwell in London, or to ſome other houſe 
of correction, there to be kept to hard labour for any time not 
excecding one month, and alſo to receive the correCtion of the 
houſe, if the commiſſioners think fit. The 10 Geo. 3. c. 44. J 5. 
after reciting the 7 Geo. 3. c. 44+, and that doubts had ariſen 
whether the commiſhoners have a power under it to commit 
offenders to priſon immediately upon conviction, © which power 
« would be very beneficial in many inſtances to the public,” 
enacted, that three commiſſioners may in all caſes, where by law 
they may commit any offender to Bridewell or any houte of cor- 
rection, commit him immediately, &c. ; there to be kept to hard 
labour for any time not exceeding a month, and alſo to receive 
the correction of the houſe, Sc.: and /eF. 7. enacts, that al! 
the offences mentioned in that, and the recited acts, may be 
heard and determined, and all and every * the forfeitures and 
« penaltics thereby inflicted may be recovered and levied, not 
only by three commiſſioners, Wc. but alſo by any juſtice of the 
« peace where ſuch offence ſhall be committed, by ſuch ways and 


« means as the penalties and forfeitures in the ſaid aft, of the gth of 


« Anne, are directed to be levied and recovered.” It was urged by 
the plaintiff's counſel at the trial, that this laſt act did not gire 
power to a magiſtrate to commit immediately, but only in default 
of diſtreſs, as the commiſſioners might have committed under the 
ſtatute of Anne but Lord Kenyon ruled n and the de- 
fendant obtained a verdict. 

Wigley having obtained a rule to ſhew cauſe why the verdiC 
ſhould not be fet aſide, on the — of a miſconſtrudtion of 
the act, 

Mingay now ſhewe:'! cauſe againſt it. The Legiſlature in- 
tended to give a co-cxtenſre juriſdiction to the commiſſionctꝰ 


he and 
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2nd to magiſtrates. It is admitted that the former have the 
power of committing to priſon immediately, by the 10 Geo. 3. 
c. 44. J 5-3 and the ſame power is given to juſtices by the 7th 
ſection, which does not ſay that the penalties and forfeitures 
may be recovered before the juſtices by ſuch ways and means 
as the penalties and forfeitures in the act of the gth of Anne are 
directed by that act to be levied, but by ſuch ways as thoſe for- 
feitures are directed to be levied and recovered ; that is, by ſuch 
ways as they may be new recovered ; and this very ſtatute 
10 Gee. 3. expreſsly gave the power of immediate commitment 
for ſuch offences. This is not the firſt time that the powers 
veſted in the commiſſioners have been extended to magiſtrates ; 
for the 4 Geo. 3. c. 26. /. 2., after reciting that inconveniences 
had ariſen from the juſtices of Kent and Surry not having the 
ſame power to enforce the ſtatutes relating to hackney coaches 
28 the commiſſioners, the aldermen of London, and the juſtices 
for Weflminfler, gave the former the ſame authority within their 
reſpective juriſdictions as the latter had. And the circumſtance 
of the magiſtrates of theſe four diſtricts being omitted in the 
fiſth ſeQion of the 10 Geo. 3. ſhews that the Legiſlature intended 
by the ſubſequent clauſe (ſect. 7.) to give to all juſtices, univer- 
fally, where the offence ſhould be committed the ſame powers 
as the commiſſioners at preſent have over thoſe offences, and 
not merely thoſe powers which they had under the gth of 
Anne, 

Erſtine, and Wigley, in ſupport of the rule, after obſerving 
that this queſtion aroſe on a ſtatute highly penal, ſince the party 
convicted had no opportunity of appealing, or of ſeeking redreſs, 
until he had been impriſoned, and that the conſtruction of it 
ought not to be extended beyond the words, admitted that juſ- 
tices have the power of commitment, but ſaid that it was only 
in the ſame qualified manner that the commiſſioners had under 
the ſtatute 9g Anne, namely, after à warrant of diſtreſs, and no 
goods found to anſwer that diſtreſs. The {tat. 10 Geo. 3. c. 44. 
aſter reciting the doubts on the 7 Geo. 3. gave to the commiſſion- 
ers a power of immediate commitment. But that was a new 
power, of which they were not poſſeſſed before: and it is ſilent 
as to magiſtrates, from which it is clear that the Legiſlature did 
not mean to confer the ſame power on them as on the commiſſion- 
ers. Then by a ſubſcquent ſcion all forfeitures and penalties 
may be recovered before the juſtices “ by ſuch ways and means 
« as the penalties and forfeitures in the gth of Anne are directed 
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e to be Jevied and recovered :” it is not by ſuch ways and meang 
&* asthe penalties the 9 Anne may be 1:40 levied ard recovered,” 
but © as the penaltics i» that act are directed to be levied ;” tht 
is, „by ſuch ways as the penalties are directed to be levied and 
& recovered in that ast.“ And thofe penalties and forfeitures 
can only be levied and recovered by diſtreſs, in default of which 
the oftender may be committed, not immediately, but aſter 
feven days at the leait. According to the defendant's conſtruc. 
tion of the 10 Ger. 3. c. 44. J 7. not, only one word is to be 
ſubſtituted for another “of“ for “ in,” but another word « now” 
mult alſo be added; neither of which is by any means neceſlaty 
to give a certain effeCt to that clauſe; and in a penal ſtatute it 
ſeems too much to ſuppoſe that a court of law will add a word 
for the purpoſe of conferring additional and great powers on a 
Gogle magiſtrate, which are always liable to abuſe, eſpecially 
as the ſtatute may be enforced by thoſe powers which it has 
clearly and unequivocally given. It is only in caſes where a penal 
latute may be otherwiſe rendered nugatory, or eafily eraded, 
that a court of Jaw can add a word, to prevent a failure of juſtice. 
Had the magiſtrat-s been totally omitted in this act, there 
might have been ſome colour of argument, that, as this act was 
in puri materi with the former ones, it gave the ſame power to 
the juſtices of the four diſtricts as to the commiſſioners: but they 
are excluded by the former ſection, which ſhews that the 
power ſubſequently given to them was not to be the ſame as that 
ziven-to the commititoners ; otherwife they might all have been 
iucluded in the fame clauſe, Perhaps the Legiflature were in- 
ftiuenced by this conſideration in making a diſtinction in the ju- 
riſdiction of the ſeveral claſſes of judges, that it might be impru- 
dent to truſt a,/irgle mag!/irate with the power of immediate 
commitment, though there might be no danger in delegating 
that authority 7s three commiſſioners, But even it be doubtful 
on the words of the act, the Court ſhould put the molt mild 
interpretation upon it; ſince, whatever conſtruction it may 
receive, it is a penal ſtatute. 

The Court (aid, that this was a queſtion of ſome difficulty, owing 
to the obſcure manner in which the different acts of parliament 
were penned : but they thought, on conſidering the four ſtatutes 
together, as being made in par! materid, and forming one general 
ſyſtem of law upon this ſubject, that the Legiſlature intended 
to give, and had given, by the ſeventh ſection of the 10 Ge. 3. 
c. 44 the ſame power to the juſtices of immediate commicment 

that 
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that was conferred on the commiſſioners by the fifth clauſe of 1991. 


that act; and conſequently that the rule for a new trial ſhould 
be diſcharged. | 
Rule diſcharged. 


The. KinG againſt T. Sainszury Eſq. and Another. 


THE indictment ſtated that on the 4th September in the 
27th year of the preſent reign at the borough of Southwark 
in the county of Surry, a general meeting of the juſtices, &c. of 
the county of Surry, acting in and for the diviſion of the town 
and borough of Southwark, was duly held for the purpoſe of licenſing 
ferſons to keep common inns and alehouſes within the ſaid di- 
viſion, according to the form of the ſtatute, Wc. That one J. 
Hedger then and there requeſted the ſaid juſtices at ſuch meet- 
ing to grant him a licenſe, c. in the pariſh of &. George in the 
Borough: that the ſaid juſtices did not then grant him the 
licenſe, but poſtponed the further conſideration of the queſtion 
until the 11th of September, to which day they adjourned that 
meeting ; that at the adjourned meeting the ſaid juſtices finally 
refuſed to grant their licenſe to Hedger; that the defendants, 
two juſtices of the peace for the town and borough of South- 
wark, well knowing the premiſes, and having notice of the 
{aid determination, and that the licenſe had been refuſed, Cc. 
not having any regard for the laws of this realm, but intending 
to increaſe the number of common inns and alchouſes in the 
fad town and borough, in defiance of legal magiſtracy and 
good order and government, afterwards, on the 18th of September 
in the fame year, with force and arms at Scuthwwark aforeſaid 
unſawfully and wrongfully met together as juſtices of the peace 
lor the town and borough of Southwark for the purpoſe of 
granting licenſes to perſons living in the ſaid town and borough, 
c. and then and there unlawfully and wrongfully granted their 
licenſe to the ſaid J. Hedger to keep a common alehouſe in the 
ſane houſe for which he had ſo requeſted a licente to be granted 
to him by the juſtices for the county of Surry, acting in this 
diviſion, Sc., in breach and violation of the defendants duty as 
jullices; in contempt of the king, aud his laws; againſt the 
form of the ſtatute, Ec. ; and againſt the peace, Oc. 
The defendants pleaded the general iſluez and on the trial 
the jury ſound a ſpecial verdict, in ſubſtance as follows: 
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y charter 
the mayor 
and ſome of 
the alder- 
men of 
London 
have juriſ- 
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After ſtating that the corporation of London were a corporatidu 
by preſcription, it ſet forth three ſeveral charters; 1 Ed. z.; 
23 Hen. 6.; and 4 Edw. 6. by which (inter alia) the mayor, re- 
corder, and ſuch of the aldermen of the city as have paſſed the 
Chair, are appointed juſtices of the peace for the town and borough 
of Southwark : but neither of thoſe charters contained a n- 
mntromittant clauſe as to the juſtices for the county of Surrs. 
That the mayor and aldermen of the city who have borne the 
office of mayor, and the recorder for the time being, have been 
uſed and accuſtomed to hold ſeſſions of the peace within and 
for the town and borough of Southwark four times in every 
year; and for forty years and upwards have licenſed perſons 
to keep alehouſes in the ſaid town and borough; but they have 
not been accuſtomed to act as juſtices of the peace there in 
any other manner. That the town and borough of Southwark 
is within the county of Surry, and the juſtices appointed for the 
county have been accuſtomed to act in Szuthwark, and to licenſe 
perſons to keep alehoufes therein. That the general quarter 
ſeihons have been uſually holden once in every year withia the 
borough, and the three other ſeſſions in other different places in 
the county. The verdict then ſtated that A. B,. C. D. Ec. (the 
juſtices for the county mentioned in the indictment) were on the 
4th and 11th of Steuler 1787 juſtices of the county of Surry, 
and acting in and for that diviſion in which $82th4cark lies. That 


certain juſtices of the county, acting in and for the diviſion in 


which Seuthwark lies, on the 15th of Augit 1787 ſued their 
warrant under their hands and ſeals, and thereby appointed a 
general meeting of the juſtices of the county, acting in and 
for the ſaid diviſion to be holden on the 4th September then nex? 
following, at a certain place therein mentioned, for the purpoſe 
of licenſing perſons to keep common inns and alehouſes within 
the ſaid diviſion; and that in purſuance of ſuch warrant the 
faid general meeting in the ſaid indictment mentioned was held 
on the {aid gth of September by and before A. B., C. D. Cc. 


That at that meeting J. Hedger applied to thoſe juſtices for a 


liceuſe, who did not grant it, but poſtponed the further con- 


ſideration of it till the 11th of September, to which day that 


meeting was adjourned. That at the adjourned meeting heid, 
Sc. thoſe Juſtices refuſed to grant a licenſe to J. Hedger. That 
on the 25th of Aug? 1587 the defendants, then veing the 
mayor, and alderman of the city of Lenden who had paſſed the 
chair, iſſued their warrant for holding a general meeting of the 

5 juſtices 
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juſtices in and for the town and borough of Southwark on the 
14th of September then next at a certain place within the borough 
for the purpoſe of granting licenſes, Sc.; in purſuance of which 
z meeting was held by the defendants on that day, which was 
adjourned to the 18th of September, when they granted a licenſe 
to Hedger, "That at this adjourned meeting, and before the de- 
fendants licenſed Hedger, they had notice of the general meeting 
held by the juſtices of the county, and of their having refuſed 
to grant a licenſe to Hedger. But whether, Ec. 

Shepherd, on the part of the proſecution, contended, that 
under 26 Ges. 3. c. 31. / 4. there could be but one legal meet- 
ing of the juſtices, unleſs by adjournment, in any particular 
diviſion for the purpoſe of granting licenſes; and therefore un- 
leſs the defendants could eſtabliſh an excluſive juriſdiction in 
the city of Landon to that purpoſe, and ſhew that the county 
magiltrates had no right to convene any meeting at all, they 
mull fail, in as much as the county magiſtrates had firſt given 
notice of the meeting to be held, and the ſubſequent meeting 
of the city magiſtrates was not an adjournment of the other, 
The ſtatute in que: ion enacts, © that no licenſe ſhall be granted 
« hut on the 1ſt September yearly, or within twenty days after; 
« and that ſuch licenſe ſhall be made for one year only to com- 
« mence on the 29th of the ſaid September ; and that the day 
« and place for granting ſuch licenſes ſhall be appointed by two 
« or more of the juſtices acking for the diviſion by a warrant 
« under their hands and ſeals, at leaſt ten days before ſuch 
meeting, directed to the high conſtable of the ſaid diviſion, 
requiring him to order his petty conſtables, Wc. to give notice 
« to the ſeveral inn-keepers and alehouſe-keepers within their 
ic reſpeCtive conſtablewicks of the day and place of ſuch meeting; 
« and all ticenſes granted at any other time or place ſhall be 
© null and void to all intents and purpoſes whatſoever.” The 
Court have already decided in The King v. Holland and Forſter (a), 
and the King v. Tileucad (b), that the ſubſequent granting of a 
licenſe by magiſtrates, after the general meeting had refuſed 
one, was the ſubject matter of a criminal information : and 
therefore as the act is illegal, an indictment neceſſarily lies, 
though no corrupt motive be imputed in the preſent caſe. Now 


it cannot be diſputed that the county-magiſtrates had a right to 


convene the meeting for the purpoſe of granting licences: Their 

commiſſion extends over the whole county; and though the de- 
(a) Ante, 1 vel. 692. | (5) Did. 
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1791. fendants miy alſo have juriſdiction over the borough of Suti. 
eke wark by charter, yet as their charter contains no non-intromitlant 
SD * clauſe, it is clear that the juriſdiftion of the county juſtices is 
” yes not excluded. Blankley v. Minſtanley (a). The utmoſt therefore 


the defendants could claim was a concurrent juriſdifion with 
the county juſtices, which would have authoriſed them to 
attend the general meeting purfuant to the firſt notice, but 
will not warrant them in holding a ſeparate meeting of their 
own, ſubſequent to the other. If it were otherwiſe, the different 
magiſtrates would be cver running a race againſt each other 
in the granting of licenſes, from which great miſchiefs would 
enſue to the public. He alſo took another objection, that 
it did not appear that the defendants had ever a&ed before in 
the diviſion in any other reſpect than that of granting licenſes; 
and the ſtatute requires an a&ing diſtinct from and independent 
of the act of granting licenſes. But 

The Caurt ſaid, there was no weight in that objection, 

Garrow, on the part of the city of London, declined entering 
into the gencral queſtion of juriſdiction, alleging as a reaſon 
ſome particular objections to the manner in which the ſpecial 
verdict had been drawn up out of Court, and relied on ſeveral 
formal objections. 1ſt. The indictment only alleges that a 
general meeting of the county juſtices acting in and ſor the di- 
viſion was duly held, c.; whereas it ought to have charged in 
«chat manner the meeting was held, that the Court might judge 
whether it were duly holden. Nor is this general charge cured 
by the finding which is alſo defeCtive, for the ſpecial verdict 
only ſtates that on the qth September, Cc. the juſtices iſſued 
their warrant under their hands and ſeals, and thereby appointed 


a general meeting of the juſtices, Oc. to be holden on the 14th 


Seetember, Se.; for the purpoſe of licenſing, &c. ; an.] it is not 
found, as the act directs, that that warrant was iſſued at leaſt 
ten days before, Oc. to the high conſtable, requiring him to 
order his petty conſtables, Wc. to give notice to the ſeveral inn- 
keepers 3 and this being a ſpecial verdict nothing can be ſupplied 
by intendment. And therefore even if the general allegation 
were ſufficient in the indictment, yet the whole of the facts 
ought to have been found, which were neceſſary to warrant 
it. In R. v. Croke (() where a power was given by act of 
parliament to the juſtices of Surry at their quarter ſeſſions 


(a) Arte, 3 vol. 279. (3) Cup. 26. 
upon 
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upon the application of the mayor, aldermen, and common coun- 
cih of London, in common council aſſembled, to iſſue a precept 
to the ſheriff, to ſummon a jury to aſſeſs the value of ſuch lands 
as the mayor, aldermen, We. ſhould adjudge neceflary to be 
purchaſed for the purpoſes of the act; and the ad required that 
notice in writing ſhould be previouſly given to the perſons in- 
tereſted at leaſt fourteen days before, and leſt at their dwelling- 
houſ-s or uſual places of abode, Sc.; and the Seſſions had there- 
won made an order for the valuation of an eſtate in which 


the defendant was intereſted, but had negleQed to ſtate ſpecially 


that 1 notice had been given to him i 4wwriting, Sc. according to 
the requiſites of the act, but merely alleged that upon proof 


of due notice, Wc. : this Court were clearly of opinion that this 
was bac, and quaſhed the order, ſaying, that the notice ought ' 


to have been fully ſet out and preciſely purſued, and that the 
delect was not cured by appearance, 2d. The indiftment ſtates 
that a meeting of the juſlices, aQing in and for the divifuen of 
the tzron and borough of Southwark, © was held, Sc.: but that is 
« not found by the verdict ; which ſtates that a meeting was held 
« by the juſtices of the county of Surry, acting in and for that 


« diviſion in vhich Southwark lies.” The jury therefore have not 


hound that there is ſuch a diviſion as that f the totn and borough 
if S:uthwark ; and in point of ſat Southwark is within the di- 
vihon of the Half Hundred of E Brixton. Non conflat there- 
fore upon this record, but that the meeting held by the Surry 
juſtices for the diviſion in which Southwark is locally ſituate was 
a meeting ſor the reſt of the diviſion excluding Southwark ; and 
if fo, the defendants were juſtified in holding their meeting in, 
Luthwark., 3d. The act done by the defendants, no corruption 
being imputed to them, is not indictable; in the caſes cited 
corruption was the principal ground of the charge. And even, 
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luppoling the act done by them were void, that would not make 


it the lubjeCt matter of an indictment. 


Lord KENToN, Ch. J.—Conſidering who are the litigating 
parties upon this record, it is impoſſible to ſuppoſe that the pro- 
lecution was inſtituted for any other purpoſe than that of 
ſettling the limits of this juriſdiction. And therefore, without 


giving any opinion upon the formal objections which have been 


raiſed, and which may be argued again if the parties deſire its 
we ought to take the firſt opportunity of ſettling the real queſtion 
in the caſe, which is in whom is veſted the juriſdiction of 
granting ale licenſes, and of doing other magiſterial acts within 
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this diſtrict, And that point, though it is of great importance 


— to the Public, is involved in no difficulty whatever. That the 


The Kix 


againſt 


king may grant 8 commiſſion of the peace for a county, and 


Sarvs- that the juriſdiction of ſuch juſtices may pervade the whole 


BURY. 


county, cannot be doubted, Neither can it be diſputed that he 
may grant commiſſions of the peace for. any particular diſtrict 
in the county, and that that ſubdiviſon may- have juttices of 
its own, excluſive of the juriſdiction of the juſtices of the county 
at large: but the latter can only be effected by a non-intromit- 
tant clauſe, prohibiting the county juſtices from interfering in 
that diſtrict, This doQtrine was fully recogniſcd in Talbet v. 
Hubble, 2 Str. 1154. ; from a manuſcript note of which it ap. 
pears that it was there taken as a datum that the juſtices of the 
county would be excluded, if there were a mom-intromittant 
clauſe in the charter granted to the ſmaller diſtri, but not 
otherwiſe, In one of the charters granted to the city of London, 
there is an expreſs power conſtituting the mayor and certain of 
the aldermen juſtices of the borough of Suhr; they are 
therefore charter juſtices of that diſtrict ; and that. juriſdiction 
has never (I believe) been doubted. But another queſtion has 
ariſen, and which is proper ſhould be ſettled, whether it be legal 
(for whether it be decent or decorous no perſon can doubt) for 
two different ſets of magiltrates, having a cc:current juriſdiction, 
to run a race in the exerciſe of any part of their juriſdiction. 
It is of infinite importance to the public that the acts of ma- 
giſtrates ſhould not only be ſubltantially good, but alſo that 
they ſhould be decorous. The facts in this cafe are ſhortly 
theſe ; ſome of the juſtices for the county of Surry, having be- 
fare them the ſtatute of 26 Ges. 2., and knowing that the 
licenſes qught to be granted on a certain day and time, ap- 
pointed a day, the 4th of September, for licenſing ale-houſcs in this 
diviſion, on which day they accordingly held their mecting ; 
and certain of the magiſtrates of the city of London, who in 
general are competent to this purpoſe, appointed another meeting 
on a ſubſequent day. But the juriſdiction of the juſtices who 
had appointed the firſt meeting had attached before this time; 
not indeed fo as to exclude the city juſtices from acting at the 
ſirſt meeting for they might all have acted together; but 
it excluded the city juſtices of their juriſdiction to act on the 


ſubſcquent day. On the general queſtioa therefore I ar) clearly 


of opinion that the Surry juſtices and the magiſtrates for the 
city kave a co-ordinate juriſdiction within this diſtrict; and that 
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the meeting of the city juſtices in this caſe was illegal, the ju- 
riſdiction of the other magiſtzates having firſt attached. But, 
as to the queſtions of form, if the city of London are ſerious in 
relying ou them, I ſhall require further time before I deliver my 
opinion upon them. 

ASHHURST, J. — There being no words of excluſion in the 
city charters, it follows: as a conſequence that the juſtices of the 
county have a concurrent juriſdiction in the borough of Southe 
ark : If fo, it alſo follows that the juriſdiction of holding the 
meeting directed by the 26 Geo. 2. attached in thoſe magiſtrates 
who firſt gave notice of the meeting ; and it was a breach of 
the law in the other magiſtrates to attempt to wreſt this juriſ- 
dition out of their hands; for what the law ſays ſhall not be 
done it becomcs illegal to do, and is therefore the ſubje& matter 
of an indictment, without the addition of any corrupt motives. 
And though the want of corruption may be an anſwer to an ap- 
plication for an information, which is made to the extraordinary 
juriſdiction of the Court, yet it is no anſwer to an indictment, 
where the judges are bound by the ſtrict rule of law. 

BuLLER, J. declared himſelf of the ſame opinion; and he, 
and Mr. Juſtice A/>bur/t, ſeemed to incline againſt the formal 
objections. 

GnoskE J. declined giving any opinion, not being in court 
when the caſe was argued. 

The Recorder of Landon then ſaid, that, as the Court had de- 
livered their opinion upon the principal queſtion, the city would 
not trouble them with any further argument upon the objeCtions 
of form ; on which 


The Court gave 
Judgment for the Crown. 


The Kixc againſt HOLLAND, 


AN information had been filed by the Attorney-General. 

againſt the defendant for offences committed in India; 
the trial tor which is particularly provided for by the 24 Geo. Zs- 
6. 25. amended by 26 Geo, 3. c. 57. The defendant demurred 
to this information: And the Attorney-General obtained a rule to 
ſhew cauſe why the information ſhould not be amended in certain 
particulars. | 


Erſkine, 
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Erſkine, Bower, and Anfirutber, ſhewed cauſe againſt the rule; 


— contending that the Attorney General ouglit to be driven to file 


The Kis c 
a »ainft 
HoLLaxy. 


a new information; and that no power was given by the 
act to enable. the court of King's Bench, after a demurrer, 
to amend the information. They relied chiefly on the 224 and 
24th ſections uf the latter ſtatute; by the 1ſt of which the 
defendant is precluded from taking any advantage of a defect in 
the proceedings in arreſt of judgment; and the latter only pro. 
vides for the caſe where his demurrer is over-ruled in the 
King's Bench. From thence they implied an intention in the 
Legiſlature that, inaſmuch as they deprived the party of the 
common right of the ſubject to arreſt an illegal judg- 
ment, which would be final on that information, if his de. 
murrer, which they did allow to lim, prevailed, it ſhould be 
equally final on the ſame proceeding. And as the defendant 
may demur in this caſe, without conſeſſing or avoiding 
the fact, the Legiſlature intended that ſuch a queſtion as the 
preſ:nt ſhould be difcuſſzed on the demurrer, and not on a 
motion. If this were not fo, it was nugatory to allow the 
party the privilege of demurring ; for if upon every demurrer the 
Attorney-General were to be at liberty to amend, the party would 
only be ailiſting him to draw a ſuſhcient information againſt 
himſelf, or ſuſſer himſelf at onc2 to be tried on an inſufficient 
one. And beſides this is particularly hard againſt the bail, who 
are thereby made to become reſponſible ſor the deſendant's ap. 
pearance to a charge entirely different from that for which 
they originally engaged. 

The Attzrney-Generatl, contra, was ſtopped by the "4 ng 

Lord KENTON, Ch. ].—lf amendment after amendment were to 
be appiied ſor to haraſs the defendant, perhaps the Court would 
refuſe to lend their aid any longer: but this is an application in 
the ordinary courſe of juſtice. The act of parliament on which 
theſe proceedings are founded is indeed introduQory of ſome- 
thing novel in the progreſs of them ; but, as far as this inform- 
ation has already proceeded, there is nothing to diſtinguilh it 
from other informations, At preſent the information has gone 
on in the common courſe ; and therefore we may fairly try the 
propricty of this application by the common rules of practice on 
the like proccedings. Now amendments upon informations are 
ſo much a matter of courſe that they are even made on an appli- 
cation to the judges at chambers. With reſpect to the amend- 


ments propoſed altering the nature of the andertaking of the bail; 
the 
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the ſame object ion would equally apply to amendments in all 
other informations. But it is ſaid, that they ought not to be 
allowed here; becauſe the Legiſlature, having precluded the de- 
ſendant from moving in arreſt of judgment for any defect in the 
proceedings, and having only provided for the caſe of his demur- 
rer being over-ruled, could not have intended that his demurrer 
ſhould be inconcluſive, if it prevailed. We cannot here examine 
the hardſhip of ſuch a proviſion : but let it always be remem- 
bered that the defendant has alſo an extraordinary indulgence 
eranted to him; for he is not concluded by a bad demurrer, but 
may aſterwards be tried on the merits. But at all events it is 
right that the nature of the offence ſhould be made to appear 
clearly and legally upon the record to the judges who are to try 
it; and J am clearly of opinion that this amendment is abſo- 
lutely of courſe, | 
Per Curiam, 


Rule abſolute (a). 


(a) The 22d ſeR. of the 26 Geo. 3. provides expreſsly, that nothing in that or 
« the recited act contained ſhall extend or be conſtrucd to extend to deprive the 
« proſecutor of ſucti information, or the defendant thereto of any right, liberty, bene- 
„ fit, or advantage, to which by the law of the land, or the rules of practice of the 
« Court of King's Bench, ſuch proſecutor or Jefendant is or miglit have been en- 
©« titled upon any other information of a like nature depending in the ſaid Court of 
« King's Pench before iiſue in fact joined therein; nor to prevent or reſtri the ſaid 
« Court of King's Bench from exerciüng any ſuch power or authority as would or 
« might have been legelly exerciſed by it in the matter of any ſuch incormation be- 
« fore iſſue in fact joined therein, Sn.“ 


Evans qui tam againſt STEVENS, 


HIS was a qui tam action brought by the plaintiff, who 
ſued as well for the treaſurer of the Eaſſern diviſion of the 
county of S:yfſex as for himſelf, to recover a penalty againſt the 
defendant under the 22 Geo. 3. c. 41. for having voted for 
nembers to ſerve in parliament for the town and port of Seaford 
at the laſt general election, being diſqualified as an exciſe-officer. 
At the trial before J/i//on, J. at the laſt aſſizes for Saſex two 
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objeckions were made. 1ſt, That the defendant did not come n mutt he 


under the deſcription of an exciſe-officer intended to be diſqua- 
lied by the act in queſtion, inaſmuch as his appointment was 
only temporary; and for other cauſes, which it is not material 
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to enlarge upon, as the Court thought it unneceſſary to enter 
upon them, and deſired the counſel to confine their argument 
to the ſecond objection; that this action ought to have been 
brought in the name of the treaſurer of the county at large, and 
not the treaſurer of the Eaſtern diviſien in particular; no ſuch 
diviſion of this county being known to the law. As to this 
point it appeared in evidence that there always had been two 
perſons appointed to the office of treaſurer of the county, one 
ſpecifically for the Eaſtern, (within which Seaford was locally 
ſituated,) and the other for the Weſtern diviſion, by ſeparate 
appointments. But there was but one commiſſion of the peace 
for the county; though the magiſtrates who lived in one of the 
diviſions firſt held the quarter-ſcſhong in that diviſion, and then 
adjourned it to the other diviſion, where another fet of magi- 
{trates and a diſferent grand and petit jury attended in the ſame 
manner, and the ſeveral treaſurers received their reſpective ap- 
poiutments from theſe different ſets of magiſtrates. The 
Learned Judge upon the evidence directed a verdict for the plain. 
tiff: but gave the defendant leave to move this court to enter a 
nonſuit, if they ſhould be of a different opinion. A rule nj; 
having been obtained for that purpoſe, 

Baud, Serjt. Palmer, and cad, now ſnewed cauſe; contend. 
ing, that by the words of the act, directing a moiety of the pe- 
nalty * to be paid into the hands of the treaſurer of the county, 
« riding, or diviſion, within which the offence ſhall have been 
« committed,” the term © diviſion” was intended to be uſed in 
its popular and not in its /egal ſeuſe; and referred to every county, 
where a diſtinct treaſurer was in fa appointed for the ſeparate 
diviſions thereof. Here evidence was given not only that the 
county of Suſſex was ſo divided at the time of paſſing the ad, 
but mat ſuch diviſion had been well known and recognized as far 
back as any evidence reached, 'The county of Kent is divided in 
a ſimilar manner, and it is notorious that it is ſo divided. There 
is no reaſon for ſuppcling that the Legiſlature did not mean to 
apply the word * divifen” as well to theſe two counties as to 
the county of Linceln. And indeed there is an inſtance of the 
diviſions of Kent having been recognized by the Legiſlature in 
an act of the 9 Ges. 2. c. 12. intitled, An act to enable the 
« juſtices of the peace acting for the Weſtern diviſan of the 
« county of Kent to purchaſe a convenient piece of ground for 
« building a gaol for the ſaid county, and for empowering the 
« ſaid juſtices to apply part of the county-ſtock of the ſaid divi l 

5 „ towards 
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« towards the ſame.” There is another general act, in which 1791. 
the Legiſlature have uſed the term diviſen in the ſame popular 
ſenſe, and which ſeems particularly to refer to ſuch a caſe as this, pov 
where ſeparate treaſurers are appointed for the ſeparate diviſions; again? 
and that is the 12 Geo. 2. c. 29. an act for the more eaſy aſſeſſing, . 
collecting, and levy ing ef county-rates. Ihe firſt ſection directs 
the money aſſeſſed to be collected by the high conſtable of the 
reſpetive hundreds and diviions by the ſecond ſection the 
overſeers of the poor are directed to pay out of the money raiſed 
for the poor ſo much to the high conſtables of the reſpective 
hundreds or diviſions of the ſaid counties ; and by the ſixth ſection 
the high conſtables are directed to pay the money over to the 
perſon or perſons (being reſident in any ſuch county, riding, 
« diviſion, City, liberty, or place where ſuch rates ſhall be re- 
« ſpectively made,) whom the faid juſtices ſhall at their re- 
« ſpeCtive quarter-ſeſſions appoint to be treaſurer or treaſureri, 
c. Now as under that act the money could only be paid into 
the hands of the treaſurer of the particular diviſion for which he 
was appointed; ſo, by a parity of reaſoning, the Legiſlature muſt 
have intended the moiety of the penalty in queſtion to go to the 
treaſurer of that particular diviſion for which he was appointed, 
within which the offence was committed, and who would have 
been alone entitled to receive the penalty. And the perſon who 
was entitled to receive it is the perſon who ſhould ſue for it. 
The declaration could not be drawn in any other way than it is, 
ſo as to be adapted to the truth of the caſe; for, if the plain- 
tiff had declared for the joint treaſurer of the county as well ag 
for himſelf, the anſwer would be, there is no ſuch officer; and 
upon production of the ſeparate and diſtin appointments to 
each of the two treaſurers, the plaintiff muſt have been non- 
ſuited ; ſo alſo if he had ſued in the name of the treaſurer of 
the county, there never having been ſuch an officer appointed. 
The former caſe of Evans gui tam v. Stevens (a) ouly decided 
that the treaſurer of a particular diſtrict, like Seaford, was not 
ſuch a treaſurer as was intended by the act, but did not decide 
that a treaſurer could not be appointed for a diviſion of a county 
which has always exiſted in fact. If indeed there had been a 
joint appointment for the whole to two, and merely for their 
own convenience they had ſeparated their diviſions, this declara- 
tion would be bad; but the fact is otherwiſe. 
Piggott and Adam, contra, were ſtopped by the Court. 


{a) Art, 224 


Lord 
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Lord Kexyon, Ch. J.— We are called upon to review a very 
late deciſion upon the ſame ſubject, and between the fame 
parties; and if it were wrong, to be ſure we oupht to take this 
opportunity of correCting it: but I confeſs that, on re-conſider. 
ing the queſtion, I am very wel] ſatisfied with that determination, 
The argument from the act of parliament reſpecting the county 
of Kent only proves that, where the Legiſlature choſe to uſe 1 
word according to its popular ſenſe in a particular county, they 
ſaid that it ſhould have that effect: but where legal words are 
uſed, having legal ideas annexed to them, and there is nothing 
Either in the reaſon of the thing or in the context of the ſtatute, 
to ſhew that the Legiſlature uſed them in a different ſenſe, they 
mult receive a legal conſtruction. The act of parliament (a), 
on which this action is brought, directs, that a moiety of the 
penalty ſhall be paid into the hands of the treaſurer of the county, 
riding, er diviſiin, where the offence is committed. And th- 
queſtion is, whether the laſt of theſe words, thus arranged to- 
gether, ſhall apply to a diviſion not known in the law, but ca. 
priciouſly adopted in particular counties. There are legal di- 
viſions, which ſatisfy and directly apply to each of theſe words: 
county applies to every county in the kingdom except two; 
Riding to Yorkſhire, and Diviſion to Lincelnſhire, wlicre there 
are three diviſions, aud three ſeparate commiſſions of the peace, 
three quarter ſeſhons, and three diſtinct rates. The flatute 
43 Elig. c. 2. /. 14. enables the juſtices at their ſeſſions to ap- 
point one or two treaſurers within their reſpeclive juriſdictions; 
but if ſor better collecting the rates they appoint two, ſtill they 
make but one officer for the whole diſtrict, and not one for a 
moiety of ſuch diſtrict. So in the caſe (5) reſpecting the ſub- 
divifion of a pariſh where particular overſcers act for their own 
convenience in particular diſtricts in the pariſh, they are over- 
ſeers for the whole pariſh, and the money collected by each 
conſtitutes one joint fund for the whole. The ſuppoſcd diſl- 
culty, therefore, in this caſe, that no action could be brought by 
the treaſurer of the county, (though, if ſuch diſhculty did ariſe 
from the improper appointment of the juſtices, we perhaps could 
not remedy it,) is removed. But it is ſaid, that the fame perſon 
who is appointed to receive the county-rates in this particular 
diſtrict is to receive the moicty of this penalty: when the rates 
are collected by. the treaſurers for the Eaſtern and Weſtern 
diviions of this county, they make one aggregate fund ſor the 
(5) R. v. New..!, ante, 266. 

whole 


(a) 22 Ces. 3. c. 41. J 1. 
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whole county; and theſe two perſons, though appointed trea= 1791. 
furers for different diſtricts, make in law but one treaſurer for ——— f 
the whole county. Evans = 
ASGHuRST, Burn, and GRose, Juſtices, concurred; and — We 
Buri, J. added, that the argument that the perſon who is s. "0 
to receive ought to ſue, is not well founded; for both ought to 5 
ſue, though one may receive: perhaps a receipt by either would '”y 
be ſuſlicient. "= 
Rule abſolute. 


— . — ) — 


os ; 8 
Horkixs againſs WALLER, 3 
HIS was a queſtion on the annuity act (a). The annuity A memorial 
was granted in 1777, and the judgment was entered up —— = 
before the annuity act was paſſed, but not till after the firſt day 2 = 
of the ſeſſions.  'There was a memorial of the bond and judg- judgmu:t, | 


ment, but not of the warrant of attorney; for which defect a 3 N 4 
rule was obtained, calling on the plaintiff to ſhew cauſe why the annuity, 1 
. . mult be re- 
judgment ſhould not be ſet aſide; againſt which ziſtered une 

J. Heyword now ſhewed cauſe, on an aſſidavit, ſtating that the gs . 4 
plaintiff never had the warrant of attorney in his polleſſion; 17 Ges. 4. uy 
and that it was originally delivered to the defendant's attorney, 3 Black | 
who had ſince abſconded. He alſo contended, that a warrant of 12. S. ?. 
attorney to enter up a judgment was not an inſtrument to be 
inſerted in the memorial, within the meaning of the act; for 
that the judgment was the operating inſtrument, the warrant of 
attorney being merely the authority for entering up the judg- 
ment; after which it was funFrs officio. That the act required 
the ſereral deeds, by which an annuity is granted, to be en- 
relled for the purpoſe of conveying information to the public of 
the real tranſaction between the parties: but that a warrant of 
attorney, from the very nature of it, could convey no inſorma- 
tion whatever, Ile alfo obſerved, that this annuity was granted 
before the ac paſſed. ? 

Ruſſell, in ſupport of the rule, ſaid, that the words of the act 
were general, requiring a deeds, inftrurzents, Wc. by which 
any atnuity is granted, to be inſerted in the memorial; and 
that there was no reaſon to except ſo important an inſtrumenr 
3 the warrant of attorney, which was the ſoundation of the 
judgment. That this tranſaction muſt be conſidered as ſub- 
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ſequent to the paſſing of the annuity-aft, which had relation 
to the firſt day of the fefſions. And, in anſwer to the fact 
now {worn to, that the defendant's attorney had the warrant cf 
attorney, that the plaintiff himſelf ſhould have taken care to in. 
fert the warrant of attorney in the memorial, for his own ſecu- 
rity; and, not having ſo done, that he ought to ſuffer for his 
own neglect. 

Lord Kenyon, Ch. J.—If it had appeared that the warrant 
of attorney had been loſt before the enregiſtering of the me. 
morial, it might have varied the caſe : but here that is not 
ſhewn, and therefore it ought to have been regiitered. For the 
meaning of the Legiſlature was, that every inſtrument by which 
an annuity is ſecured ſhould be inferted in the memorial. The 
words of the act are *“ deed, bond, inſtrument, or other aſſur- 
&« ance;” and it is impoſſible to ſay that a warrant of attorney 
does not fall within one of theſe. 

BuLLER, J.— The warrant of attorney muſt have exiſted at 
firſt, and then it was incumbent on the plaintiff to enrol it: 
it's being loſt ſince that time is no anſwer to this act of par- 
liament. | 

Per Curiam, 


Rule abſolute (a] 
(a) id. Ex parte Cheſter, ef, 694. 


Jones on the Demiſe of Gxieeirus againſt Mani, 


ON the trial of this ejectment before HraTH, J. at the laſt 
Shrewſbury aſſizes, it was admitted that the defendant was 
tenant from year to year to the leſſor of the plaintiff, and the 
only queſtion was, whether the defendant had been ſerved with 
due notice to quit. It appeared that the notice had been ſerved 
on the defendant's maid ſervant at his houſe, which was not 
ſituated upon the demiſed premiſes, and the contents explaiucd 
to her at the time: but there was no evidence that it ever came 
to the defendant's hands, except as above. As this notice ws 
to determine an intercit in lands, it was objected that it was not 
ſufficient z and the Learned Judge nonſuited the plaintiff, gir- 
ing him leave to move to ſet alzde the nonſuit, and to enter ® 
verdict for him if this Court ſhould be of opinion that the notice 
was ſuſſicient. 
A rule % having keen obtained for that purpoſe by Beuel, 
7 


lumer 


FX} 
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Plumer ſhewed cauſe, contending, that as the plaintiff was not 1791. 

entitled to turn the tenant out of poſſeſſion without giving bim 
ſix months previous notice, the onus probandi neceſſarily lay upon e 
the former; and that it was not reaſonable to call upon the irn; 


tenant to prove a negative, merely upon evidence that ſome _ | 
other perſon had bean ſerved with it at his houſe ; eſpecially as 
in this caſe the ſervice was at a houfe off the premiſes, This 

is analogous to ſervice of a declaration in ejectment, which 
muſt be either on the tenant himſelf, or on the wife or fervant 

on the premiſes ; but even the latter is not ſufficient, unleſs 
there be alſo an acknowledgment by the tenant that he has re- 
ceived it. Bull. N. P. Perhaps if it had been proved that the 
tenant had kept out of the way to avoid being ſerved, the jury 
might have implied notice from the ſervice in queſtion: but 
that was not the fact. The landlord might have ſubpcenaed 
the ſervant, who would have been able to have ſworn poſitively 

to the notice to the defendant, if it had really been given; and 
therefore the difficulty ariſes from his own neglect. 

Bower, contra, was ſtopped by the Court. 

Lord Kenvon, Ch. J.—This is different from the caſes of 
perſonal proceſs : but even in the caſe alluded to of ſervice on 
the wife, I do not know that it is confined to a ſervice on her on 
the premiſes; I believe that if it be ſerved on her in the houſe, 
it is ſufficient, But in every caſe of the ſervice of a notice, 
leaving it at the dwelling-houſe of the party has always been 
deemed ſufficient. So wherever the Legiſlature has enacted, 
that before a party ſhall be affected by any act, notice ſhall be 
given to him, leaving that notice at his houſe is ſufficient. So 
alſo in the caſe of an attorney's bill, or notice of a declaration 
being filed. And indeed in ſome inſtances of proceſs, leaving 
it at the houſe is ſufficient; as a /ubpzna out of the Court of 
Chancery, or a quo minus out of the Exchequer. In general, 
the difference is between proceſs to bring the party into con- 
tempt, and a notice of this kind; the former of which only 
need be perſonally ſerved on him. 

BuLLER, J.—Ex conceſſi; perſonal ſervice is not neceſſary in 
all caſes. Then what were the facts of this cafe; it was proved 
that this notice was delivered to the tenant's ſervant at the 
dwelling-houſe of the tenant, and its contents were explained at 
the time; and that ſervant who was in the power of the defend- 
ant was not called to prove that ſhe did not communicate the 

Vol. IV. . WH notice 
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1791. notice to her maſter; this was ample evidence on which the 
. jury would haye preſumed that the notice reached the tenant, 
8 | Rule abſolute. 


GIT 

FI THS 

ag ain N | 
Maru. 


Mord ; 
8 CLucas againſt PENALUNA. 


— 8 Rule niſi having been. granted for ſetting aſide a nonſuit in 
Cue, cy this caſe, 
1 BorLER, J. before whom the cauſe was tried at the laſt 


- paced Cornwall aſſizes, reported, that it was an action upon ſeveral 
the price of bills of exchange, which had been given for goods bought by 
133 the defendant in Guerinſey. The defendant reſted his defence 
there, if he on the ground of it's being a ſmuggling tranſaction; in proof 
2 of which he read in evidence ſeveral letters, dated Guerrjey, 
2 inten. from the plaintiff, in which he informed the defendant of his | 
ſawgele the having ſhipped ſo many ankers (a) of brandy and gin, which he 
, had delivered to captain Johns according to his orders, and that 
end gave others were to be ſent by the next trip. From the prices in the | 
— 18 invoices accompanying the letters it appeared that the ankers in 
that pur- which the ſpirits were ſhipped contained about ſeven gallons \ 
* each, and thoſe prices tallied exactly with the ſums for which 
the bills in queſtion were given. Upon this evidence Buller, J. 
informed the plaintiff's counſel that he ſhould leave it to the 
jury to find for the defendant, conceiving that this caſe fell 
within the principle of that of Biggs v. Latwrence (b), on which 
they agreed to be nonſuited, reſerving the queſtion for the 
opinion of this Court, whether the plaintiff was precluded from 
recovering under theſe circumſtances. 
Lanwrence, Serjt. and Jekyll, for the plaintiff, argued firſt, that 
here was no evidence of its being a ſmuggling tranſaction. 
The mention of the word trip does not neceſſarily allude to 
ſmuggling. In the caſe of Biggs v. Lawrence there were other 
more ſuſpicious circumſtances, ſuch as the ſpirits being in half 
ankers ready //ung, But, ſecondly, this is diſtinguiſhable from 
the caſe of Biggs v. Lawrence ; becauſe here the ſeller reſided in 
Guernſey, and had no concern whatever with the act of ſmuggling3 
for the delivery to the defendant's agent was complete at Guru. 


fey. But in the former caſe one of the parties making the con- 
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(a) An erer contains 64 wine quarts: but the 19 te 3. c. 69. 71. hibi 
the importation of foreign fpirits in vc ſlels containing leſs than 6 gallons. 
(5) Au, 3 wil. 454 4 


tract 
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tract reſided in England, upon which the Court laid great ſtreſs; 
and the ſellers were concerned in the very act of ſmuggling, 
having delivered the half ankers ready flung for that purpoſe. 
In the caſe of Holman v. Johnſon (a), it was expreſsly held, that 
the mere ſale of prohibited goods abroad to a ſubject of this 
country did not contaminate the contract, though the ſeller knew 
that they were to be ſmuggled into this kingdom, Such is the 
preſent caſe. The people of Guernſey are no more bound by the 
laws of this country than thoſe of France, unleſs ſpecially named. 
The contract of ſale and delivery was as entirely in Guernſey 
here, as at Dunkirk in that caſe. And the ſeller had no more 
to do with the act of ſmuggling in the one caſe than in the 
other. There was nothing either againſt morality or againſt 
any poſitive law, as far as the plaintiff was concerned, Neither 
was there any illegal act even by the defendant, till he brought 
the ſpirits in the prohibited quantities within four leagues of the 
coaſt of England. And therefore as the plaintiff was to reap no 
advantage whatever from the ſmuggling, nor had any concern 
with it, nor afforded any aſſiſtance to thoſe who had, he ought 
not to be burthened with the conſequences of it. The illegality 
was all on the part of the defendant. 

Gibbs, contr2, was {topped by the Court. 

Lord Kenyon, Ch. J.—The only queſtion is, whether there 
was ſufficient evidence to go to the jury of this being a ſmuggling 
tranſaction. It was ſaid, in argument, that this was not an 
immoral tranſaction: but, though the mere ſelling of the liquors 
might not be ſo, yet if they were ſold there by a ſubject of this 
country with a view to evade the laws of this country, it ſavours 
ſtrongly of immorality. Now it is impoſſible, conſidering the 
whole of this caſe, not to ſee that ſuch were the views of the 
plaintiff; and if ſo, it taints the whole tranſaction; and he can- 
not recover on the bills which were given for ſecuring the price 
of theſe goods: for though perhaps it might not be againſt the 
laws of Guernſey, payment cannot be enforced by judicial pro- 
ceſs in any court in this country. ' | 

ASHHURST, J.—Though perhaps this was a legal gontract at 
Guernſey, which may be enforced in the courts of law there, the 
queſtion here is, whether the courts of juſtice in this country 
ought to give effect to a ſmuggling tranſaction contrary to the 
laws of the country ; I think they ought not. 

; Bulten, J.—If goods be bond jide ſold in Guernſey, and de- 

livered there i the fair courle of tr de, the ſcller may recover 
(a) Coup. 34 t. | 
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the price of them here, though they be afterwards ſmuggled 
into this country. But here the plaintiff himſelf was aſſiſting in 
the act of ſmuggling by the meaus of packing the goods; for 
the ſpirits were delivered irf ankers, which are uſed for the pur. 
pole of ſmuggling; and if he take part in the tranſaction, it 
taints the whole of it. And this diſtinguiſhes the caſe of Holman 
v. Fehnſon from the preſent. 

GRose, J.—If a Guernſiy-man collude with a perſon living 
here to defeat the laws of this country, he ſhall not call in aid 
the laws of this country. | 

Lord Kenyon alſo obſerved, that this was diſtinguiſhable 
from Holman v. Johnſon in another reſpect; that the plaintif 
there was not a ſubject of this country, but here he is. 

Rule diſcharged (a). 


(a) Vid. Waymell v. Read, fe, 5 wil. 599. 


VWitkinsonN againſ/ PAYNE. 


HIS was an action on a promiſſory note ſor 180/. given 
to the plaintiff by the defendant in conſideration of the 
plaintiff's marrying his davghter. "The defence ſet up was, 
that though there was a marriage in fact, it was not a legal 
one, becauſe the parties were married by licence when the plain- 
tiff was under age, and there was no conſent by his parents or 
guardian. In fact both his parents were dead when the marriage 
was celebrated, and there was no legal guardian; but the plain- 
tiff's mother, who ſurvived the father, on her death-bed deſired 
a friend to become guardian to her ſon, with whoſe approbation 
the marriage was had. It alſo appeared, that when the plaintiff 
came of age his wife was lying in extremis on her death-bed, 
and died in three weeks aſterwards : but in her life-time ſhe 
and the plaintiff were always treated by the defendant and al 
his family as man and wife. Upon theſe ſacts Gre, ]. before 
whom this action was tried, left it to the jury to preſume a ſub- 
ſequent legal marriage, which they did accordingly, and found 
a verdict for the plaintiff, | 
A rule having been obtained on a ſormer day, calling on the 
plaintifF to ſhew-cauſe why the verdict ſhould not bo ſet aſide, 
Cockell, Serjt. and Chambre were now deſired to begin in fup- 
port of their rule; who admitted, that if no evidence whatever 


of the illegal marriage had been given, the preſ 1 pti 2 2 
leg 
15 
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egal one might have ariſen; but contended, that in this caſe all 
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preſumption of a legal marriage was rebutted by the fact proved ——— 


that this marriage was illegal. It is a ſtrong circumſtance in this 
caſe, that there could be no marriage after the plaintiff was of 
age, fince the ſuppoſed wife was then on her death-bed, from 
which ſhe never afterwards recovered : and if there were a mar- 
tiage by banns before, it might eaſily have been proved by the 
plaintiff, on whom the onus lay, If the preſumption in this caſe 
can be ſupported, the marriage- act will be totally repealed ; and 
none of the ſettlement-caſes which have ariſen on this head 
would have exiſted, if, in caſes where an illegal marriage was 
proved and relied on, a ſubſequent legal one could have been 
preſumed, 

Law, contra, was ſtopped by the Court. 

Lord Kexvon, Ch. ]J.-In the caſe of new trials it is a ge- 
neral rule, that in a hard action (a), where there is ſomething on 


which the jury have raiſed a preſumption agreeably to the juſtice. 


of the caſe, the Court will not interfere by granting a new trial, 
where the objection does not lie in point of law. This rule is 
carried ſo far, that I remember an inſtance of it bordering on 
the ridiculous, where in an action on the game-laws it was ſug- 
geſted, that the gun with which che defendant fired was not 
charged with ſhot, but that the bird might have died in con- 
ſequence of the fright; and the jury having given a verdict for 
the defendant, the Court refuſed to grant a new trial. In this 
caſe though the firſt marriage was defective, a ſubſequent one 
might have taken place: the parties cohabited together for a 
length of time, and were treated by the defendant himſelf as 
man and wife; theſe circumſtances therefore aftorded a ground 
on which the jury preſumed a ſubſequent marriage. And if 
there were any ground of preſumption, it is ſuſſicient in a caſe 
like this. In this caſe the parties did not intend to elude the 
marriage- act; but all their friends were ſully informed of and 
concurred in the former marriage. And I think we ſhould ill 
exerciſe the diſcretion veſted in the Court, if, after the jury had 
preſumed a ſubſequent legal marriage under all the circum- 
ſtances of this caſe, we were to ſet aſide their verdict. In a late 
eaſe of S/ anden v. Standen (5), the jury preſumed a legal mar- 
riage, though there was ſtrong evidence to induce a ſuſpicion 
that there had not been time enough ſor the banns to have been 
publiſhed three times, 


ls) Salk, C44. 643, (% Sittings at V flminſter aſter Faſter 1789. 
Hh 3 | BULLER, 


W1rtkin- 
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1791. BolLER, J. If the verdict be conſiſtent with the juſtice, con. 
ſcience, and equity of the caſe, we ought not to grant a new 
9 trial. This is not ſo ſtrong a caſe as that of Deerley v. the 
gan Ducheſs of Mazarine (a), where the Court refuſed to grant a 
PAYNE. new trial though the verdict was againſt law. But in this cafe 
I doubt whether it was neceſſary to prove a legal marriage: 
conſidering the ſituation in which all theſe parties ſtood, I think 
that a marriage in fact was ſufficient. In the caſe of ſettle. 
ments, alluded to in the argument, no derivative title can be 

ſet up unleſs a legal marriage be eſtabliſhed. 
Rule diſcharged (5), 


4 1 — . _ 
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(a) Selk, 116. 646. 
(6) Vide Edmonjun v. Machell, ante, 2 wol. 4. Burton v. Thompſon, 2 Burr. 664. 


A1 . 
Nev. 21d. BisHop againſt HaywaARD, 


\ — 2 om e Srl 


— 3 HE plaintiff declared on a promiſſory note made by one 
a promiſ- Collins, payable to the plaintiff or order, and afterwards 
— un g. indorſed by him to the defendant, who afterwards re- indorſed it 
made by C. to the plaintiff again. After verdict for the plaintiff on the 
to A, by . . 

him indorſ- general iſſue, a motion was made by 

2 Bocuer, in arreſt of judgment, upon the ground that nothing 
again in- appeared to be due to the plaintiff on his own ſhewing ; for the 
_ hx}. defendant would be entitled to recover back again the identical 
1 ſum ſrom the plaintiff for which he had now obtained a verdict 
dit, the againſt the defendant; and therefore as this would introduce a 
* circuity of action, which the law does not permit, the declara- 
ed. tion was bad upon the face of it. 

Plumer, Lane, and Dauncey, ſhewed cauſe; contending, that 
there was no inſtance of a judgment being arreſted, becauſe 
prim4 facie there might be a circuity of action. But the plain» 
tiff is entitled to maintain his verdict, if nothing appear which is 
neceſſarily inconſiſtent with his demand. And therefore if any 
caſe can be ſtated where upon this record the plaintiff, according 
to juſtice and law, would not be bound to refund the money 
again, the Court will preſume after verdict that ſuch a caſe was 
made out in evidence. Now ſuppoſe it had happened that the 
plaintiff had refuſed to receive this note from Collins as a ſatiſ- 
faction for his debt unleſs Hayward put his name upon it, to 
which Hayward had agreed, and had delivered it again to the 
plaintiff, his name as payee having been firſt indorſed upon it 


by way of form; in this caſe no doubt Bi would be entitled 
to 
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to maintain his action as ſubſequent indorſee againſt Hayward, 
and yet Hayward could not have recovered the money again of 
him as prior indorſer, on account of the agreement between them, 
That was this very caſe. The objection of circuity only holds 
where there is neceſſarily an equality of action. Moor, 23. But 
it does not neceſſarily follow that the plaintiff's recovering here 
will introduce a circuity of action. There is nothing contrary 
to the law of merchants in a perſon's being the indorſee of a 
note, which he had before indorſed. The indorſement is only 
primd facie evidence of conſideration. It may be rebutted; and 
it might have been proved that the firſt indorſement to Hayward 
was without conſideration, and the ſecond for a good one. And 
this muſt have been proved, otherwiſe the plaintiff could not 
have recovered a verdict; and, if the defendant had had a 
counter-demand upon the plaintiff, he ſhould have pleaded a 
ſet· off: but it is not uſual to ſtate in the declaration whether 
the indorſement were with or without conſideration. This is a 
motion in arreſt of judgment; and after verdict it muſt be taken 
that every thing was proved neceſſary to enable the plaintiff to 
recover. 2 Burr. 899. The effect of this verdict is not only that 
the plaintiff had a right under the circumſtances to recover 
againſt the defendant, but alſo that the defendant could not re- 
cover the ſame ſum back again from him upon the note. 

Lord Kenyon, Ch. ].—It is an invariable rule that every 
plaintiff muſt, on his own ſtating of the caſe, ſhew ſufficient to 
entitle him to recover judgment againſt the defendant. And it is a 
rule equally clear that every inſtrument ought to be declared on 
according to its legal import. I do not ſay but that there may be 
circumſtances, which, if diſcloſed on the record, might entitle the 
plaintiſf to recover againſt the defendant on this note: but we 
are now called upon to form a judgment on the title which he has 
diſcloſed. And on the face of the declaration he has ſtated the 
note, as a legal exiſting note, and che indorſements as legal ex- 
iſting indorſements; we are therefore bound to conſider them to 
be ſo. Then the caſe ſtands thus; that he, the plaintiff, being 
the original indorſer of the note, calls on the defendant who 
appears on the record to be a ſubſequent indorſee. And nothing 
can be clearer in law than that an indorſee may reſort to either 
of the preceding indorſers for payment : whereas the preſent 
aclion is an attempt to reverſe this. I admit that a cafe might 
happen in which the plaintiff might have ſtated that he was 
lubſtantially entitled tio recover on this note, . g. that his own 
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name was originally uſed for form only, and that it was under- 
{ſtood by all the parties to the inſtrument that the note though 
nominally made payable to the plaintiff, was ſubſtantially to be 
paid to the defendant: but if ſuch were the caſe, the note 
ſhould have been declared on according to it's legal import; 
as was held in Mine v. Gibſon (a). A name may be omitted in 
the declaration, if the legal operation of the inſtrument requires 
it. But in this cafe the plaintiff has ſtated facts ſubverſive of 
his title, | X | 
BUuLLER, J-—The conſequence of ſupporting this judgment 
would be that the plaintiff, without having any real demand on 
the defendant, may recover againſt him by the judgment of the 
Court, without allowing to the defendant a poſſibility of deſend- 
ing himſelf, For on the trial it was only neceſſary for him to 
prove that the note in queſtion was given, as ſtated in the decla- 
ration, payable to the plaintiff, that it was indorſed by him to 
the defendant, and by him re-indorfed to the plaintiff; the de- 
fendant cannot deny theſe facts; on proving which the judge at 
niſi privs was bound to ſay that he was entitled to recover, be- 
cauſe he had proved the whole of his declaration. Then, 
having obtained a verdict, he comes to this court, and relies 
on that verdict as concluſive that he has a cauſe of action, on 
the ground that this Court muſt preſume after verdict that, if 
the caſe ſuppoſed by the plaintiff had not been proved, he could 
not have recovered at ni/: privs. But on a motion in arreſt of 
judgment we are bound to look at the title which the plaintiff 
himſelf has ſtated, beyond which no preſumption can be admit- 
ted. The caſes of prefumption alluded to are where the plaintiff 
has ſtated a caſe defective in form, not where he has ſhewn a 
title defective in itſelf (5). The caſe commonly put of a pre- 
ſumption after verdict is where a feoffment is pleaded without 
livery; there a livery is implied as making a part of the feoff- 
ment. But if the title be deſcive on the face of it, the Court 
cannot ſuſtain the judgment, There is no foundation for the 
argument relative to the ſet- off; for the ſtatutes only enable a 
defendant to ſet off one debt againſt another. 
Per Curiam, 
Judgment arreſted. 


(a) Arte, 3 vol. 48 r. and H. Bl. Rep. 569. 
(5) Vue Bull, N. P. 320. Rev. temp. Hardw, 11%, 
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SrAIN TON ggainſt BEADLE. 


A Rule having been obtained to ſhew cauſe why the inqui- 

ſition ſhould not be ſet aſide, on the ground that the 
writ of inquiry had been executed at the time of the aſſizes 
before jurymen ſome of whom were debtors (a) taken out of 
priſon for the purpoſe, 

Erſkine now oppoſed it; ſaying that, however improper ſuch 
a practice might be in general, the defendant ought not now to 
be permitted to take advantage of it in this caſe, having attend- 
ed by his attorney, the execution of the writ. 

Holroyd, in ſupport of the rule, ſaid, that a ſimilar application 
in the caſe of Turner v. Clark (b) had been ſucceſsful ; and that 
the defendant in this caſe could not be ſaid to have waved taking 
advantage of this objection by attending below, as the circum- 
{tance of the jurymen being debtors was not diſcovered till 
aſterwards. 4 

Lord Kenvon, Ch. J.— My doubt at firſt was whether the 
defendant had not waved taking advantage of this objection by 
appearing before the ſheriff; but for the precedent's ſake we 
ought to ſet aſide this inquiſition, His Lordſhip alſo hinted 
that, if the ſheriff had been made a party to the rule, perhaps 
the Court would have made him pay the coſts of the application. 

Rule abſolute. 


(a) Some of the jurymen were javelinmen attending the ſheriff; but the Court 
ſaid there was no objection to them. 
(5) Z. 31 Ces. 3. B. R. 


The KinG ggainſt The Inhabitants of LIAN WINIO. 
BY an order of two juſtices, dated October 29th, 1789, 


opinion of this Court on a caſe reſerved. 


this Court. 


be not altered in the interval. 


Celivezed to the pariſh officers, docs not yitiate its 


A. Evan, his wife, and five children, were removed in De- 
cember 1790 from Hilrbedin to Llanwinio, both in the county 
of Carmarthen ; the Seſſions confirmed that order, ſubject to the 


The caſe ſtated, that an alteration was made in the order of 
removal by one of the magiſtrates immediately after the order 
was ſigned by both, but in the preſence of the other, and before 
fecifive here, though they ſtate all the fats, and refer the conſideration of thoſe queſtions to 


at 
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Tucſday, 
New. 22d. 
The Court 
ſet aſide an 
inquiſition 
taken on a 
writ of in- 
quiry be- 
cauſe ſome 
of the jury 
were 
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for the pur- 
poſe ot at- 
tending. 


W.dneſday, 
Now « 2 3d. 


If the Seſ- 
ſions draw 
a conclu- 


ſion of fat 


that the 
taking of a 


tenement is 
fraudulent, 


or that it 


does not a- 


mount to 
107 per 


annum, it is 


An order of removal may be executed a year after it is ſigned, if the pauper's circumſtances 


un alteration in an order, of removal by one juſtice in the preſence of the other, before it is 
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it was delivered to the pariſh officers to be executed; and it waz 
not re-ſealed and re- delivered by the juſtices after the alteration, 
The appellants objected that the order was void in point of law 
on this ground, but the Seſſions over- ruled the objection. The 
caſe, aſter ſtating that the pauper was originally ſettled in Llan- 
winio, ſtated the evidence relating to a ſubſequent ſettlement in 
Hilrhedin, by taking two ſeveral tenements of the ſuppoſed 
yearly value of 3/. 10s. and 61. 125. 6d., concluding with an ad- 
judication by the Seſſions „ that it was a fraudulent taking, and 
« that it did not amount in the whole to 10/7. per annum.” The 
Seſſions however reſerved the two points for the opinion of this 
Court, 1ſt, Whether the original order were yoid on account of 
the alteration; and, 2dly, Whether the pauper gained a ſettle. 
ment by taking the two tenements, notwithſtanding the fraud, 
the pariſh of L/anwinio not being privy to the fraud, and there 
being contradictory evidence (a) as to the value. 

Bearcroft and Plumer, in ſupport of the order of Seſſions, ſaid, 
that the adjudication by the juſlices, on matters of fact, that the 
taking was fraudulent, and was not of the value of 1010. ger 
annum, was concluſive, Neither did the alteration vitiate the 
order, becauſe it was made in the preſence, and with the con- 
ſent, of the other magiſtrate, and before it was delivered to the 
pariſh officers. f 

Leycefter, and Douglas, contrd.— The concluſion drawn by the 
juſtices was merely a matter of form, in order to raiſe the 
queſtions here; for they have expreſsly referred the conſideration 
of them to this Court, and ſtated the whole evidence to enable 
this Court to form their judgment upon them. Another objection 
alſo ariſes on the cafe, that there was an interval of a year be- 
tween the ſigning of the order by the juſtices and the execution 
of it by the oſſicers. 

Lord Ktexron, Ch. J.— There might be ſome weight in the 
Liſt argument, if the circumſtances of the pauper had been al- 
tered), But nothing of that kind is ſtated here; nor indeed is 
arty queſtion referred to us on this point. The obfection ariſing 
from the alteration of the order is equally deſtitute of found- 
ation ; it is ſtated that the alteration was made in the preſence 
of the other magiſtrate. Buch an alteration, ſo made, would 
not vitiate a much more ſerious inftrument than this, a warrant 
by which the life of a perſon is to be decided. And with te- 
gard to the principal queſtion ; though the caſe is very inaccu- 

„ Which was ſet forth in the cafe. 


rately 
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rately drawn, the concluſion drawn by the juſtices is deciſive 3 

ſor they expreſsly ſtate that © it was a fraudulent taking, and 

« that it did not amount in the whole to 10/. per annum.” 
ASHHURST, and GRosE (a), Juſtices, aſſenting, 


Both orders confirmed. 
(a) Abſ. Buller, J. 


The KINO againſt The Inhabitants of Newsury. 


TH E Court of Quarter Seflions quaſhed a poor-rate, ſubject 

to the opinion of this Court on a caſe ; which ſtated, that 
previous to the appeal a regular notice was given by the ap- 
pellant, Mr. Page, that he intended to appeal on theſe grounds; 
that he was not an inhabitant of the pariſh of Newbury, nor 
occupier of any property there; that the tolls of the navigation 
of the river Kennet, for which he was rated, were neither col- 
lefted or due there; that he was not rateable at all for thoſe 
tolls in Newbury, or if he were, not to the amount for which 
he was rated; and that the rate was for thoſe reaſons unjuſt and 
unequal. That, after proving ſervice of this notice, the re- 
ſpondents put in the rate in queſtion, and proved the due ſign- 
ing, allowance, and publication, of the ſame; in which the 
appellant was rated 40 J. as occupier of the tolls of the naviga- 
tion, of the yearly amount of 400/, That the reſpondents were 
then called upon by the appellant's counſel to ſupport the aſ- 
ſeſſment upon the appellant, which they declined, relying on 
the validity of the rate until impeached by evidence on the part 
of the appellant. The appellant produced no evidence whatever; 
and the juſtices, being of opinion that the reſpondents ought to 
have produced further evidence in ſupport of the aſſeſſmeut, 
v1aſhed the rate, ſubject, Q. 

Erſkine, Milles, and Lane, in ſupport of the order of Seſſions, 
compared this to an appeal againſt an order of removal, where 
the eſtabliſhed practice is for the reſpondents to begin. They 
laid, if there were any diſtinction between the two caſes, there is 
a ſtronger reaſon in that caſe than the preſent why the appellants 
ſuculd begin; becauſe the order of removal, being a judicial 
at, might be ſuppoſed to be entitled to credit in a court of 
jultice before it was impeached, notwithſtanding which it has 
been the conſtant practice of the reſpondents to begin by eſta» 
blithing their own order. Now as a poor-rate, which is made by 
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1791. the pariſh officers, and is only a miniſterial act, cannot in it'; 
nature be of ſuch authenticity as a judicial act of two ma- 
yu" giſtrates, there ſeems more reaſon why it ſhould be ſupported in 
Thc !naa- the firſt inſtance by thoſe who made it. There is a further 
88 reaton in this caſe why the reſpondents ſhould have begun; 
i. becauſe, the firſt queſtion being whether or not the appellant 
occupied any property in the pariſh, the affirmative lay on thoſe 
who aſſerted that he had; and it was impofſible for him to 
prove a negative. At all events, this is a queſtion of mere 
practice at the ſeſſions, over which this Court has no control 
= the Scſſions have a right to direct the mode of their own pro- 
1 | ceedings, and they have decided in this cafe that the onus pro. 
J band: lay on the reſpondents. 


bi Bearcreft, King, and Blackſtone, ſtated, that the practice at the 


4 Berkſhire ſeſſions had always been with them; where, after tlic 
4 | reſpondents had proved the poor-rate to be regular in point of 
1 form, they have called on the party who ſuppoſed himfclf to be 
J grieved by it to ſupport the objection by evidence. 
: Lord Kexvon, Ch. J. at firſt hinted that this Court ought 
i not to interfere in ſuch a caſe, to control the practice of the 
3 Court of Quarter Seſſions. But aſterwards he ſaid, that Jaw, 
; k jultice, and convenience, required that the reſpondents ſhould 
| 5 begin in caſes of this kind as well as on appeals againſt orders 
3 of removal; in which laſt caſes the rule univerſally obtains. 
F Here the firſt objection to the rate was that the appellant had 
no rateable property in Newbury; the reſpondents therefore 
ſhould have ſhewn that he had ſome property, in reſpect of 
which he was liable to be rated: it was impoſſible for the ap- 
pellant in the firſt inſtance to prove the negative. In writs ot 
error, and appeals to the Houſe of Lords, where each party is 
i in poſſeſſion of all the evidence on both ſides, the party who 
1 i impeaches the deciſion below always begins: but in a caſe of 
. this kind, where it is an ex parte proceeding, and where the 
appeal comes on to be heard naked and deftitute of all evidence 
before the Court, thoſe who have done the act ought to eſta- 
bliſh the propriety of it by evidence. 

ASHUURsT, J.—The reſpondents ought to have eſtabliſhed 
their own rate. At all events we ought to give credit to the 
juſtices at the ſeſſions that they know their own practice; and 
no ground is laid before us to warrant us in ſaying that they 
have acted wrong. 


Bullrz, 
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BULLER, J.—My firſt doubt was about the propriety of any caſe 
being ſent here to determine upon the practice of the court of 
ſeſſions: but, as the caſe is here, I think we ought to give our 
opinion on that practice, and to lay down a general rule, which 
may be a guide in future to all the quarter ſeſſions. And I fee 
no objection to that which has been ſuggeſted by my Lord. 

But The Court ſaid, in this caſe it would be proper to ſend it 
down again to the ſeſſions to be heard (a). 


(a) Y Heytoood, amicus curiæ, aid, aſter this caſe was heard, that at the Terk- 
ſhire ſeſſions, where more appeals of this kind were lodged than in any other county, 
when the appellant objected to his being rated at all, it is the practice for the re- 
ſpondents to begin; but if he object to the quantum of the rate, then the onus lay 
on him, 


The Kü againſt The Inhabitants of St. Mary THE 
Less, DurRHam. 


HE Reverend H. Egerton appealed againſt a poor-rate 
made for the pariſh of St. Mary the Leſs, Durham, be- 
cauſe he was over-rated z when the appeal was allowed, and the 
poor-rate amended, ſo that the appellant might be rated for 
two rooms only, part of his dwelling-houſe, and for the garden 
behind it, as occupied by him together, of the yearly value of 
51. inſtead of being rated for the yearly value of 24 /. at which 
the houſe with the ſtable and garden were charged in that aſſeſ- 
ment; „ the Court of Seſſions being of opinion upon the evidence 
given that the remaining part of the houſe and ſtable are not, 
* nor have been, occupied by the appellant, and therefore that he 
* ought not to be rated in reſpect of the ſame.” And they alſo 
ſtated the following facts: The former occupier of the whole of 
the premiſes in queſtion had been rated at 24/. yearly. In 
1783 the premiſes were not rated, becauſe they were not occu- 
pied. In Augy/t 1783, the appellant purchaſed the premiſes for 
3851. and afterwards repaired the ſame; but neither he nor 
any other perſon has ſince ſuch purchaſe inhabited or reſided in 
the dwelling-houſe, except as hereafter mentioned, but the keys 
of the houſe always remained in his cuſtody, The appellant 
reſides part of his time in his prebendal houſe in the college at 
Durham ; during which reſidence he frequently for his own 
amuſement uſes a throw or lathe, and other turning inſtruments, 
in one of the rooms of the dwelling-houſe in queſtion for an 
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room ; on many of thoſe occaſions he has been attended by 2 
whiteſmith and cutler to ſharpen his tools, and aſſiſt him in his 
work ; occaſionally in the Winter ſeaſon there has been a fire in 
that room, and in another of the rooms he has frequently kept 
corn for his horſe ; and theſe two rooms have been fo uſed oc. 
caſionally in the courſe of the preſent year. The appellant 
occupies the garden, and keeps a gardener to take care of that 
and another garden, And it was proved on the part of the 
appellant that the garden in queſtion was worth 405. a- year, at 
which rate he was willing to be rated for the ſame. 'The gardener 
ſometimes puts his flower-pots, ſhrubs, &'c. and ſome of his 
working-tools, into another part of the dwelling-houſe, where 
other lumber belonging to the appellant is alſo ſometimes put by 
his ſervants: but no perſon has ever flept or lodged in the dwell. 
ing-houſe, nor has any houſchold furniture (except as above) 
been kept therein ſince the appellant purchaſed the premiſes; 
except that the appellant has out of charity permitted a poor man 
and his wife to occupy and live rent-free in the kitchen, between 
which and the reſt of the houſe the door communicating was 
ſtopped up. The ſtable has not been occupied for any purpoſe 
whatever for upwards of two years, and has been for that time 
unfit to be uſed as ſuch: but the appellant in the hunting 
ſeaſon of the years 1787, 1788, and 1789, made uſe of it and 
a ſmall yard annexed to it as a kennel for his hounds. It fur. 
ther appeared that about five years ago a perſon offered to take 
the premiſes in queſtion for 25 J. a- year, which was refuſed, 

Law and Chambre, in ſupport of the order of Seſſions, ſaid, it 
would be ſufficient for them to rely on the concluſion of fact 
drawn by the juſtices at the ſeſſions, that the appellant was not 
the occupier of any other part of this houſe than the two rooms 
and the garden, In R. v. Hurdis (a) where the queſtion was 
whether the appellant were or were not rateable under the cir- 
cumſtances of the caſe, this Court were of opinion that they were 
bound by the adjudication of the ſeſſions that “ he was the 
i occupier,” notwithſtanding the juſtices alſo ſtated all the cit. 
cumſtances which were the foundation of their opinion. But 
even if it were now competent to this Court to examine the 
propriety of the judgment of the Seſſions, there is nothing in 
reaſon to induce them to draw a different concluſion; fince 3 
party is not liable to be rated to the poor as being the owner of 
a houſe, but merely in reſpect of his occupying it, Here it ap- 


fa) Antr, 3 vel. 497. 


pears | 
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for which only he ought to be rated. As to the occupation of — 


the kitchen, that is not by the appellant ; and the communica- 
tion between that and the reſt of the houſe being ſtopped, they 
are as much divided as if they were ſeparate and diſtinct tene- 
ments. | 

Bearcroft, contr2.—The queſtion here is not on the quantum 
of the rate, but whether the party be rated for all the property 
for which he is liable. Now this was an entire houſe; part 
of which, and alſo the garden, the Seſſions have found were 
actually occupied by the appellant. And the voluntary occupa- 
tion of part of his houſe will not exempt him from being rate- 
able for the whole. Perhaps this Court might have been pre- 
cluded by a concluſion of the Seſſions that he occupied no part of 
the premiſes. 

Lord Kenyon, Ch. J.—If the Seſſions had confined them- 
ſelves to the finding of the fact of occupation on the face of 
their order, the conſequence ſtated would have followed : but 
that is the very queſtion which they have left for the deciſion of 
this Court; for they ſay that on the evidence they were of 
opinion that the appellant only occupicd certain parts of the 
premiſes, but they have ſtated all the facts which were neceflary 
to enable us to draw the concluſion in law, whether, -as in fact 
he occupied a part of the houſe, he is liable in law for the 
whole. Now it is ſtated that this gentleman occupied the garden 
and part of the houſe, his ſervants other parts, and a poor man 
another part: but theſe occupations were not diſtinct from his 
own, He ought therefore to be rated for the whole; for it 
would be attended with great inconvenience to draw ſuch a line 
2 has been attempted in this caſe between the occupation of one 
part of the houſe and another, 
 A8HHursT, J.—It would be a very inconvenient practice to 
inquire in each particular caſe what rooms of a houſe the owner 
occupied, before he could be rated. x 

Grost, J.— conſider the appellant as the occupier of the 
whole houſe, If a perſon were to ſhut up his garrets, it would 
be no ground to exempt him from being rated for the whole 

e. 
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The KIS againſt T. Men. 


HIS was an information in nature of a quo warrant;, 
calling on the defendant to ſhew by what authority he 
portreeve of the borough 


—. and manor of Ferbey, in Cornwall; to which he pleaded that 
09-69 his Royal Highnefs the Prince of Wales is ſeiſed in fee of the 
confiling borough and manor of Fowey, in right of his duchy of Cornwall, 
— and that he and his anceſtors have immemorially held a court 
Jury — , from time to time for the borough and manor by the ſteward of 
verdi& that the court or his deputy ; that there is an immemorial cuſtom 
1 within the borough and manor, for the homage of the free 
were not tenants of the borough and manor at ſuch court held next after 
— Michaelmas to elect and preſent to the ſteward or his deputy 
_ _—_ one of the ſree tenants, having been duly admitted upon the 
election to Court-roll of the borough and manor, and having done his 
be void. 


fealty to the lord of the borough and manor, as a fit and 

proper perſon to be portreeve of the borough and manor until 

the next court held within and for the borough and maner by | 
the ſteward or his deputy, which perſon ſo elected and pre- 
ſented, being approved of and ſworn truly to execute the oſſice, 
bath been during all the time aforeſaid portreeve of the borough 
and manor until the then next court to be holden as above; 
that at a court held after Michaelmas 1789, fl. on the 26th M. 
vember 1789, by J. Harvey then deputy ſteward there, the bo- 
mage of the free tenants of the borough and manor duly charged 
and ſworn, iT. T. Mein, P. Tonkin, and Others, elected and 
preſented to J. Harvey, him (the defendant) then being one oi 
the free tenants, having been admitted on the court-roll, and 
having done fealty, Sc. as a fit and proper perſon to be portreeve 
of the borough and manor until the next court, &'c. z and that he 
was then approved and ſworn, &c. 

The replication firſt denied the right claimed of holding the 
court, as alleged in the pleaz 2dly, The cuſtom for the homage 
to preſent, c.; 3dly, That a court was held, as alleged; Athly, 
That the homage of the free tenants did elect and preſent the 
defendant, &c.; 5thly, That T. Mein, P. Tonkin, and J. M. Aridi, 
Sc. [naming 20 others compoſing the homage,] were at the time 
of holding the court free tenants of the borough and mano? 
Sec.; on which iſſues were ſeyerally taken. _ 


m THE Tan rw.-s cop TEAR oF GEORGE III. 
At the trial before Heath, J. at the laſt Spring aſſizes in 


Cornwall, the jury found the three firſt iſſues for the defendant; ———» 
and a ſpecial verdict on the fourth and fifth; ſtating (as to the I 
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againſt 


fourth) that the homage, conſiſting of the perſons in the plead- T. Mz1x: 


ings in that behalf mentioned, elected and preſented the de- 
fendant; and as to the fifth, that T. Mein and P. Tonkin, two 
of the homagers in the pleadings mentioned at the time of hold. 
ing the ſaid Court for the borough and manor of Fowey, were 
free tenants of the borough and manor ; and that F. M*Bride, 
&c. (naming them), the other twenty-one of the ſaid homagers, 
were not at the time of holding the ſaid Court free tenants of 
the ſaid borough and manor z and that ſeveral other free tenants 
attended the ſaid Court, and requeſted to be ſworn upon the 
ſaid homage, and objected to the ſwearing of the ſaid twenty- 
one, but F. Harvey, the then ſteward, refuſed ſuch other free 
tenants, and ſwore the ſaid twenty-one on the ſaid homage. But 
whether upon the whole matter, Sc. 
C:per, for the crown, contended, that on this verdict there 
muſt be judgment againſt the defendant, he having relied on 
an election by a homage conſiſting entirely of free tenants, 
which is expreſsly negatived by the finding of the jury, The 
queſtion here is not whether two homagers alone could ele, 
but whether as twenty-one other perſons, who were not free 
tenants, were aſſociated with two who were, the election by alj 
be valid; and that ſuch an election cannot be ſupported is clear, 
whether it be conſidered on the general law on this ſubject, or 
on the circumſtances of this cafe. For in all caſes of election 
the act of the majority is binding, and is conſidered as the act 
of the whole number. 21 Ed. 4. fo. 27. 70. Caſe of The Cham- 
berlain of the City of London, 3 Leon. 264.; 5 Rep. 62. 8. C. 
1 Rell. Abr. 514. pl. 6, Dav. Rep. 48. R. v. Grimes, 5 Burr, 
2601. So if this be conſidered in the nature of an inqueſt, to 
enquire ſor the lord, and to preſent, c. the act of the majority 
is the act of and will bind the whole. The only exception to 
this is that of a petit jury : but the very exception proves the 
general rule, Then if the majority of theſe free tenants bound 
the reſt, it follows that this preſentment is bad. The only 
ground on which it can be contended that this election may be 


ſupported is this, that. as two are a ſufficient number to make _ 


4 homage, and as there were two in this caſe, this pre- 
ſentment ſhould be conſidered as their act, and the other 
twenty-one may be rejected. Bui, beſore they can be re- 

Vol. IV, Li jected, 
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jected, it ſhould appear that the remainder will be the ſame 
after they are deducted as before, But, by deduCting thoſe 
twenty-one, the election might have been different; and there 
are no means of diſcovering how the two real free tenants voted, 
If they voted in 2 minority, the election is clearly void; if 
they were equally divided, then there was no election; and, 
even if they were unanimous in voting for the defendant, per. 
laps they were influenced ſo to do by the others. In corporation 
meetings, it has been frequently held that when any act is to 
be done by the corporation, and one of the corporators has not 
been ſummoned, the acts of the meeting are void : and the 
reaſon given is, becauſe though he could not have formed a ma- 
jority by himſelf, yet he might have influenced the others. Kyr- 
aflen v. The Mayor, &c. of Shrewſbury, 2 Str. 105 1. Sir Charles 
Muſgrave v. Nevinſon, 1 Str. 584. 2 Ld. Raym. 1358. and 
R. v. May, 5 Burr. 2681. If therefore the abſence of one, who 
has a right to be preſent, will vacate an election, a fertiri will 
the preſence of many who have no right to attend, eſpecially 
if they conſtitute a majority of the whole meeting. There 
being no caſe in the books ſimilar to the preſent, it may not be 
improper to refer to analogous cafes. By 11 Hen. 4. c. 9. no 
indiftment is to be made but by inqueſt returned by the ſheriff, 
and if any be made to the contrary, the ſame ſhall be void, 
Lord Coke (a), commenting on this ſtatute, mentions the caſe 
of R. v. Scarlet, where the reſt of the great inqueſt, giving 
faith to him, indicted ſeventeen honeſt and good men upon 
divers penal ſtatutes, and it was * reſolved and adjudged that 
« albeit he aloe was ſworn without the return of the ſheriff, 
and all the rcſt duly returned, yet this caſe was within 
« the ſtatute, and all the indictments found by him and the 
« reſt were void; for hereby it appeared what miſchief ſuch an 
one might do.” And from the word “ alone” Lord Cale refers 
to 7 I. 4. fo. 10. pl. 16. where on a challenge to the array 
becauſe it was made by the nomination of the plaintiſf's ſer- 
vant, who was put upon the panel, it was ſaid, „“ Si un ſoit miſt 
et en le panel al denominatis d'un party, tout Parray eſt quaſſable; quid 
© conceditur per omnes jufticiaries.” So in 11 H. 4. fe. 41. pl. 8. 
an indictment was quaſhed becauſe one of the jurymen was an 
outlaw. Or if this be conſidered on the ground of embracery, 
the preſentment is bad. It is ſaid in 1 Hawk. b, I. c. 85. / l. 
that any attempt to influence a jury by promiſes or perſuaſions, 
as well as money, is embracery ; and in /e@, 7. that it if an aft 

() 3 HM. 33. wa 
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& of embracery were not known before the trial of a cauſe, ſo that 
« the party, to whoſe prejudice it was intended, had no opportu- 
« nity to prevent the ill effects of it, by challenging the juror who 
« was practiſed upon, it will be a good ground to move the Court 
« to ſet aſide the verdict.” Now this is a ſtronger caſe; for here 
the homagers were objected to before they were ſworn. But if the 
law be not ſettled in this particular cafe, arguments of conveni- 
ence and juſtice will have great weight in ſettling what the rule 
ſhould be; and it ſeems that a deciſion in favor of the defendant's 
election may be attended with ſerious miſchieſs to the public, 
in giving a ſanction to the ſecret views and miſconduct of the 
ſteward of the court, and with injury to the free tenants, who 
have a right to be ſworn on the homage. The right of election 
is 2 valuable privilege in the electors; and here all the free 
tenants are intereſted in this queſtion, inaſmuch as each may 
in his turn be on the homage and become an eleQor. It is alſo 
of importance to the public that the purity of elections ſhould be 
preſerved; and the ſituation uſurped by the defendant was the 
principal office in the borough, 

Dampier fot the defendant. The grounds on which the de- 
ſendant's election may be ſupported are ſhortly theſe: this court 
was in the nature of a court baron; the free tenants are the 
judges there, the ſteward is merely the regiſter; in ſuch a court 
two are ſufficient to make a homage; and as this preſentment 
was made by two free tenants, it is valid, notwithſtanding others 
were joined with them. The act of the ſteward, in admitting 
others on the homage to the prejudice of the two free tenants, 
ought not to vitiate their proceedings. It has been objected 
that it does not appear that the two free tenants concurred in 
the defendant's election: but, on the verdict, it muſt be taken 
that they did; for the finding is that they and others did pre- 
ſent and elect him. The twenty-one may be rejected; and 
then the ſinding that the preſentment was made by the two 
free tenants and alſo by the twenty-one others will not affect 
this queſtion. It is the ſame as if the bye-ſtanders in a court 
were added to the jury. Neither is the refufal of the ſteward to 
ſwear on the homage thoſe whom he rejected any objection to 
the title of the defendant, who was elected by thoſe who were 
entitled to be on the homage : he was not obliged to ſwear more 
than thoſe two. Whether the ſteward acted only from ignorance 
or from corruption, is immaterial in this queſtion; as it does 
not appear that the two free tenants were in colluſion with him, 
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they ought not to ſuffer for his acts, not having any control 
over him. The act of a bare miniſterial officer ought not to 
prejudice the rights of the free tenants, or to vitiate the title of 
the defendant who was preſented by thoſe free tenants. At 
the moſt, even ſuppoſing that the ſteward acted from corrupt 
motives, it is only a foundation for a criminal proſecution againſt 
him. This is not like the caſes cited of elections being void 
becauſe one elector was not ſummoned ; for in ſome of thoſe the 
election would not have been good, even if it had been made with 
the unanimous couſent of all preſent, 

Lord KENTON, Ch. ].—This proceeding was inſtituted for the 
purpoſe of enquiring what title the defendant had to the office of 
portreeve of Forvey; in his plea he ſet forth his title, alleging 
that the Prince of Wales is lord of the borough and manor of 
Fovey, in which there is an immemorial court held before the 
ſteward or his deputy, and that at that court the homage con- 
ſiſting of the free tenants have immemorially elected and pre- 
ſented a portreeve for the enſuing year: he then ſtated, as a fact, 
that the homage of the free tenants, conſiſting of two perſons 
who are there named, and others (not named), elected him at 
one of theſe courts, The replication, after taking iſſue on the 
ſeveral parts of the defendant's plea, mentioned the names of 
the twenty-one other perſons, and ſtated that they were not free 
tenants; aad the jury have found that thoſe twenty-one perſons 
were not fler tenants of the borough and manor. Then the 
que ſtion is, whether this election, which the defendant himſelf 
faid ſhould be made by the homage conſiſting of the free tenants, 
and which the verdict fays was not ſo made, can be called a 
legal election? The bare ſtating of the queſtion is ſufſficient to 
decide it. It is a point upon which there cannot be a difference 
of opinion, But the defendant's counſel faid, that this court 
is in the nature of a court baron: he ſhould have defined 
the meaning of a court, which muſt be admitted not to be 3 
court baron, but ſuppoſed to be in the nature of a court baron, 
In a court baron the homage are the judges, and the court 1 
held before them: but here it is exprefsly ſtated that this court 
was held, not before the free tenants, but before the ſteward or 
his deputy; and it is ſtated to be a preſcriptive court. There- 
fore I do not know how we can infer that two free tenants con- 
ſtitute a court. It was alſo ſaid that though the ſteward were 
not the judge, he was qua judge : but Lord Holt ſtrongly repro- 
bated the idea of a perſon, not a judge, being gua judge. _ 
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be this as it may, the defendant relied on this, among other facts, 
that his election was made by a homage conſiſting of twenty- 
three free tenants, and the jury have expreſsly negatived that 
twenty-one of them were of that deſcription. 

ASHHURST, ]J.—When a defendant makes it a part of his 
title that a court, at which he was elected, was held before 
twenty-three homagers, he cannot afterwards rely on this, that 
two of them were of that deſcription. Here, the defendant 
ſtated that the homage conſiſted entirely of free tenants z but 
the jury negatived that fact. 

BULLER, J. and GRosk, J. aſſenting, 

Judgment for the king (a). 


(a) Vide 2 Ld. Raym. 9 50. 


_ ——————— .xxßxꝛX—X——  - 


Ia vixo againſt Wilsow and Another. 


HIS was an action on the caſe to recover the ſum of 

21. 115. as money had and received by the defendants to 
the plaintiff's uſe. At the trial at the laſt Carliſle aſſizes before 
Thomſon, Baron, it appeared, that the defendants, who are cuſtom- 
houſe officers, had ſeized ſome hams near Carliſle, which the 
plaintiff was ſending in three ſeveral carts from Scotland to Car- 
lie, The plaintiff obtained one permit for the whole, but owing 
to ſome accident two of the carts were at the diſtance of two 
miles behind the other when the defendants met the firſt and 
demanded the permit; the driver informed them that the per- 
mit was with the other carts, which came up in an hour and a 
half afterwards, before the firſt reached Carliſſe, but not till the 
olficer, after waiting ſome time without ſeeing the other carts, 
had made the ſeizure. They were all three driven to the cuſtom- 
houſe at Carliſle, the defendants ſaying they could nor releaſe 
them unleſs the collector were applied to. When the whole was 
explained to the collector, he ſaid he would have no concern in 
the taking. And the defendants then refuſed to give up the 
carts with the cargoes, unleſs the plaintiff would give them 
2. 115.3 which he accordingly did. It was objected on the part 
of the defendants that the plaintiff, by this tranſaction with re- 
venue officers, had incurred a penalty of 5o/., and that he 


could not recover back the money which he had paid to have the 


goods, which had been ſeized, returned to him; and the plain- 
ul was nonſuited, with leave to move to ſet that nonſuit 
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aſide, and to enter up a verdict for him, if this Court ſhould be 


—— ol opinion that the plaintiff could maintain this action. 


IxvixG 
again 


A rule having been obtained on a former day by La to ſhew 


Wilks. Cauſe why the nonſuit ſhould not be ſet aſide, 


Cooteli, Serjt. now ſhewed cauſe; ſaying, that this payment 
mult be conſidered either as a bribe to the officers ſor the re. 
leaſe of the goods, which they had a probable cauſe to ſeize, in 
which caſe the plaintiff and defendants were in parti deli ; ot 
as a voluntary payment to the officers for their trouble; in 
either of which caſes the plaintiff could not recover back the 
money paid. But, in whatever light the payment is conſidered, 
as it is admitted that this action is brought againſt the defend- 
ants as cuſtom-houſe ollicers, for an act done by them in that 
character, they were entitled to a month's notice before the 
action was brought, under the 23 Gez. 3. c. 70. /. 30. & 24 C. 3. 
c. 46. / 39. for they ought to haye had an opportunity of teu» 
dering amends. 

Lord KENrox, Ch. J.— The revenue laws ought not to be 
made the means of oppreſſing the ſubſe. Hcere, a permit 
having been granted for the whole quantity of goods, and which 
was with the other carts behind at the time of the ſeizure, the 
ſcizure was clearly illegal. The permit, for the entire quan· 
tity, could not be ſeparated and diſtributed to each of the carts, 
And therefore whatever ground of probability there was for 
ſtopping the firſt cart, yet after the matter was cleared up, 
there was no pretence for making a ſeizure z and it was highly 
improper in the officers to take the money. If goods liable 
to a forfeiture be forfeited, the officer is to ſeize them for 
the king; but he is not to be permitted to abuſe the dutics 
of bis Ration, and to make it a mode of extortion, Here 
the defeadants took the money under circumſtances which 
could by no pollibility jultify them, and therefore this could 
not be called a voluntary payment ; but it was extorted from 
the plaintiff, and in that caſe no notice to the defyndants was 
neceſſary. 
AsnRugsr, ].—l agree that if this money had been paid as 
a bribe, bath parties would have been in pari delifo, and the 
plaintiff would not be entitled to recover. But here the plain- 
tiff was in ng fault whatever: this money was not paid as 3 
bribe ; for the goods were not liable to ſeizure, Neither was it 
a voluntary payment; for when the defendants had ſtopped the 


gcods, the plajntiſf was in their power, The defendants on 
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right in ſtopping the goods at firſt ; but when the permit 


came 


up, there was no pretence to detain them; ſtill leſs to take the 
money. It was a payment by coercion z and which the plaintiff 
may recover from the defendants as money unconfcientiouſly WIXsox. 


received by them. 


GRrosE, J. (a). If an officer feize goods as forfeited, he does 
it colore ici: but if he take money for delivering up the goods, 
there is no pretence to ſay that that is done calare officti ; and ſuch 


money may be recovered back again in an action of this 


kind. 


] admit that in an action of treſpaſs, or tort, the oſſicers are 
entitled to notice under the 23 Geo. 3. c. 70. / 39.3 becauſe they 
ought to have an opportunity of tendering amends ; bur that act 


does not extend to an action of t. 
) Abf. Buller, J. 
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Rule abſolute. 


487 
1791. 


InvinG 
again 


Thurſd, 
— — 


Tu was an information againſt the defendants for ob- When a de- 


ſtructing an exciſe officer in the execution of his 
to which they ſuffered judgment to go by default; and 


duty; 
being 


now brought up for judgment, alhdavits were read on the part 


of the proſecution in aggravation of puniſhment, 


Erſbine and Pigget, for the defendants, wiſhed to have an op- 


portunity of anſwering theſe affidavits, alleging that they 
not come prepared to anſwer the matter of which they 
have no previous information. This was reſiſted by 


could 
could 


The A?orney- General on the uſual practice of the Court, which 


he fajd was founded on reaſon; for that the defendants 


could 


not be taken more by ſurpriſe now than they would have been 
if the matter had gone to a regular trial, where the defendants 


mult have been prepared to make their defence. 


Per Curiam.—It is not the practice, in general, to give the 
defendant an opportunity of anſwering at a future time the 
aſſidavits produced by the proſecutor; and, as far as theſe 


allidavits have already gone, there is no reaſon to 
through the general ruje in this particular caſe. 
a defendant is brought up for judgment, the only 
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which the Court have in view is to diſcover the real truth of the opportunity 


tranlaction; and it is much more probable that that object will 
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be attained by the practice which has hitherto prevailed, which fut we day. 
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circumſtances of his caſe, than by a contrary practice which 
would prove a ſource of infinite perjury. In the caſe of the 
King v. Archer (a), where the proſecutor produced aſſidavits, in 
aggravation, to ſhew a continuation of the defendant's malice 
by expreſſions uſed ſubſequent to the time of the indictment, 
the Court thought it reaſonable to allow the defendant an op. 
portunity of anſwering thoſe affidavits, becauſe it could not he 
ſuppoſed that he could come prepared to anſwer that which was 
not contained in the indictment. So in this caſe if, in the 
courſe of hearing theſe affidavits, we ſhould be of opinion that 
any point is not fully and ſufficiently explained, we will give 
the defendants an opportunity of explaining ſuch part of the 


charge. 
(a) Ante, 2 vol. 203. *. 


The Kix again/t the Juſtices of DuzBysHiRE, 


Y an act for dividing and incloſing Belper and Chevin Ward 
in Derbyſhire, an appeal is given to the party aggrieved by 
any act of the commiſſioners to the Court of Quarter Seſſions 
within fix calendar months after the cauſe of complaint, at 
« which ſaid general Quarter Seſſions the juſtices are authoriſed 
and required to hear and determine the matter of every ſuch 
&« appeal, and to make ſuch order as to them fhall ſeem meet 
and reaſonable ;” and their determination is final. The com- 
miſſioners having made a drain in Belper, (which it was ſup- 
poſed was not warranted by the aCt,) and included the expence 
of it in an aſſeſſment on the proprietors of the incloſed lands, an 
action was brought for the purpoſe of trying the legality of the 
act of making the drain; and ſome of the proprietors wiſhing 
to have an opportunity, in caſe this action ſhould be determined 
in their favor, of inveſtigating the aſſeſſment, made a motion at 
the laſt Michaelmas Seſſions for the county of Derby to receive an 
appeal againſt that aſſeſſment and reſpite the hearing of it till 
the next Seſſions, which was refuſed by the juſtices, becauſe 
the following Seſſions would not happen before the expiration of 
fix (a) months after the cauſe of complaint. A rule was aſter- 
wards obtained by 
D. P. Cole, calling on the defendants to ſhew cauſe why 3 
mandamus ſhould not iſſue, commanding them to receive this 
appeal. Cauſe was now ſhewn by 


(2) The cauſe of complaint was five months before the Michae/mas Seſſions. 
Chamoͤrt, 
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Chambre, Balguy, and Clarke, who relied on the King v. the 
Juſtices of the North Riding of Yorkſhire (a); obſerving that this 
was even a ſtronger caſe than that, becauſe this act of parliament 
directs that the appeal ſhall be heard and determined at the next 
ſeſſions. It is extremely doubtful whether under this act the 
Seſſions could have adjourned the hearing of the appeal, becauſe 
then it would not have been heard within fix months after the 
cauſe of complaint, But, even if they had a diſcretion, it 1s a 
ſuſicient anſwer to this application that they have exerciſed their 
judgment upon the ſubject. 


The Court had no doubt but that the clauſe in the act was 


compulſory on the juſtices to receive the appeal, but not to reſpite 
it, And they ſaid that, as this was a conditional motion, only 
to enter the appeal in caſe the Seſſions would agree to reſpite the 
hearing, they could not compel the juſtices now to receive it. 


Rule diſcharged, 
(a) Ante, 3 vol. 150» 


— — — 


WaRrD againſt MacauLey and Another, 


THE plaintiff was the landlord of a houſe, which he let to 

Lord Montfort ready furnithed ; and the leaſe contained 
a ſchedule of the furniture, An execution was iſſued againſt 
Lord Montfort, under which the defendants, ſheriff of Middleſex, 
ſeized part of the furniture, notwithſtanding the officer had notice 
that it was the property of the plaintiff, For this the plaintiff 
brought an action of treſpaſs againſt the defendants : At the trial 
Lord Kenyon thought that treſpaſs would not lie, and that the 
plaintiff ſhould have brought trover (a): a verdict, however, was 
taken for the plaintiff for value of the goods, with liberty to the 
defendants to move to enter up a nonſuit if this Court ſhould be of 
opinion that the plaintiff could not recover in this form of action. 


Mingay obtained a rule for that purpoſe on a former day; 4 


againſt which 

Erftine now ſhewed cauſe, The plaintiff may maintain treſ- 
paſs on a conſlructive as well as an actual poſſeſſion. Bro, Abr. 
Treſpaſs, pl. 303. In Smith v. Milles (6), where, indeed, the 
heriff was excuſed becauſe he could not be made a treſpaſſer by 
relation, Afbburſt, J. in giving the judgment of the Court, ſaid, 


(4) Trover does not lie in this cafe ; becauſe pending the demiſe the landlord is 


not entitled to e cover the poſſe ilion. Jie G d v. Harfe, fol, 7 vel. g. 
% Ante, 196. 430. 
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«© to entitle a man to bring treſpaſs, he muſt at the time when 
the act was done, which conſtitutes the treſpaſs, either hare 
« the actual poſſeſſion of the thing, which is the object of the 
© treſpaſs, or elſc he mult have the conffrudfive poſſeſſion in re- 
« {pct of the right being actually veſted in him.” The right 
to perſonal property 1s not divelted out of the owner becauſe he 
gives the temporary uſe of it to another, In the caſe of a car. 
rier, the owner may maintain treſpaſs on the ground of his 
having the general property, aud the carrier trover on account of 
his ſpecial property. | 

Lord Kr x TON, Ch. ].—The diſtinction between the actions 
of treſpaſs and trover is well ſettled: the former is founded on 
poſſeſſion: the latter on property. Here the plaintiff had no 
poſſeſſion; his remedy was by an action of trover founded on 
his property in the goods taken. In the caſe put of a carner, 
there is a mixæd poſſeſſion: actual poſſeſſion in the carrier, aud 
an implied poſſeſſion in the owner. | 

BuLLER, J.—The carrier is conſidered in law as the ſervant of 
the owner, and the poſicſhon of the ſervant is the poſſeſſion of 
the maſter, 

Per Curiam, 


Rule abſolute (a). 
(Aste, 1 pol. 480. 


The Kix again CARTWRIGHT. 


HIS was an indictment againſt the defendant for an 
aſſault upon an exciſe officer, Several counts charged 

the offence as committed againſt the proſecutor while in be ex- 
erciſe of his cffice : another count only charged a commen aſſault; 
but even this deſcribed the proſecutor to be an exciſe officer. 
And all the counts ſtated the offence to have been committed in 
Surry, The venue was laid and the trial had in Middieex; 
when the defendant was acquitted upon all the counts, but that 
charging him with a common aſfault, of which alone he was 
found guilty. A motion was made in arreſt of judgment for a 
miſ-trial, on the ground that the 26th clauſe in the gth Ge. 2. 
c. 35. which enacts, „ that for the better and more impartial 
« trial of any indictment or information, which ſhall be found, 
« commenced, or proſecuted, for any affault made or committzd 
te upon any of the officers of the cuſtoms or excite, every fucli 
&« offence ſhall and may be inquired of, examined, tried, and 


whe was an exciſe officer, this Court arreſted the judgment, though the proſecutor Was deſcribed id 


be an exciſe officer, the oifence being laid in Surry andghe wT2ruc in Add. 


« deter. 


IN THE TaIrTY-SECOND Year or GEORGE III. 491 


« determined, in any county in England, in ſuch manner and 1791. 


| s 

« form as if the ſame offence had been therein committed,” 1 

only extended to affaults on officers when in the exerciſe of The Ss 1 
0 again | 

their oſſice. C ART _ 


The Attorney-General, Bearcroft, and Wood, for the Crown, ur. 4 
contended, that the wards of the ſtatute were general, and war- 
rintzd no fuch limited conſtruction as was attempted to be put 
on them. They ſtated, that they were inſtructed, that there 
had been many inſtances of ſimilar convictions, and judgments, 
upon them; and that the general courſe of practice had been ſo. 
And the benefit intended to be conferred on revenue oſſicers by : 
the act will be very materially defeated, if a more narrow con- 
ſtruction prevails ; for their ſituation neceſſarily expoſes them . 
to the reſentment of thoſe whoſe goods are ſeized, and of their "1 
connections; and if they are aſſaulted for having done their "1 
duty on any former occaſion, and cannot abtain a fair trial in | 
the place where ſuch aſſault happened, the probability of which 
is preſumed by the act, the miſchief is juſt as great as in the in- 
ſtance admitted to be provided for by the act. 

Erſtine, for the defendant, argued from the abſurdity of ſuch 
an extenſive conſtruction as was contended for, and from the 
general purviews of ſimilar ſtatutes made in pari materid ; which 
were paſſed for the protection of the revenue, and could never 
have been intended to apply to private quarrels between its 
ollicers and other perſons. The protection afforded to exciſe 
| and cuſtom-houſe officers is % officers ; and muſt be meant only 
while they are officiating as /uch. 

The Court were all of opinion that the 26th ſection of this 
att of parliament muſt be confined to proſecutions for aſſaults 
on the revenue officers when in he execution of their effice, and that 


the miſchiefs ſrom a contrary determination would be intoler- 
b able, And 

a BULLER, J. added, that the intention of the Legiſlature might 
F be collected from other parts of the act, which was made for the 
a ſake of the revenue, as its title imported. The firſt ſection 
1 enacts, that all perſons who have incurred penalties and for- 
: ſcitures againſt the revenue laws, “ and any perſons who have 
1 „beat, abuſed, obſtructed, or hindered any officer of the cuſtoms 
N or exciſe in the due execution of their duty,” c. ſhall be by 
1 | theauthority of that act acquitted, Qc. of and from all the ſaid 
: oſſences, except as is therein excepted, Now it is fair to infer that 


me Legiſlature meant to extend the indemuity to all thoſe cafes 
| in 
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in which by the ſubſequent clauſe they gave the right of 
changing the venue. But the firſt clauſe muſt clearly be con. 
fined to aſſaults on the revenue officers in the execution of their 
duty : a mere perſonal aſſault on a proſecutor not in the exerciſe 
of his office, but who happened to be an officer, would not he 


_ pardoned by this act. Then the ſubſequent clauſe, on which 


Szturday, 
Nev. 26th, 
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this queſtion ariſes, may be conſtrued with the ſame reſtriction 


and qualification; and, when it ſpeaks of “ aſſaults on any ao 


« the officers of the cuſtoms or exciſe,” it means aſſaults on 


them qua revenue officers, 
Rule abſolute. 


——— EY ————_— 
Expoſition of the Rule of Court of Ty. 31 Geo, 3. 


ante, 379. 


AL DIFVIN, after adverting to the late rule of Ty. 31 Ge. ;, 
relating to attornies' clerks, whereby it is © orRDERED, That 
« from Michaelmas term [then] next enſuing, no attorney who 
c ſhall be retained or employed as a writer or clerk by any other 
& attorney ſhall, during the time of ſuch employ, take or hare 
* any clerk under articles; and that no ſervice to any ſuch at- 
© torney under articles, during the time that ſuch attorney ſhall 
© be ſo employed by any other attorney, ſhall be deemed good 
ec ſervice,“ Sc. deſired the opinion of the Court, upon the ſub- 
ject of the aſſignment of an articled clerk, who had ſerved an 
attorney for three years under ſuch circumſtances, whether the 
rule in queſtion was intended to have a retroſpective operation 
with reſpect to ſervices already performed, or merely to ſuch as 
were to commence from the preſent Michaclmat term? The for- 
mer conſtruction, he ſuggeſted, would preſs very hard upon in- 
dividuals, who had already ſerved a great part of their time in 
this manner under a general perſuaſion, warranted by the com- 
mon practice, that ſuch ſervice was valid. But 
The Court ſaid, that the rule, which was only made in confor- 
mity to, and in furtherance of, the act of parliament (a), could 
not be limited in reſtraint of future ſervices of this nature only; 
for the miſchief intended to be remedied was the admiſſion of 
improper perſons as attornies; which required as much to be 
prevented now as at any future time. And no hardſhip could 
be complained of, as the rule was not introductive of any ner 
regulation, but confirmatory of an old one. 


(e) 22 Ces. 2. c. 46. . 7. 
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Messin againſt Lord MassaRttnt and Wife. 


THE plaintiff, having obtained a judgment againſt the de- 

fendants in the Chatelet of Paris, brought an action of 
aſumpſit here on that judgment, in which the defendants ſuf- 
fered judgment to go by default ; whereupon 

Walton obtained a rule, calling on the defendants to ſhew 
cauſe why it ſhould not be referred to the Maſter to ſee what 
was due for principal and intereſt, and why final judgment 
ſhould not be entered up for ſuch ſum, without executing a writ 
of inquiry. : 

Helroxzd was now ſhewing cauſe, on the ground that there 
was no inſtance in which ſuch a rule had been made; and that 
the reaſon (a) of the former caſes (5) on bills of exchange did not 
extend to this; when 

Lord KExToN, Ch. J. ſaid, this is an attempt to carry the rule 
farther than has yet been done : and as there is no inſtance of 
the kind, I am not diſpoſed to make a precedent for it, 

BULLER, J.— Though debt vill lie here on a foreign judgment, 
the defendant may go into the conſideration of it. 

Rule diicharged. 

a) The value of the foreign money is uncertain. 
El. 536. and Randt v. Peck, Cro Fac. 617. 


% Sepherd v. Charter, ante, 275. Roſplcigh v. Saher, H. BI. Rep. C. B. 252. 
Ardrewi v. Blake, Ib. 529. and Longman v. Fenn, Ib. 541. 


Vide Bagshaw v. Playn, Cree 


The Kix againſt the Sheriff of MippLsex. 


N a cauſe of Metcalfe againſt Aylett an attachment was ob- 

tained againſt the ſheriff for not bringing in the body. Tt 
appeared that bail was put in and juſtified, but there was no ſer- 
vice of the rule allowing the juſtification : but the plaintiff was 
preſent at the time of juſtifying, and oppoſed the bail, though 
unſucceſsfully, A rule was obtained by 

Garrow, to ſhew cauſe why the attachment ſhould not be 
ſet aſide, on the ground that the party's having been preſent, 
and oppoſed the bail, diſpenſed with the neceſſity of the defend- 
ant's ſerving the plaintiff with the allowance ; for that the only 
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uſe of ſuch ſervice was in order to give the plaintiff that inſorm- 
ation which in this caſe he notoriouſly had without it. 

Mingay, contra, now ſhewed cauſe; inſiſting upon the regu- 
larity of the attachment, becauſe the plaintiff had not been 
ſerved with the allowance; which he contended to be neceſſary, 
not only that the other party might have notice that ſuch a ſtep 
was taken in the cauſe, but becauſe a contrary rule would tend 
to defraud the Stamp- oſſice of the duties, and the officers of the 
court of their fees; and he ſaid that the ſame point had been 
determined in Both v. Preſton, 29 Geo. 3. B. R. 

Lord Rexvyox, Ch. J.— Though we are not a court of revenue, 
we are bound to take care that the revenue is not defrauded, 
Bail is not regularly put in till the allowance of it has been 
fervedz and it is of importance that all the Reps preſcribed by 
the practice of the Court ſhould be followed. If we were to 
ſuffer this exception to prevail, it would enable the defendant's 
attorney to put into his pocket thoſe duties which belong to the 
Tevenue. 

Rule diſcharged. 


— — — CE — — 


SOWERBY againſt IAR RIS. 


T HIS was a rule to ſhew cauſe why an annuity ſhoull 

not be ſet aſide for a defect in the memorial, in not ſtating 
the conſideration of the annuity, as required by the 17 Ge. 3. 
c. 26, f. 1. The memorial, as to this part of it, was as follows, 
after ſtating the date of the deed, and names of the parties; 
« whereby Harris, in conſideration of 2100/, paid, and hich 
ce was in fact paid, to him by Sowerby, granted to the latter an an- 
&« nuity of 3004. Wc. This motion was made, and the opinion 
of the Court given, before it was diſcovered that the memorul 
contained theſe words, “and which was in fact paid ;” ſo that 
the caſe adjudged was on a ſuppoſition that thoſe words were 
omitted, In fact the ſum of 2100 J. mentioned as the conſiderz- 
tion was paid by a banker's check (a), which was afterwards 
paid by the banker to Harris's attorney, who deducted thereout 
G;ol. for a demand which he had on Harris. 

Shepherd, in ſupport of the rule, gave up the point of the 
money being deducted, as the whole ſum had been paid to 
Harris's agent; but relied on the caſes of Robinſon v. Howell (b), 

(a) Lide Rumlal! v. Murray and Ancther, ante, 3 vel 298. and Berry v. Bui, 


2%, 6 vol. 699. 


(3) £. 31 Ce 3. B. R. 1 and 


in TaE TRrr.sRCoND YEAR OF GEORGE III. 403 


and Willey v. Wheeler (a), where it was held that the conſidera- 1791. 
tion of the annuity ought to be averred in the memorial, as a ——— 


ſubſtantive fact, and ſhould not be ſtated there by way of recital. Sowznay * 


{ i 284 u 
And he ſaid that that was not required without good reaſon; for Hase. 


a contrary rule would open a door to fraud, and would be the 
means of introducing falſe recitals. 

_ Erfkine and Gibbs, contra, The annuity act does not direct 
the mode in which the conſideration ſhall be lated in the me- 
morial; if the real conſideration appear in the memorial in any 
way, it is ſufficient to ſatisfy the act. 

Lord KENTON, Ch. J.— The object of the act of partiament, 
in requiring the conſideration of the annuity to be ſtated in the 
memorial was, that the public ſhould have complete information 
of the real tranſaction between the parties. And that intelligence 
will be equally conveyed to the world, whether it be averred 
as a poſitive fact that the conſideration was paid, or only ſtated 
by way of recital. In both caſes the parties may attempt to com- 
mit the fraud of introducing a falfe fact into the memorial; 
but that is always open to examination. 

The Court thought it proper to diſcharge this rule with coſts, 
the granting of the annuity appearing to be a fair tranſaction. 


(a) Tr, 31 Geo. 3. B. R. 
————— . — 


KrNNARD againff Joxks. Monday, 
| New. 28th. 


ALDWIN moved that all proceedings might be ſtayed in 1; it appear 
this action; on an afhdavit by the defendant that, on apply- Je ens 
ing to the plamtiff*s attorney to know what the debt was, he faid ſued for is 
that it was a guinea and an half. He contended, that as the debt — 
was under 40s. the Court could not take cognizance of it; and motion tay 
they would not ſuffer the deſen dant to be haraſſed by going on to pas 
trial. This being admitted to be a novel application, 3 
The Court had ſome doubt; 


BULLER, J. ſaying that the practice had been not to grant ſuch 
rules in this Court, unleſs the demand appeared to be under 404. 
en the record: but Lord Kenyon ſaying that he remembered many 
applications of this ſort in the Exchequer, The Court granted a 
rule niſi : againſt Which, 

Manley now ſhewed cauſe, not denying the fact, but ſtating 
that the application ought to have been made ſooner, if at all; for 
that 


m 
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1791. that the defendant was under ſhort notice of trial; but he offered 
to refer the whole to the Maſter, 

1 Lord Kenyon, Ch. J. (ſtopping the other fide) ſaid, that that 
Joxzs. offer could not be acceded to now. This is a very general 
queſtion, which concerns the practice of the Court, whether it 
ſhall be permitted to parties to ſue in the ſuperior courts for ſuch 
ſmall ſums as thoſe under 407. Now that is expreſsly prohibited 
by act of parliament (a); and therefore upon conſideration we are 
of opinion that the rule ſhould be made abſolute, but not with 

colts, as this is the firſt application of the kind. 
Per Curiam, Rule abſolute, 


(a) Vide 6 EC. 1. e. 8. 


Ex parte WILLIAMS (a). 
The Court ] © RD Erxvox, Ch. J. ſaid, that on further inquiry from 


— 2 the officers of the Crown- office, he underſtood that there 
3 be were ſcveral inflances, in which this Court had referred an at- 
though all torney's bill to be taxed, though the whole buſineſs had been 


1 carried on at the court of quarter ſeſſions (6), 


the quarter 
ſ: Mons. (a) Jide ante, 124. (5) Jide Clarke v. Donovan, paſt, 5 vol. 694. 


— . Tͤ— 


REGULA GENERALIS. 


TIS ORDERED, That in future all writs ſhall be te- 

turned by the ſheriff on the day on which the rule for te- 
turning the ſame ſhall expire, and in default thereof the 
plaintiff ſhall be at liberty to move for an attachment on the 
next day (a). : 


(a) This rule aroſe out of 2 cafe of the King v. the Sheriff of Surry, where the ſheriff 
had not returned the writ till the morning of the 9th day, but before the ſitting of 
the Court; to remedy which practice the above rule was made. 


THE EXD OF MICHAELMAS TERM. 


. 
ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Hilary Term, 


In the Thirty-ſecond Year of the Reign of GEORG III. 


* 


GoopT1TLE on the Demiſe of ReveTT againſt BRAHAM, 


HIS ejeAtment was tried at bar by a ſpecial jury from 

Suffolk, and, by conſent, ſome taleſmen from Middleſex. 
The leſſor of the plaintiff claimed as the heir at law, the defend- 
ant 25 the deviſee, of Mrs. Elizabeth Braham, the perſon laſt 
ſciſed. At the outſet of the cauſe a queſtion aroſe who was en- 
titled to the general reply; and the Court decided that if the 
plaintiff proved his pedigree, and ſtopped, and the defendant 
let up a new caſe, which the plaintiff anſwered by evidence, 
which ultimately went to the jury, the defendant ſhould have 
the general reply; and Buller, J. ſaid, that he had fo ruled it 
in a cauſe (a) at Wincheſter. 

The plaintiff then ſtated his pedigree, which was admitted; and 
the defendant proved the will, which was impeached on various 
grounds, but chiefly on thoſe of forgery and undue inſtuence. 
There were two parts of the will, to each of which were three 
ſignatures and a ſealz and with one of them was ſealed up a 
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cuſtomed to inſpect ſranks for the detection of forgeries may be examined as a witneſs to prove that 
the land-writing of an inſtrument is an imitate1 and not a natural hand, and allo to prove that 


two writings ſuſpecied to be imitated hands were written by the ſame perion. 


„ 


(a) Doe d. Farr v. Hicks, Sum, Aſſaes 1789. 


Vol., IV. K K paper, 


22 
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paper, purporting to be iuſtructions for the will, in the hand. 


—— writing of the teſtatrix, and ſigned and ſealed by her; at the 


Goop- 

TITLE 

againſt 
Paanam. 


to theſe witneſſes; one of theſe ſignatures was ſworn to be genuine 


bottom of which was a memorandum, that the tcſtatrix at the 
time of executing the will requeſted the atteſting witneſſes to 
ſign the paper for her, which ſhe declared to be her writing; 
and they had ſigned it accordingly. This memorandum was in 
the hand of one Reilly, who was ſuppoſed by the plaintiff to be 
the contriver of the will, and who was conſiderably benefited by 
it. The plaintif”s caſe, as to the forgery, conſiſted of evidence 
that the teſtatrix was incapable of writing a paper of ſuch 
length as theſe inſtructions, and hardly able to ſign her name; 
of declarations in her life-time that ſhe never would make any 
will; and of ſome contradictions by the atteſting witneſſes, 
The plaintiff then called two clerks of the Poſt- office, who ſwore 
that they were uſed to inſpect franks and detect forgeries. They 
were then aſked whether, from their general knowledge of 
writing, the inſtructions were a natural or an imitated hand: 
this queſtion was objeCted to, but allowed by the Court; and 
the clerk ſwore that the hand was imitated. 'They were then 
aſked if they could judge whether the inſtructions were written 
by the perſon who wrote the memorandum : This queſlion 
was alſo objected to, as being a compariſon of hands; but al- 
lowed by the Court. Lord Kenyon, Ch. J. mentioned a calc 
where a decypherer had given evidence of the meaning of letters 
without explaining the grounds of his art, and where the pri- 
ſoner was convicted and executed. And Buller, J. ſaid, it was 
like the caſe of Wells Harbour, where perſons of {kill were al. 
lowed to give evidence of opinion. The clerks then ſwore that 
from their knowledge of the ſimilarity of hands they were ſure 
that the inſtructions and memorandum were written by the 
ſame perſon. They alſo ſwore that all the ſignatures to the 
will, and the ſignature to a power of attorney to ſurrender copy- 
holds to the uſe of the will executed afterwards, were imitated 
and not natural writing. On croſs- examination they admitted 
that they had never detected an imitation of the hand of a very 
old perſon, who wrote with difficulty, and might be ſuppoſed 
frequently to ſtop. That their principal means of knowing 


_ was by ſecing whether the letters were painted, that is, gone 


over a ſecond time with the pen, which they admitted might 
happen to any perſon from a ſailure of ink. Other ſignatures 
of the teſtatrix, proved by unſuſpected perſons, were then ſhew 


by 
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by one of them, and by the other to be imitated. —Lord Ken- 
yon, in ſummoning up to the jury, ſaid he ſhould leave the 
queſtion of forgery on the evidence they had heard, without 
any obſervations. 

Evidence was alſo given on the ground of influence. The 
jury found for the plaintiff (a). 
' Mingay, Partridge, Shepherd, Garrow, Gibbs, Raymond, and 
Jermyn, for the plaintiff: and Erfeine, Bower, Law, Le Blanc, 
Serjt. Baldwin, and Wilſon, for the defendant. 


(a) In a former ejectment brought by the preſent defendant, and ti ĩed at the laſt 
Spring afſizes at Bury, before Aburſt, J. the jury found in ſavour of the will. 


Dan1tr againſt PHILLIPS. 


USSELL ſhewed cauſe againſt a rule for quaſhing a cer- 

tiorari, which had iſſued to remove a cauſe from the borough 
court of Caermarthen into this court. Two objeCtions had been 
made to the iſſuing of the writ ; 1ſt, That it was directed to 
the mayor, commonalty, and burgeſſes, which was the name of 
incorporation; whereas it ought to have been directed to the 
mayor, recorder, and town-clerk, before whom the court was 
holden. 

The Court ſaid, he need not trouble himſelf to anſwer this ob- 
jection; for however the proper parties, in whoſe keeping the 
record was, might have objected to make any return of it on 
account of the writ of certiorari being improperly directed, yet 
having in fact returned the record into this court, no ſuch ob- 
jection could be ſtarted by third perſons. 

The ſecond objection was that the damages were laid under 
407. and therefore this Court would not take cognizance of it, 
To this it was anſwered that however that might have held as 
an objection in general caſes, where the action was brought to 
recover a debt under 40 s., yet this was an action for an aſſault, 


brought againſt exciſe officers, who could not have an impartial 
trial there. 


The Court were ſatisfied with this reaſon, and | 
Diſcharged the Rule. 
Wigley in ſupport of the rule. 


Kk 2 


499 


1792. 


— 
Goope 
TIT wy 
again 

BAUAN.!] 


IWedn:ſday, 
Fan. 25th. 
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object to 
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certiorari to 
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cord was, 
wave the 
objection, 
and return 
the record 
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Neither will 
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here quaſh 
ſuch writ 
becauſe the 
damages 
laid in the 
record be- 
low, which 
was an ac- 
tion ſor an 
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were under 
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Thurſday, 
Far. 26th. 
It is ſutfici- 
ent to ſatiſ- 
ſy the pro- 
vitons of 
the annuity 
act 17 Ges. 
I. c. 26. to 
ſtate the 
co iſidera- 
t on of 
granting the 
annuity in 
the memo- 
Tial by way 
Of recital. 
If ſevetal 
deeds be 
given to ſe- 
cure an an- 
nuity, and 
the conſide- 
ration be 
e pte ſiſed in 
all, the me- 
morial need 
only ſtate 
the conti- 
ceration 
once. 

It a hond, 
and a war 
rant of at- 
torney to 

ontets 

judgment, 
be given to 
ſecure an 
annuity, 
tlie warrant 
of attorney 
need not 

c xpreſs the 
conſide ra- 
tion, if the 
bond do. 


CASES in HILARY TERM 


Hopes againſt Money and BaiLEY, 


N the laſt Term the defendant Money, who had joined with 

Bailey in granting and ſecuring an annuity to the plaintif, 
obtained a rule for the plaintiff to ſhew cauſe why the judy. 
ment entered up on the bond and warrant of attorney given t9 
ſecure the annuity ſhould not be ſet aſide, and why thoſe and 
all other ſecurities ſhould not be given up to be cancelled, and 
all further proceedings ſtaid. The matter, after argument, waz 
directed to ſtand over till this Term, that the Court might be 
more fully apprized of all the circumſtances: and now it ap- 
peared that the memorial of the annuity directed to be enroll 
by the 17 Geo. 3. c. 26. ſet forth a bond in the penal ſum cf 
Gol. to ſecure an annuity of 50/7. a year; a warrant of attorncy 
to confeſs judgment thereon ; and alſo an indenture between the 
parties, which is referred to in the bond, whereby in conſider- 
„ ation of the ſum of 300/. Ws, to Bailey in hand paid by 
&« Hedges,” H. Bailey aſſigued to Hadges his half pay as a ſecurity, 
Se.; „On the back of which ſaid indenture is a receipt under the 
« hand of the ſaid H. Bailey for the ſum of 300 1. being the conſider. 
« ation- money paid to him by Hodges for the purchaſe of the ſud 
e annuty.” Neither the bond or warrant of attorney as /e fert 
in the memorial {tated the conſideration of granting the annuity; 
nor did the warrant of attorney itſelf, which was now produced 
in court, contain the conſideration, but was in the uſual form. 
The ſame objeCtions, which were made to the grant of the au- 
nuity in the laſt term, were now renewed by 

Erſkine and Gibbs. iſt, There is no expreſs ſubſtantive aver- 
ment in the memorial that any conſideration was paid for the 
grant of this annuity. The annuity act (a) requires, “ That 2 
« memorial of every deed, bend, inſtrument, or other aſſurantt, 


„ whereby any annuity, c. ſhall be granted, &'c. ſhall within 


« twenty days of the execution of /uch deed, bond, inſtrument, 
&« or other aſſurance, be inrolled in the Court of Chancery; aud 
« that every ſuch memorial ſhall contain the day of the month 
ee and the year when the deed, bond, inſtrument, or other 
« aſſurance, bears date, Qc.; and ſhall ſet forth (inter alia) tht 
& confideration or conjiderations of granting the fame; otherwile 
« every ſuch deed, bond, inſtrument, or other aſſurance, ſhall be 


(a) 17 Geo. 3. c. 26. . 1. 
| 00 null 


S HX x» Xmuc =o 
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« null and void,” c. What is ſtated in the memorial as heing on 


the back of the indenture is mere yecital, and no direct avermenta⸗⁊ r- 


of the ſact of the 300 J. being paid. Non conftat but that ſuch a 
receipt may be written on the back of the indenture, and yet 
the money may not have been paid. It ſhould have been aver- 
red in the memorial that the conſideration «vas paid, In Robin- 
ſon v. Hotuell (a), where it was only ſtated by way of recital 
that in conſideration of ſo much money paid to the grantor the 
annuity was granted, the Court held it inſufficient. 2dly, 
The act requires that ev] deed, Sc. whereby the annuity is 
ſecured ſhall be ſet forth in the memorial, and zhe conſideration or 
conſiderations of granting the ſame ; otherwiſe every ſuch deed, Wc, 
ſhall be void. Now the memorial does not ſtate the conſidera- 


tion of the bond or warrant of attorney, but only of the inden- 


ture. It is no anſwer to ſay that it would be an uſeleſs repetition 
to ſtate the conſideration of every deed ſet forth in the memo- 
rial, which muſt be the ſame. It is ſufficient that this is a 
matter of poſitive regulation expreſsly enjoined by the Legiſla- 
ture, who were abundantly cautious to prevent the frauds which 
had before been practiſed while theſe tranſactions were in ſecret. 
Put 3dly, Suppoſing the firſt clauſe of the act ſhould be ſatisfied 
by ſtating the conſideration only once in the memorial, and 
not repeating it with reſpect to every inſtrument, Ec. yet 
at all events the conſideration muſt be ſet forth in every 
inſtrument itſelf by the expreſs requiſition of the third 
clauſe z which, purſuing the words of the firſt ſection, enacts, 
« That in every deed, inſtrument, or other aſſurance, whereby 
* any annuity, Oc. ſhall be granted, the conſideration really and 
land fide paid, and alſo the names, &c. ſhall be ſully and truly ſet 
« forth, &c. and in caſe the ſame ſhall not be fully and truly ſet 
« forth, Ec. every ſuch deed, inſtrument, or other aſſurance, ſhall 
te be null and void, &c.” Here the warrant of attorney pro- 
duced does not contain the conſideration for granting the an- 
nuity: and that was held by this Court (6) to be an inſtrument 
for ſecuring the annuity within the meaning of the act, which 
ought to be regiſtered in the memorial; and if ſo, it is equally 
neceſſary by the third clauſe that it ſhould contain the con- 
ſideration. | 
Mood, contri, as to the firſt objection ſaid, that the words fol- 
lowing the receipt of the 300/. © being the conſideration-money 
© paid by the ſaid . Hodges for the purchaſe of the ſaid an- 
(s) E. 31 Geo. 3. Z. R. ante, 494+ (z. b.) () Her bins v. V uller, arte, 463. 
3 « nuity,” 
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& nuity,” were a ſufficient averment that the money had 
been actually paid: It is the form in which averments in 
pleadings are often made. And as to the ſuggeſtion that it 
might be the mere recital of the words of the receipt on the back 
of the indenture, that was not ſo; the receipt concluded thus; 
« being the conſideration- money within mentioned to be paid by 
« him to me.” In anſwer to the ſecond objection he iaid, that 
the firſt clauſe of the act only requires that every memorial ſhould 
contain the conſideration of granting the annuity, not that every 
deed, c. ſet forth in the memorial, ſhould contain it. That 
would have been an uſeleſs tautology, and unneceſſary for the 
purpoſe of the act, which was merely to aſcertain what the con- 
ſideration for granting the annuity was, that the Court might ſee 
that the grantor had not been impoſed upon: and that end is az 
well anſwered by one averment of the conſideration as by many, 
And ſo it was determined laſt term by the Court of Exchequer 
in Oliver v. Style. One of the objections there was, that the con- 
ſideration of the warrant of attorney was not ſtated in the me- 
morial ; to which the Court anſwered, that a warrant of attorney 
to confeſs judgment does not contain upon the face of it any 
apparent conſideration, but it was referred to by the indenture; 
and they were of opinion that they ought to couple the tranſ- 
action and take the whole memorial together; and if the con- 
ſideration appeared, that was ſufficient. They added further, 
that a court of juſtice ought not to ſtrain a remedial law for the 
purpoſe of injuſtice. As to the third objection, that the warrant 
of attorney ought to have ſtated the conſideration on the face of 
it; that never could have been the intention of the act; for 
then it would be equally neceſſary to ſtate the conſideration in 
the judgment, which is part of the affurance of the annuity: 
but that would be impoſſible. The true meaning of the Le- 
giſlature was, that the aſ/zrance, whether it conſiſted of one or 
more deeds or inſtruments, ſhould contain the conſideration ; 
not that it ſhould be ſtated as many times as there were deeds: 
ſeveral deeds for the ſame purpoſe make in law but one aſſurance. 
De Court diſpoſed of the firſt object ion laſt term; being of 
opinion that the memorial contained a ſufficient averment that the 
conſideration was paid; though they agreed, that if it were merely 
ſtated by way of recital (a), that would be ſufficient, And now 
Lord Kenton, Ch. J. ſaid, in anſwer to the ſecond objection, 
hat us the act of parliament only required that the memorial 


Vide S.wirby v. Harri * . 
(a) Vid: | irby ris, art 494 ould 
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ſhould contain the confederation of granting the annuity, it would 
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be abſurd to repeat the ſame thing ſeveral times in the ſame me- 


morial, though ſeveral deeds were given to ſecure the ſame 
annuity, each of them expreſſing the conſideration. That {ſuch 
2 requiſition would be deſervedly ſubject to the objection of tau» 
tology ; a complaint to which legal proceedings were already too 
much open. And that there was no foundation for the third 
objection, that the conſideration ought to have appeared in the 
warrant of attorney; for that the bond, the warrant of attorney, 
and the judgment taken together, only conſtituted one aſſurance; 
and that the act of parliament was ſatished by inſerting the con. 
ſideration in any part of this one aſſurance, namely, the bond. 
That if an aflurance of an annuity conſiſted of a leaſe and relcaſe, 
or of a fine and other deeds, it could not be neceſſary to inſert 
the conſideration of the annuity in the leaſe for a year, or in the 
fine; but it would be ſuſhcient if it appeared in the aſſurance, 
whether conſtituted of one or of ſeveral deeds. 

Per Curiam, Rule diſcharged, 


DovLrson againſf MaTTHews and Another. 


HonGrs 


againſt 
MonNn#Y. 


Thurſday, 


Jau. 26the 


T*. was an action of treſpaſs for entering the plaintiff's Treſpaſs 


dwelling-houſe in Canada, and expelling him; there wag 
another count for taking his goods: but as there was no proof 
to ſupport the ſecond count, the only queition was, whether an 
action of treſpaſs could be brought in this country for the injury 
ſtated in the firſt count. Lord Kenyon, at the trial, was clearly 
of opinion that the cauſe of action ſtated in that count was local. 
And as the plaintiff could not ſupport the ſecond count, he was 
nonſuited. 

Erſtine now moved to ſet aſide that nonſuit; obſerving, that 
this was not an aCtion to recover the land, but merely a perſonal 
action to recover a ſatisfaction in damages, which was tranſitory 
and might be tried here. In a caſe of a fimilar nature, Lord 


will not lie 
in this 
country for 
entering a 
houſe in 
Canada. 


Mansfield was of opinion that the action might be tried in this 


courtry, It was an action brought againſt Captain Gambrer, for 
pulling down, by order of Admiral Bo{cawen, the houſes of ſome 
ſuttlers upon the coaſts of Nowa Scotia, who ſupplied the ſailors 
with ſpirituous liquors. In another caſe (a) Lord Mansfield 
himſelf mentioned this, and faid, “The objection was taken 


(a) Corey. 180. 
Kk4 « to 
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1792. to the count for pulling down the houſes ; and the caſe ef 
— 6 Sin and the E India Company (a) was cited in ſupport 
Doren © of the objection: On the other ſide they produced from a 

Mar- «© manuſcript note a caſe before Lord Ch. ]. Eyre, where he 

e, ec oyer-ruled the objection. And Lover: ruled the objection upon 

« this principle, namely, that the reparation here was perſonal, 
« and for damages; and that otherwiſe there would be a failure 
« of juſtice; for it was -upon the coaſt of Nova Scotia, where 
« there were no regular courts of judicature : but if there had 
« been, Captain Gambier might never go there again; and there. 
« fore the reaſon af locality in ſuch an action in gland did not 
« hold.” But 

Lord KExyon, Ch. J. faid, that the contrary had been held 
in a caſe in the Common Pleas ; that where the action is on the 


realty, it 1s local, 


BuLLER, J.—It is now too late for us to enquire whether it 
were wiſe or politic to make a diſtinction between tranſitory and 
local actions: it is ſufficient for the courts that the law bas 
ſettled the diſtinction, and that an action quare clauſum fregit is 
local, We may try aCtions here which are in their nature 
tranſitory, though ariſing out of a tranſaction abroad, but not 


ſuch as are in their nature local, 
1255 Rule refuſed (6), 


(e) Corp. 167. 
(5) An information was denied for a battery in Newfoundland, 7 Mad. 193. 


ns N1BLET . againff SMITH. 
an. 27th · 


Replevin TI was a replevin for taking the goods and chattels, to wit, 
ED rg one lime-kiln, Sc. of the plaintiff; ro which there was an 
oy ecods ayowry for rent in arrear. The plaintiff, in his plea in bar, ſaid, 
md wc that the /ime-tiln before and at the ſaid time when, Cc. was 
a ume-kiln: fixed to the freehold of the piece or parcel of ground on which, 
avawry for | : 7 ths © 
Sc. and as ſuch was by law exempt from any diſtreſs for the 


rent; plea 
3 ** arrears of rent in the avowry mentioned, and ought not to have 
hn was been diſtrained for the ſame, c. To this plea the defendant 


affixed to 
the free= demurred generally, 


told. The = Holroyd in ſupport of the demurrer. The plea in bar is bad 
Court held Ek Feb : ; 

the pleain on two grounds: firſt, it is inconſiſtent with, and is a departure 
wo vg from, the declaration, by ſtating the lime-kiln to be aſſixed to 
cauſe it was the freehold, when the declaration had alleged it to be a chattel; 


ent ehe ſecondly, the lime-kiln being affixed to the freehold, no replevia 


declaration. vill lie for it; for if the defendant ſhould ſucceed, it could 1 
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de delivered to him under the writ of retorno habendo. In Co. 179. 
Lit. 145. 5. it is ſaid, that a replevin lies for goods and 5 
chattels only. And a lime-kiln is as much affixed to the free- 7.0" 
hold as doors, windows, or a furnace, which are always confidered Suν,νU. 
as belonging to the freehold. Bro. Abr. “ Chattels,” pl. 7. 

Smith, contri. For the reaſons already given by the defend- 
ant's counſel, this lime-kiln muſt be taken to be affixed to, and 
part of the freehold, and was not therefore liable to be taken as 
a diſtreſs. 

The Court were of opinion that the plea in bar could not be 
ſupported, becauſe it was a departure from the declaration. 
That the declaration, treating the lime-kiln as a chattel, might 
poſſibly have been true, becauſe lime may be burnt in a portable 
oven, and the kiln need not therefore neceſſarily be afhxed to the 
freehold : but that, as the plea in bar ſtated it ta be affixed to 
the freehold, it was inconſiſtent with the declaration. 

Judgment for the defendant. 


——— —— — — — 


F Friday, 
Bencovcn and Another againſt Ross1TER. Fan. 27th. 


DEST on bond. The defendant, after craving oyer of the The ſheriff 
bond, by which he and two others became jointly and thority to 
ſeverally bound to the plaintiffs as feriffs of Briflol ; and of the take abe 


tl 
condition, which was for the defendant to appear before the — 


mayor and aldermen of Briſtel, juſtices aſſigned to keep the — 


peace, &c. at the next general quarter ſeſſions to be holden, him under 
c. in the Guildhall in the ſaid city, on, Wc. to anſwer, Wc, CHER 
touching a certain treſpaſs and aſſault whereof he was indicted, — _ 
pleaded, that before and at the time of making the ſaid writing quarter- 
obligatory he had been indicted for the treſpaſs and aſſault in — _ 
the condition mentioned, and that a capias was ifſued out of the meanor: 
Court of Seſſions of Br;//o!, directed to the then ſheriffs of Briſtol, — 


take a re- 
commanding them to take the ſaid defendant, and him ſafely cog nivance 


keep, ſo that they might have his body before the ſaid juſtices — 
in the condition mentioned at the next general quarter ſeſſions, 
Sc. then and there to anſwer, Sc. The plea then ſtated the 
delivery of the writ to the plaintiffs as ſheriffs, and the arreſt of 
the defendant by virtue thereof, and that the defendant exe- 
cuted the ſaid bond with the ſaid condition in order to obtain 
bis diſcharge from out of the cuſtody of the plaintiffs, who there- 
upon ſet him at liberty; the aid indictment in the ſaid condition 


f 
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of the ſaid writing obligatory mentioned then bring pending and hl 
undetermined ; and that the deferdant did not upon or at any 
time before or after the making ol the faid writing obligatory, 
or before the exhibiting of the plaintiff's bill, enter into any re. 
cognizance or other ſecurity whatſcever to our lord the now king for 
his appearance at the ſaid /eſſiens, in the condition of the ſaid writ. 
ing obligatory mentioned, or at any other court or ſeſſious what. 
ſoever, to anſwer the faid indictment, &c. or in any other 
manner whatſoever touching the ſaid treſpaſs, &c. nor waz 
any ſuch recognizance or ſecurity entered iuto or given to our 
ſaid lord the king in that behalf. The ſecond plea was the fame 
as the former, except that it ſtated that the defendant, while in 
cuſtody upon the arreit, executed the bond in order 10 cblain, 
and in conſideration of then and there obtaining, his diſcharge aui 
of cuſtody ; which bond the plaintiffs accepted on the occaſion 
and for the cauſe and conſideration aforeſaid, and thereupon 
then and there ſet at liberty, and permitted the defendant t 
eſcape and go at large, &c. the ſaid indictment being then pend- 
ing, and wholly undetermined, c. The third plea was alſo 
the ſame as the firſt as far as the averment of the plaintiſſ's har- 
ing ſet the defendant at liberty after having executed the bond 
in order to obtain his diſcharge ; and then was added this fur- 
ther averment, that no writ of venire facias iſſued or was ſued 
out againſt the defendant upon the ſaid indictment mentioned, 
e. previous to the iſſuing of the ſaid writ of capias againſt 
the defendant; nor was he thereby or by any other writ or 
proceſs whatſoever ſummoned to appear or anſwer to the ſaid 
indictment before the iſſuing of ſuch writ of capias. 

To each of theſe pleas there was a general demurrer and 
joinder. 

Marryat, in ſupport of the demurrer, made two points; iſt. 
that the ſheriffs were juſtified in executing the capiat, although 
no venire had previoully iflued ; and ſecondly, that the ſheritls, 
having arreſted the defendant under the ſeſſions? proceſs, were 
nat only juſtified but bound to take an obligation for his appear- 
ance at the return of the writ. But he was deſired by the Court 
to confine himſelf to the laſt point, as they had not any doubt 
upon the firſt. And this he ſaid depended on the ſtat. 23 Hen. 6. 
c. 9. 3 by which ſheriffs are enjoined * to let out of priſon all 
« perſons by them arreſted, or being in their cuſtody, by force 
« of any writ, bill, or warrant, in any action perſona], or by cauſe 


& of indictment of treſpaſs, upon reaſonable ſureties, &c. _— 
| « ſuc 
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« ſuch perſons be ſo let to keep their days in ſuch place as the ſaid 
« writ, bill, or warrant ſhall require,” &c. And © that no ſheriff, 
« c. ſhall take, Qc. any obligation for any cauſe aforeſaid, or 
« by colour of their office, but only to themſelves of any per- 
« ſon, which ſhall be in their ward by the courſe of the law, 
« but by the name of their office, and upon condition written that 
« the priſoners ſhall appear at the day contained in the ſaid 
« writ, bill, or warrant, and in ſuch places as the ſaid writ, 
« bill, or warrant, ſhall require; and if any of the ſaid ſhe- 
« riffs, Oc. take any obligation in other form by colour of their 
« offices, that it ſhall be void.” It will be contended that this 
ſtatute only relates to bail upon indictments taken 1n the ſheriff's 
own court, the torn : but it is evident that the words “ in ſuch 
« place as the ſaid writ, bill, or warrant” muſt refer to other 
courts beſides his own, Nor was it neceflary to paſs any ſta- 
tute ſor the purpoſe of enabling the ſheriff to bail perſons in- 
dicted in his own court; for he, as ſole judge thereof, had a 
clear right to do ſo before the ſtatute. It is a ſettled principle 
that where a perſon has a power to judge (except in the caſe of 
ſelonies) he has, at common law, a power to bail alſo, A writ 
of mainprize lay at common law. Titz. N. B. 249, 250. And 
in 2g0. G. it is ſaid, * If a man be indicted before juſtices of 
«peace of treſpaſs, and impriſoned for the ſame by proceſs, he 
may ſue a writ out of the Chancery, directed to the ſheriff to 
« take bail of him to appear before the juſtices at the Seſſions, 
«and to ſet him at liberty.” The only reaſon therefore for 
paſſing this ſtatute was to extend the power of the ſheriff to the 
bailing of perſons indicted before juſtices of peace, whoſe juriſ- 
diction was not ſettled before the 1 Ed. 3. and augmented by 
ſubſequent ſtatutes, in like manner, as he exerciſed that power 
at common law over perſons indicted in his own court, 'Then 
ſuppoſing the ſheriff had power to liberate out of cuſtody in 
this caſe, he could only do it by taking a bail bond, and not by 
taking a recognizance. For no perſon can take a recognizance 
who is not a judge of record or by commiſſion.WBeſides which, 
this very ſtatute of Hen. 6. requires expreſsly that it ſhall be 
done by obligation only, taken by the ſheriff by his name 
of office ; and prohibits ſecurity from being taken in any other 
way. That this was the practice appears from Dall. Rep. 11. 
and 7 Ed. 4, 5. 6. pl. 15. (recognized in Plowd. 68. and 
19 Co. 108. b.) where the defendant in cuſtody of the ſheriff by 
a capias ou an indictment of treſpaſs was bailed on giving a bond 
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to 2 ſtranger to appear at the day, &c. and there the bond wx; 
held void, not becauſe. it was a bond, but becauſe it was not 
made to the ſheriff as the ſtatute directs. 

Bols, }.—Whatever power the ſheriff might have had in 
this reſpect under the ſtatute 23 Hen. 6. c. 9., the queſtion is, 
whether it is not taken away by a ſubſequent act paſſed in the 
next reign; 1 Ad. 4.c. 2. It is clear that at common law the 
ſheriff could not bail any perfons indicted before juſtices of the 
peace (a), though he might bail thoſe indicted before him at his 
torn (3). Now the ſtat. 23 Hen. 6. was not paſſed to enable the 
ſheriff to take ball in cafes where he could not bail before, but 
in order to compel him to take bail in thoſe caſes where he 
might have taken bail, and neglected fo to do. Before this 
ſtatute the ſheriff might bail thoſe indicted before him: but the 
ſtat. 1 Ed. 4. c. 2. manifeſtly ſhews that the Legiſlature would 
not truſt to the ſheriff in ſuch caſes; for the act requires him 
to return all indiftments taken before him at his torn to the 
juſtices at the next ſeſſions; and Hawkins (c) expreſsly ſays, that 


that ſtatute takes away the ſheriff's power of bailing in ſuch caſes. 


In the 25th ſection of the ſame chapter he ſays, It is holden by 
« ſome that by the common law the ſheriff might, by virtue of his 
« office, as principal confervator of the peace, bail any perſon at- 
« reſted on ſuſpicion of felony, or for any other offence which is 
4e bailable.” In the next clauſe (d), he ſays, © But it ſeems thatthe 
« ſheriff had no power, ex efficio, to bail any perſon indicted of ary 
« crime before juſtices of peace.” And in the 27th, It is holden 
« that at this day the ſheriff has loft his power by reaſon of 
« 1 Fd. g. c. 2. ;“ by which it is enacted, „ that the ſherilf ſhall 
« not proceed on any ſuch indictment, but ſhall remove it to the 
« next ſeſſions of the peace.” Therefore there was a caſe before 
the ſtatute of Hen. 6., in which he might have taken bail. 

The Court (ſtopping Lanes, who was to have argued on the 
other ſide) then ſaid, that theſe paſſages in Hawkins perfectly ex- 
plained the meaning of the ſtatute Hen. 6.; and were confirmed 
by the ordinary courſe of juſtice which was conformable to his 
opinion; and that it was the ſheriff's duty to have taken a fe- 


cognizance. 
Judgment for the defendant (e). 


(a) 2 Haw). P. C. e. 15. f. 26. (6) Ib, ſ. 27. (e) Ib ſ. 27. (4) Self 26. ; 
(e) Vid. S. C. 2 H. Bac. 418. This judgment was affirmed by a mayority of th? 
Judges in the Exchequer Chamber. 
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Gamon again/s Jones and Another. In Error. 


TO a replevin the defendant Jones avowed, and the other 

defendant made cognizance, for taking the diſtreſs for rent 
in arrear; the plaintiff in his plea in bar ſaid nothing was in 
arrear; on which iſſue was joined. The jury at the great ſeſſions at 
Glamorgan found the iſſue for the defendants, and aſſeſſed their 
damages at 19/. together with 4s. coſts; and the judgment was 
« that the plaintiff be 11 mercy, &c. ; that the defendants go with- 
out day; that they have a return of the cattle, &c, ; and that they 
« recover their damages and colts aforeſaid aſſeſſed by the jury in 
manner above, and alſo 46/. 13s. 51d. for their damages and 
« colts awarded by the Court to the defendants by their aſſent 
« by way of increaſe; which damages, expences, and coſts, amount 
« :n the whole to 65 J. 13s. 5d.“ The plaintilf removed the 
record into this court by a writ of error, and aſſigned for error, 
« that the judgment was given for damages diſtinct from the 
« colts and charges of the defendants, and alſo for a return oſ the 
« cattle ; and that iu the judgment there is no award that the 
« plaintiff take nothing by his writ or plaint, or that the deſend- 
« ants hold the ſaid cattle irrepleviſable, Wc. 

Bevan, for the plaintiff, contended, that the judgment was 
erroneous, whether it were conſidered as a judgment at com- 
mon law, or under the ſtatute 17 Car. 2. c. 7. iſt, It is bad as 
a common law judgment, becauſe it does not adjudge a return 
of the cattle irrepleuiſable. Secondly, The value of the cattle 
not being found by the jury, it is bad as a judgment under the 
ſtatute 17 Car. 2. c. 7. /. 2. which directs, that the jury ſhall 
enquire concerning the artcars of rent, and the value of the 
goods diſtrained. 

Mood, contr>. If the errors be material, the Court may give 
the proper judgment themſelves, if the record will warrant them 
in doing ſo. Sa/k, 401. Now it clearly appears on the record 
that the avowant is entitled to a judgment of a return of the 
cattle irrepleviſable, and therefore the Court will be warranted 
in giving that judgment. But it will not be found that the 
judgment given below is erroneous. By the common law, when 
the merits of a cauſe were decided by a-yerdiCt in replevin, the 
judgment was for a return of the diſtreſs irrepleviſable ; but 
when the plaintiff was nonſuited, the return was replexiſable. 


But 
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1792. But it being found highly inconvenient that the plaintiff might 
have ſeveral replevins for the ſame cauſe, the ſtatute of e. 
Sant m inſter 2. (a) was paſſed to remedy the inconvenience ; and it 
7 enacts, that where the plaintiff is nonſuited, he ſhall not have x 
new replevin, but a writ of ſecond deliverance; and if he be 
nonſuited a ſecond time, the return ſhall be irrepleviſable. Since 
that ſtatute, therefore, whenever the defendant ſucceeds in re- 
plevin, the return of the diſtreſs mult be neceſſarily irrepleviſable 
in all caſes; and perhaps it is on this account that the addition 
in the judgment, of the return being irrepleviſable, has been 
diſregarded ſince the ſtatute; the diſtinction between the two 
caſes being deſtroyed by that act. 

Lord Kexnvon, Ch. J.—It is ſufficient for the defendant's 
Purpoſe to eſtabliſh this as a good judgment at common law, 
even though the former part of the judgment cannot be ſup. 
ported under the ſtatute of Car. 2., becauſe the value of the dil- 
treſs is not found. The ſingle queſtion is, therefore, whether 
this be not a good common law judgment, although it do not in 
terms award a return irrepleviſable. In Texunſend's Judgment (6) 
are ſeveral precedents of judgments, awarding a return of 
the diſtreſs without adding “ irrepleviſable:” and the obſerra- 
tions by the defendant's counſel ſhew that the addition is not 
neceſſary ſince the ſtatute; becauſe now in point of law the re- 
turn is irrepleviſable in all caſes. 

BULLER, J. (c) It not being ſtated what was the rent in arrear, 
this cannot be ſupported as a judgment under the ſtatute of Cay. 2, 
which requires that the amount of the rent and the value of the 
goods ſhall be found. But this may be taken to be a good 
judgment under the ſtatute 21 Hen. 8. c. 19. /. 3. under which 
the defendants are entitled to damages and coſts. Neither is 
there any foundation for the other objection, that this is an 
erroneous judgment at common law, for the reaſons already 
given. Beſides, it is an invariable rule that if a judgment be 
more favourable for the plaintiff than he is entitled to, he can- 
not take advantage of it, becauſe he is not injured by it. 

Gxosx, J. of the ſame opinion. 
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SAPSFORD againſt FLETCHER, 


R EPLEVIN for taking goods in the plaintiff's dwelling 
houſe. Avowry for 50. rent due at Chriſtmas 1790 from 
Brotkes to Fletcher's teſtator for this houſe ; another avowry for 


the ſame rent due at the ſame time from the plaintiff to the defend- 


aut's teſtator. Pleas in bar, firſl, as to 201. (parcel of the 50/7.) 
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nothing in arrear 3 2dly, as to 30 J. the reſidue, a tender and no gue lagd- 


ſubſequent demand; 3dly, “that William Fletcher (deceaſed) in 
« his life-time and at the time of his death, and the ſaid Villiam 
« Fletcher (the defendant) from the time of his death until and at 
« the ſaid time when, &c., held the ſaid dwelling houſe in which, 
He., with the appurtenances as tenants thereof to the Duke of 
Portland, at and under the yearly rent of 5/. of lawful money 
« of Great Britain to be paid at the four moſt uſual feaſts or days 
« of payment of rent in the year, that is to ſay, &c., by even and 
tt equal portions. And that before the ſaid time when, &c., 20l. 
« of the (aid laſt mentioned rent for four years, ending at the feaſt 
« of the Nativity of our Lord Chriſt 1790, became due and in 
« arrear from the ſaid William Fletcher (the defendant) to the ſaid 
« Duke. And thereupon the ſaid Duke, at the ſaid feaſt of, &c., 
« demanded payment of the arrears of the ſaid rent from the ſaid 
“V. Fletcher, (the defendant,) but the ſaid V. Fletcher then and 
« there refuſed to pay the ſame ; whereupon the faid Duke after- 
« wards, and before the ſaid time when, &c., demanded the pay- 
© ment of the ſaid arrears of rent from the ſaid . Broabes, as the 
* occupier of the ſaid dwelling houſe, and threatened to diſtrain 
upon the goods and chattels in and upon the ſaid dwelling houſe 
and premiſes; whereupon the ſaid V. Brakes in order to prevent 
«the ſaid goods and chattels in and upon the ſaid dwelling houſe 
and premiſes from being diſtrained, long before the ſaid time 
when, He., to wit, on the 25th day December 1790, paid to the 
© {aid Duke the ſaid 20 J., the rent aforeſaid, fo being in arrear 
and unpaid as aforeſaid ; and fo the plaintiff ſays that nothing 
* of the ſaid 20/7. of the rent aforeſaid was in arrear to the ſaid 
* W. Fletcher (the defendant,) in manner and form as the faid V. 
«* Fletcher (the defendant) hath above in his ſaid avowry alleged: 
* and this the plaintiff, Sr., wherefors,” Sc. A fimilar plea 
tothe laſt avowry. 


To both theſe there was a general demurrer, 
_ Chamirg, 
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Chambre, in ſupport of the demurrer, urged, that the plea in 
bar was no anſwer to the avowry ; for though it was not pleaded 
in form as a ſet- off, it was ſo in effect; and it has been held that 
the ſtatutes of ſet-off do not extend to a replevin, 4/clom v. 
Knight (a). Neither can the payment of a debt of the avowant 
be conſidered as payment of rent, ſo as to prove the plea that 
nothing is in arrear. The plaintiff, having ſtated the ſpecial 
grounds from which he draws the concluſion that nothing is in 
arrear, cannot be permitted to reſort to other grounds to ſupport 
it. Now the circumſtances here pleaded at the moſt on 
amount to this, that the avowant has contracted a debt with 
him; for the relation in which he ſtands to the plaintiff cannot 
vary the caſe. It does not appear that the avowant had any 
notice that the plaintiff had paid the ground-rent ; and no per- 
ſon can be allowed to charge another with a debt againſt his con- 
ſent, or without his knowledge. This therefore cannot be con- 
ſidered as a payment for the avowant, becauſe the plaintiff waz 
not authoriſed to make it, But even if it had been paid with 
the avowant's conſent, and he had afterwards repaid the plaintiff, 
the former might have avowed for the whole rent in arrear, and 
yet if it could have been conſidered as part payment of the 
rent by the tenant at firſt, the defendant could not afterwards 
have avowed for that part of the rent ; and it is not alleged in 
the plea that the defendant has not repaid him. In all the laud- 
tax acts a ſpecial proviſion is made to enable the tenant to de- 
duct the land-tax, which is a charge upon the land, out of the 
tent to be paid to the landlord: this furniſhes a ſtrong argu- 
ment to ſhew that in the contemplation of the Legiſlature 
paying the land-tax by the tenant would not have been con- 
ſidered as part payment of the rent to the leſſor, otherwiſe it 
would have been nugatory to have inſerted this clauſe in thoſe 
acts. 

Lord KENTON, Ch. J.—It is incumbent on a party, who 
wiſhes to eſtabliſh a point contrary to all juſtice and equity, 
to produce ſome direct authority, ſhewing that there is an 
inflexible rule of law eſtabliſhed in oppoſition to juſtice : but 
no ſuch authority has been produced by the defendant fo 
ſupport his claim. The general principles that have been re- 
lied on in the argument, that a ſet-off cannot be pleaded to 
an ayowry for rent, and that no perſon can wake another his 
debtor by voluntarily paying the debt of that other perſan 


(a) Barnes 450. 4to, edition, and Pull. V. P. 181. Graham v. Fraine, Il. 24 6.2 


B. R. and Laycock v, Tufne!, . 27 C. 3 . ; 
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zgainſt his conſent, are not queſtioned. With regard to the 
firſt, it is much to be lamented that it ſhould have been ſo de- 


, . . S 
cided : however, for the ſake of certainty in the law, we muſt 


{ubmit to thoſe deciſions, till the Legiſlature alter the law. 
But this is not a croſs demand: the ground- rent paid by the 
plaintiff was in diſcharge of a demand ſuperior to the improved 


rent; it was the firſt charge from which the defendant was to 


exonerate himſelf before he put any of the rent due from the 
plaintiff into his own pocket. This was a payment in reſpect 
of the occupation. And to the other poſition I perfectly ſub- 
{cribez but it cannot govern this caſe. Here the plaintiff was 
ſub-tenant to an eſtate of the defendant's held under the Duke 
of Portland; the ground-rent being in arrear, the Duke of 
Prrtland's agents applied to the plaintiff for payment, which 
they had it in their power to enforce by diſtreſs; and they even 
threatened to do ſo; it was therefore by compulſion that the 
plaintiff paid this money, which was due in reſpect of the very 
property which he held as tenant to the defendant, and of the ſame 
property for which this diſtreſs was made. 'This then 1s clearly 
diſtinguiſhable from the caſe of a voluntary payment made to 
charge another perſon with a debt againſt his conſent. And 
now the defendant inſiſts that, though all this property was liable 
to the ground-rent, and though this was the firſt charge on the 
land, he is to receive the whole of the reſerved rent from the 
plaintiff, without making any deduction for the ground-rent, 
But a more unconſcientious propoſition was never ſtated in a 
court of jultice, | 
BULLER, J. (a) — There is a great difference between a pay- 
ment and a ſet-off; the former may be pleaded to an avowry, 
though rhe latter cannot. That is a good payment which is 


paid as part of the rent itſelf in reſpect of the land: but a ſet- 


off ſuppoſes a different demand, ariſing in a different right. A 
caſe put at the bar admits of a decifve anſwer: it was ſaid that 
if the tenant had paid the ground-rent, and the deſcendant had 
alterwards repaid him, the latter could not avow for the whole 
rent; but, whether the payment of a ſum of money is to be con- 
ſidered as a payment by one perſon for the debt of another muſt 
depend on the will and conſent of both parties; and if it be 
once conſidered by both as payment, the debt cannot afterwards 
be revived, And my anſwer to the caſe ſuppoſed is this, 
that the payment there never was conſidered by both as a pay- 
a (a) Abt. Aftu ft, J. 
L. I 
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ment; and, if not, the whole rent remains due. I conſider 
this caſe as a leaſe by the defendant to the plaintiff at the annual 
rent of 5o/., out of which 5/. per annum was to be paid to the 
ground-landlord; and therefore a payment of that ground. rent 
is a payment of ſo much rent to the defendant, and may be 
pleaded in anſwer to the avowry for rent. Neither can we ſup. 
poſe upon this record that the defendant ever repaid the plaintif 
this ground-rent; for, if he had, he might have replied that 
fact. 

Gxrost, J.— The principles relied on by the defendant's coun. 
ſel are not diſputed, but they are not applicable to this caſe. I: 
mult be admitted that a plaintiff cannot plead a ſet-off to an 
avowry for rent, and that one perſon cannot make another his 
debtor by a voluntary payment. But this is neither the one or 
the other. It is a compulſory payment made by the plaintif to 
protect him from a diſtreſs for the ground. rent due to the ori. 


ginal landlord, 
Judgment for the plaintif, 


Barry againſt BEBEINOTON. 


Tas was an action of treſpaſs, wherein the iſſue was on 
the ſoil and freehold of the defendant. At the trial a 
Cheſter the plaintiff, who derived title under Lord Barrymore, 
offered in evidence ſeveral items contained in a book in the 
hand-writing of one A/bley, who had many years ago been 
ſteward to Lord Barrymore, and was now dead. 'The manu- 
ſcript was a common day-book, not particularly appropriated 
to Aſbleys concerns with Lord Barrymore, but containing 2 
yaricty of other matters relating to his different employers; 
and the items in queſtion, three in number, were memoranda of 
receipts of ſums of money by A/bley from different perſons by 
name, but whoſe ſituations were not mentioned, for treſpaſſes 
committed on the common in queſtion, paid on account of 
Lord Barrymore; the firſt item was dated in 1739, the laſt in 
1785. This evidence was rejected; and a verdict having been 
given for the defendant, a rule was obtained in the Jaſt term 
calling on him to ſhew cauſe why there ſhould not be a nev 
trial, on the authority of Warren v. Grenville (a). 
Leyceſter, Topping, and Abbott, now ſhewed cauſe z contending, 
that this evidence was properly rejected, whether the queſtion 


(a) 2 Kr. 1129. Vide 2 Burr, 1072. 


were 
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were conſidered on the general rules of evidence, or on the au- 
thorities forming exceptions to that rule. As to the firſt, it was 
res inter alias acta, and it was the evidence of a perſon not on oath, 
and whom the adverſe party had no opportunity of croſs 
examining. The acts, which were the ſubject of theſe entries, 
were ſuppoſed acts of treſpaſs, for which a ſatisfaction was ſup- 


poſed to be made: but in ſuch caſes much depends on the 


ſituations of the perſons making the ſatisfaction, whether poor 
or affluent, and on the circumſtances attending the tranſaction; 
now theſe were ſimple entries, without any explanation what- 
ever, Perhaps too the perſons, who paid theſe ſums, were tenants 
of Lord Barrymore, living within Wareham manor, and conſe- 
quently entitled to a right of common there, though they were 
not inclined to conteſt any point with the lord of the manor: if 
they were not, but were tenants of Harford manor, that fact 
ſhould have been ſupplied by aſtdavit. Neither does this caſe 
come within the uſual exception of a ſteward's book being evi- 
dence, or within the caſe of Warren v. Grenville. The former 
exception only obtains where the account has been ſettled with 
the lord, or ſigned by the ſteward : but this book was not ſigned 
by the ſteward, nor does it appear that it was ever produced to 
the lord. Beſides the foundation of that exception is that, as the 
ſteward charges himſelf by ſuch an account, it ſhall be evidence 
againſt him: but that ought not to bind third perſons who are 
not parties to the tranſaction. And in the caſe cited, where the 
queſtion was whether a ſurrender by a tenant for life ſhould be 
preſumed to ſupport a recovery of 40 years ſtanding, the debt- 
book of an attorney, who was employed in ſuſfering the reco- 
very, containing two articles charged for drawing and engroſſing 
the ſurrender, was admitted in evidence to fortify the preſump- 
tion, and becauſe, as in caſe the attorney had been living he 
might have been examined, that book was the next beſt evidence. 
But in this eaſe the entries fortify nothing; and they were not 
the next beſt evidence, becauſe it was not proved that the per- 
ſous who had made ſatisfaction for the ſuppoſed treſpaſſes were 
dead. Beſides this caſe is merely an exception, and ought not 
to be extended ſo as to eſtabliſh a general rule. 

Lord Kexyon, Ch. J. (ſtopping the counſel on the other 
ſide.) — We are not now called upon to determine what weight 
this evidence ought to have in this cauſe ; and perhaps it may 
turn out on farther inveſtigation that theſe were ſmall ſums of 
money, and paid by perſons in poar circumſtances to the lord of 
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1792. the manor, with whom they were not in a ſituation to contend; 

— but the ſingle queſtion here is whether theſe entries be not ad- 

_ miſſible evidence, It is clear that where a ſteward charges him. 

Brzn1nc- ſelf with the receipt of money, it ſhall be received in evidence 

e before a jury to ſhew that ſuch ſum was received by him. But 

it has been objected that the ſteward's accounts ſhould have been 

ſigned by him: if the entry be not in the hand-writing of the 

ſteward, undoubtedly it. muſt be ſigned by him: but here all 

theſe entries were written by the ſteward himſelf, and therefore 

they were evidence to charge him with the receipt of the money; 

and if fo, they ſhould have been received in evidence on the 

* trial of this cauſe, though probably they may not have much 

on weight before the jury. 

Fs AsHnvuksT, J.— The rule is that if a ſteward's entry be ſuf. 

92 ficient io charge him, it is admiſſible evidence; and theſe en- 

* tries were undoubtedly ſufficient to charge him. Suppoſe Lord 

7 Barrymore had brought an action againſt the ſteward ſor money 

# had and received, he might have given him notice to produce 

#5 the books in which theſe entries were made, and they would 
have charged the ſteward with the receipt of theſe ſums. 

BUuLLER and GRoOsE, Juſtices, agreeing, 
The rule was made abſolute, 


— . •— 


Friday, Peary and Others againſt Jackson, Bart, and 
* Others. 


Woneplijo- HIS was an action on a bill of exchange for 100/. by the 
otro _— payees againſt the drawers. The declaration ſtated that the 
theothers in defendants on the 24th of November 1767, at New Vert in parts 


— pen beyond the ſeas, to wit, at London, &c. drew the bill in queſtion, 
EO requeſting R. Willis to pay at 40 days fight the contents to the 
within ſix plaintiffs; that Willis in January 1768 refuſed to accept, and 
— aſterwards to pay it; by reaſon whereof, and according to the 
— uſage and cuſtom of merchants the defendants became liable to 
at pay, &c. The defendants pleaded ſeverally the ſtatute of limit- 
ations: to which the plaintiffs replied that when the cauſe of 

action accrued to the plaintiffs, one of them was abroad in parts 

beyond the ſeas and out of the kingdom of Great Zritain, to wits 

at New York in America ; and that he remained ſo abroad in 

parts beyond the ſeas continually from thence until Ozber 1787, 

yhen he returned, Sc. averring that they exhibited — 

| Witlun 
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within fix years after his return, The defendants demurred 
generally to theſe replications. 


Baldwin and Adam (a) in ſupport of the demurrers. By the 
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21 Jac. 1. c. 16. J 3. the time of bringing actions upon the Px zou. 


caſe is limited to fix years after the cauſe of action ariſes z pro- 
vided (ſect. 7.), „ That if any perſon or perſons, that is or ſhall 
- « be entitled to any ſuch action upon the caſe, &c. be or ſhall be 
« at the time of any ſuch cauſe of action within the age of twenty- 
te one years, feme covert,” non compos mentis, impriſoned, or beyond 
« the ſeas, then ſuch perſon or perſons ſhall be at liberty to bring 


« the ſame action, ſo as they take the ſame within ſuch times as 


« are before limited after their coming to or being of full age, diſ- 
« covert, of ſane memory, at large, and returned from beyond the 
« ſas, as other perſons having no ſuch impediments ſhould have 
« done.“ There being no caſe upon this ſubjeR, the queſtion muſt 
depend on the reaſon of the exception made in the above pro- 
viſo. The exception was introduced for the purpoſe of protect- 
ing the intereſts of thole, who were not competent to enforce 
their demands in a court of juſtice; and the reaſon of it only 
holds in the caſe of a ſingle plaintiff reſiding abroad; for when 
there are ſeveral plaintiffs, and one of them reſides in this country, 
he may do every act to bind his partners, which they themſelves 
might have done if they were all preſent: he may ſue, or con- 
tract, or releaſe a debt, and therefore in ſuch caſes the ground of 
exception fails. If a contrary conſtruction were to prevail, the 
plaintiffs would have the benefit of being both at home and 
abroad; the former, for the purpoſe of contracting, ſuing, or 
releaſing ; the latter, for that of avoiding the ſtatute of limita- 
tions. 'The Legiſlature did not intend to give an option to 
plaintiffs either to ſue within the time limited or not, as they 
pleaſed ; they meant to enlarge the time in favor of thoſe who 
' were under a temporary incapacity to ſue, and not in favor of 
thoſe who could ſue at the time. Where ſeveral perſons are 
debtors, it has been held (5) that the acknowledgment by one is 
ſuſſicient to take the caſe of all out of the ſtatute of limitations: 
then when they are creditors, the ſame rule ought to prevail, and 
the ability of one to ſue for all ought to take ſuch caſe out of 
the proviſo. The inconvenience too of a contrary determination 
ought to haye great weight in putting the firſt conſtruction on 
this part of the ſtatute. It frequently happens that in great 


(a) The defendants defended ſeparately on the record. 
(4) Whitcomb v. Whiting, Dang. 658. 3d edit. 
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commercial houſcs one partner reſides abroad; and if that cir- 


—— cumltance alone were ſufficient to bring a caſe within the proviſo 


Penny 
ag ainſt 


of this act, it would, in a great meaſure, defeat the proviſions of 


Jacx:ox. the ſtatute, Or ſuppoſe a releaſe had been given by one of theſe 


plaintiffs, which would have bound all the reſt, and the defend. 
ants aſter keeping it for fix years had deſtroyed it, it would be 
hard upon them that they ſhould be afterwards ſued for the 
ſame cauſe of action, when the ſtatute of limitations had induced 
them to * their only evidence of defence againſt ſuch a 
demand. 

Mood contra. —The argument for the defendants proceeds on 2 
ſuppoſition that the plaintiffs, who were reſident in this country, 
might have ſued z but they could not ſue without the conſent of 
the other. The action muſt neceſſarily be brought in the names 
of all, who muſt give a joint power of attorney to ſue ; and 
therefore it is equally neceſſary that all ſhould be free from any 
of the diſabilities mentioned in the proviſo, By the old law 
it was neceſſary in all aCtions both real and perſonal that both 
parties ſhould attend the Court (a); and to remedy this inconve- 
nience in certain actions the ſtat. Weſtin. I. c. 42. (S) enabled them 
to appoint attornies to act for them after they had appeared in 
perſon. If the old law had ſtill continued, one of theſe plain- 
tiffs would have been under an abſolute difability to ſue, In 
real actions, and actions which favour of the realty, ſummons 
and ſeveralty are allowed, but not in perſonal actions. Suppoſe 
the partner, who was abroad, had been an infant, the other 
Plaintiffs muſt have waited till he attained his age of twenty- 
one; then the ſame rule ought to apply to this cafe, Nor will 
a deciſion that the plaintiffs are within the proviſo of the (tat, 
Fac. 1. be attended with any injuſtice ; for the bill of exchange, 
the ſubject of the preſent action, was drawn abroad; the cir- 
cumſtances under which it was drawn were probably better 
known to the partner at New York than to thoſe in Zngl/and; he 
therefore was the beſt judge whether the action ſhould or ſhould 
not be commenced. 

Lord Kenvrox, Ch. J.—lt is rather ſingular that this is the 
ſirſt time that this queſtion has been brought into a court of 
law, though the circumſtance, upon which the queſtion ariſes, 
muſt have frequently occurred. It being admitted that there 
is no decided caſe on this point, it muſt depend on the reaſon- 
able conſtruction to be put upon this act of parliament. The 


(a) 2 It. 249. (5) 3 Zd. 1. c. 42. 
proviſo 
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proviſo on which the queſtion ariſes was introduced into this 
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ſtatute in order to protect the intereſts of thoſe perſons which —_— 


there was no one of competent age, of competent under- 


Pran v 


againſt 


ſtanding, or competent in point of reſidence in this country, to Jacx50Ns 


protect. Now two of the plaintiffs in this cauſe have always 
been reſident here; and it was their duty to watch over thoſe 
- intereſts in which they themſelves were equally concerned with 
the partner who reſided abroad, It is admitted that one partner 
may do ſeveral acts to bind the intereſts of all; he may releaſe 
as well as create a debt; he may alſo by his acknowledgment 
take a caſe out of the ſtatute of limitations; and I ſce no reaſon 
why the ſame rule ſhould not hold alſo in the preſent inſtance. 
The third ſection of this act of parliament limits the time of 
bringing actions on the caſe, in all caſes, to ſix years after the cauſe 
of action accrues ; the plaintiffs therefore were bound to com- 
mence their action at an earlier period, unleſs they come within 
the exception in the laſt clauſe of the act, by which it is enacted 
« that if any per/on or perſons entitled to ſuch actions, &c. be 
« beyond the ſeas, then ſuch perſon or perſons ſhall be at liberty 
« to bring the ſame actions, ſo as they take the ſame within ſuch 
« time as before limited after their return from beyond the ſeas 
« as other perſons having no ſuch impediment might have done.” 
Now the words of this clauſe, grammatically ſpeaking, do not 
apply to the preſent caſe; they only extend to caſes where the 
perſon individually, a fingle plaintiff, or per/ons in the plural, 
when there are ſeveral plaintiffs, are not in a ſituation to protect 
their intereſts. Neither does this caſe come within the policy of 
the law, which provides that, if parties neglect their intereſts 
for ſuch a length of time as fix years, they ſhall loſe the benefit 
of ſuing to enforce their demands, I am therefore clearly 
of opinion, both on the words of the act of parliament, and on 
grounds of policy, that the plaintiffs are barred by the ſtatute of 
Jamez. 


ASHHURST, J.—The plaintiffs are not now entitled to recover 


on this bill of exchange, whether their caſe be conſidered on the 
words of the ſtatute, or on the reaſon of the thing. The plain- 
tifs do not come within the words of the proviſo, as my Lord 
has already obſerved ; and this ſtatute having been always con- 
lidered as a beneficial law for the public, we ought not to ex- 


tend the exceptions in it to a caſe which does not require it. 


It was competent to the plaintiffs, who reſided in England, to 
bring the action, as well as to releaſe it. And in conſtruing 
L14 another 
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another act of parliament (a), whicl requires ten days notice of 


— trial where the defendant reſides above 40 miles from Londen, 


Peary 


againſt 


fatkion. 


Ft 
F 4% 


When a de- 


clarat ion is 
delivered 
before tlie 


eſſoign-day 


of a term, 
with a rule 
to plead in 


the four firſt 
days of that 


term, the 
detendant 
cannot 


in abate- 


ment with. 
out a ſpecial 
imparlance. 


„ Sturdy,” &c. 


plead with- 
in that time 


we have determined that if one of the defendants reſide within 
that diſtance, ſo long a notice is not neceſſary. 
BULLER, J. declared himſelf of the ſame opinion. 
Gzozs, J. abſent. 
Poſtea to the defendants. 
(a) 14 Geo. 2. c. 17. |. 3+ 
— ———— — — 


DovenTy againſt LascklLxEs: 


* declaration was delivered, as of Trinity term, before 

the eſſoign- day of Michaclnus term, with notice to plead 
within the four firſt days of the latter term; within which time 
the defendant filed this plea, “ and Laſcelles Laſcelles, who is 
&« ſued by the name of Sturdy Laſcelles, in his proper perſon comes 
and pleads that he was baptized by the name of Laſcelles, Kc. 
t without this that he was ever called or known by the name of 
The plaintiff, conſidering this plea in abatement 
as delivered out of time, ſigned judgment; in order to ſet aſide 
which a rule was obtained on the authority of Brewfler v. 
Capper, . 1 Wil/. 261. and 1 Bl. Rep. 51. 

Ruſſell now ſhewed cauſe againſt this rule, ſaying, that Breuuſſer 
and Capper was determined on the authority of Keilw. 93. b., 
which did not warrant it. But, even if it did, there is a 1 
caſe, cited in Jennings v. Webb (a), in which it was held, that 
when a defendant has the four firſt days of a term, ſubſequent 
to that in which the declaration is delivered, to plead, he muſt 
plead in abatement within the firſt four days as of the precedent 
term, But this plea is neither pleaded as of the preceding term 
or after a ſpecial imparlance; and therefore the plaintiff was 
entitled to ſign his judgment. 

Flelroyd, in ſupport of the rule, relied on Brewſter v. Capper, 
as deciding this identical point. There the defendant pleaded 
in terms preciſely ſimilar to the preſent, which the Court faid 
was a ſpecial imparlance for this purpoſe; though they added that 
if the defendant had pleaded « the aforeſaid F. C.” &c. it would 
have been bad, for that would have confeſſed that F. C. was the 
true name. And upon the ſame diſtinction was the caſe put in 
Keilw. 93. b. But even, if the defendant were wrong, the 
plaintiff ſhould have demurred, as was done in Brew//er v. Caff*”s 
and not ſigned judgment. 


(7) dnte, 1 421, 278, Sed 
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dei per Curiam. Such a plea as this can only be received after 1792. 
2 ſpecial imparlance, which ſhould be {tated on the record: but —— 


4 28 X Dou 
that not appearing here, the plaintiff was entitled to ſign judg- 1 on wy 
| Las- 

ment. 


Rule diſcharged (a) 


(* Vise B. dl. v. Wilſon, th, 6 vel. 36g. and Blackmore V. F.. myingy tif, 7 vol. 447- *. 
: \ 


The King againſt Jonx, James, and Josten Sunni 
. 4th. 
TAN DELL. 


HIS was a writ of erxor to reverſe a judgment of out- In a r:cort 
of out laut 
lawry. it appeare 
The record began with ſtating the commiſſion under which the by EY 

. . * . P I- 
juſtices of oyer and terminer, Oc. ſat in Somerſetfhire, before mation and 


whom an indictment was found againſt the priſoners 7h and 333 
James Tandell, as principals for ſheep- ſtealing, and the priſoner the prifon- 


. . 2 — e Is 
Fiſeph as an acceſſory after the ſact, which indictment was in the quired to. 


render theme 
common form, and was ſet forth at length. The record pro- Forman ger 


ceeded as follows : foeriffy ſo that 
« Which ſaid indictment the ſaid juſtices aforeſaid, to wit, at the {17s fave 


« delivery of the gaol of our ſaid lord the king of the ſaĩd county e 
« of Somerſet holden at the Caſtle of Taunton aforeſaid, in and the. 0s. al 


the return 


* for the ſaid county of Semerſet, on the ſaid Thurſday the twenty- — 
« ſeventh day of March in the ſaid twenty-eighth year of the gocd 


© reign of our ſaid lord the king, before the juſtices of our ſaid — OY 


« lord the king above named, and others their fellows, juſtices wardee a. 


« of our ſaid lord the king, aſſigned to deliver his ſaid gaol of —— 
« the county of Somerſet aforeſaid of the priſoners therein being, — NY 
« by their proper hands do deliver here in court of record in ther, ir is 


form of law to be determined, & . Whereupon at the ſame 2 — 
ceſſory The ſtatute of 25 Ed. 3. f. 5. c. 14. does not apply to a court of oyer and terminer, 
and gaol delivery. 

If it appear the record that the writ of proclamation was delivered to the ſheriff three months 
tefore the return of it, it is ſufficient, though it be not ſo expreſsly alleged. 

The writ of proclamation required the ſheriff to proclaim the parties in open court in the ſheriff "s 
ceunty, (not ſaying county court,) and held good. a 

The ſheriff need not allege in his return to the writ of proclamation that “ the perſons pro- 
claimed did not appear, and render themſelves ;** though he mult in his return to the exigent. 

The names of the coroners need not be ſubſcribed to the judgment of outlawry : it it appear on 
the record that the judgment of outlawry was given by them, it is ſufficient. . 

It need not app*2r on a record of outlawry that the capias and exigent were ſealed by the juſtices 
of oyer and terminer, Cc. 
Idit be ſtated that the juſtices of our lord the king were aſſigned by letters patent under lis ſcal 
of Great Britain, it will be preſumed to be the great ſeal. 

A perſon wtlawed on an indictment tor ſheep- ſtealing is ouſted of clergy by the 14 Ces. 2. c. 6. 
{143 4 outlawry” being a # conyiRien” within the meaning of that Nature. 


& ſeſſion 
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“ ſeſſion of oyer and terminer and gaol delivery of our ſaid lord 
&« the king, holden at the Caſtle at Tauntn aforcſaid, in and for 
the ſaid county of Somerſet, on the ſaid Thurſday the ſaid twenty. 
e ſeventh day of March in the ſaid twenty-eighth year of the 
« reign of our ſaid lord the king, before the ſame juſtices and 
© others their fellows aforeſaid, the ſheriff of the ſaid county of 


„ Somerſet by a writ of our ſaid lord the king is commanded that 


© he do not omit, by reaſon of any liberty in his county, but 
e that he take the ſaid Jahn Yandell, James Yandell, and Joſep 
& Yandell, if they ſhall be found in his bailiwick, and them ſafely 
&« keep, ſo that he have their bodies before the juſtices of our ſaid 
& lord the king at the next aſſizes and general gaol delivery to be 
“held for the ſaid county to anſwer our ſaid lord the king for 
cc the ſaid felonies whereof they ſtand indicted; at which ſaid next 
ce aſſizesand general gaol delivery, (to wit, ) at the aſſizes and general 
&« ſeſſion of oyer and terminer and general gaol delivery of our 
&« lord the king holden at the city of Wells in and for the 
& county of Somerſet, on Monday the twenty-eiglith day of Jul 
« in the twenty-eighth year of the reign of our ſovereign lord 
« George the Third, king of Great Britain, &c. before the Right 
« Honorable Sir James Eyre knight, Lord Chief Baron of his ma- 
« jeſty's Court of Exchequer, Francis Buller eſquire, one of the 
« juſtices of our ſaid lord the king aſſigned to hold pleas before 
« the king himſelf, and others their fellows, juſtices of our faid 
« lord the king, aſſigned by letters patent of our ſaid lord the 
&« king, under his great ſcal of Great Britain, to the ſaid Sir James 
« Hyre, Francis Buller, and others their fellows, juſtices of our ſaid 
&« lord the king, and to any two or more of them, directed, (of 
tc whom one of them the ſaid Sic James Eyre and Francis Buller, 
cc amongſt others, in the ſaid letters patent named, our faid 
« lord the king willed to be one, ) to inquire more fully the truth oy 
tc the oath of good and lawful men of the county aforeſaid, and 
« by other ways, means, and methods by which they ſhould or 
t might better know, (as well within liberties as without,)by whom 
« the truth of the matter might be better known and inquires 
e into, of all treaſons, miſpriſions of treaſon, inſurrections, re- 
« bellions, counterfeitings, clippings, waſhings, falſe coinings, and 
« other falſities of the money of Great Britain, and other king- 
« doms or dominions whatſoever, and of all murders, felonies, 
« manſlaughters, killings, burglaries, rapes of women, unlawful 
cc aſſemblies, meetings and conventicles, unlawful uttering of words, 


« miſpriſions, confederacies, falſe allegations, treſpaſſes, riots, routs 
| 6& retentions, 
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te retentions, eſcapes, contempts, falſities, negligences, conceal» 1792. 
« ments, maintenances, oppreſſions, champarties, deceipts, and all 
other evil doings, offences, and injuries whatſocver; and alſo 
« the acceſſories of them within the county aforeſaid, (as well with- 
« jn liberties as without,) by whomloever and in what manner 
« ſoeyerdone, committed, or perpetrated, and by whom, or to whom, 
- « when, how, and after what manner, and of all other articles and 
« circumſtances concerning the premiſes, and every of them, or 
« anyof them, in any manner whatſoever, and the ſaid treaſons aud 
« other thepremiſes, according to the laws and cuſtoms of England, 
« for this time to hear and determine, % Lethbridge eſquire, 
« ſheriſf of the ſaid county of Smeiſet, doth return the ſaid writ, 
« directed to the ſheriff of the ſaid county, thus indorſed ; (to wit,) 
© The within-named John Yandell, James Yandell, and Joſeph 
©Yaudel! are not, nor is either of them, found in my bailiwick; 
© bn Lethbridge, ſheriff of Somerſet.” Whereupon at the ſaid 
« ]aſt-mentioned aſſizes and general ſeſſion of oyer and terminer 
« and general gaol delivery of our ſaid lord the king holden 
« at the city of Wells aforeſaid, in and for the ſaid county of 
« F$mer/et, on the ſaid Monday the ſaid twenty- eighth day of Zuly 
« in the ſaid twenty-eighth year of the reign of our ſaid lord the 
« king, before the ſaid juſtices and others their fellows laſt above 
mentioned, the ſheriſf of the ſaid county of S2mer/et by another 
« writ of our ſaid lord the king is commanded, as formerly he 
ewas commanded, that he omit not by reaſon of any liberty in 
« his bailiwick, but that he take the ſaid hn Yandell, ames Yan- 
* dell, and Foſeph Yande!!, if they ſhall be found in his bailiwick, 
«and them ſafely keep, ſo that he may have their bodies before 
« the juſtices of our ſaid lord the kingat the next afſizesand general 
„ paol delivery to be holden for his county, to anſwer to our ſaid 
lord the king concerning the ſaid felonies, of which they ſtand 
e indifted z at which next aſſizes and general ſeſſion of oyer 
« and terminer and general gaol delivery, to wit, at the afſſizes and 
general ſeſſion of oyer and terminer and general gaol delivery 
* of our lord the king holden at the Caſtle of Taunton in and for 
* the county of Somerſet, on Friday the twenty-ſeventh day of 
March in the twenty-ninth year of the reign of our ſovereign 
« lord George the Third, king of Great Britain, & c. before Sir Wil- 
« ham Henry Aſbhurſt knight, one of the juſtices of our lord the 
« king aſſigned to hold pleas before the king himſelf, Francis 
* Buller eſquire, one other of the juſtices of our ſaid lord the 
* king aſiigned to hold pleas hefaxe the king himſelf, and 
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* others their fellows, juſtices of our ſaid lord the king, af. 
e ſigned by letters patent of our ſaid lord the king, under 
« his great ſeal of Great Britain, to the ſaid Sir William Henry 
« Afbhurſt, Francis Buller, &c.(here this commiſſion was ſetout «7. 
&« batim like the laſt) John Lethiridge eſquire, ſheriff of the (aid 
« county of Somerſet, doth return the ſaid laſt-mentioned writ, gi. 
« rected to the ſheriff of the ſaid county, thus indorſedꝭʒ (to wit, 
© I hereby humbly certify to the juſtices within named, that the 
* within-named Fohn Yandell, James Tundell, and Joſeph Yandsl! 
© are not, nor 1s either of them, found in my bailiwick ; The 
© anſwerof John Lethbridge, ſheriff of Somerſet.” Wherefore at the 
&« ſaid laſt-mentioned aſſizes and general ſeſſion of yer and termi. 
&« ner and general gaol delivery of our faid lord the king, holden 
« at the Caſtle of Taunton aforeſaid, in and for the ſaid county of 
& Somerſet, on the ſaid Friday the twenty-ſeventh day of March in 
« the ſaid twenty-ninth year of the reign of our ſaid lord the king, 
& before the ſaid juſtices and others their fellows laſt above - men- 
« tioned, the ſheriff of the ſaid county of Somerſet by another writ 
&« of our ſaid lord the king is commanded, (as oftentimes he hath 
been commanded,) that he do not omit, by reaſon of any liberty 
&« in his bailiwick, but that he take the ſaid 7ohr Yandell, Fame: 


 & Yandell, and Feſeph Yandell, if they ſhall be found in his baili- 


t wick, and them ſafely keep, fo that he may have their bodies 
ce before the juſtices of our ſaid lord the king at the next aſſizes 
&« and general gaol delivery to be holden for the ſaid county, to 
& anſwer to our ſaid lord the king concerning the ſaid felonies 
© whereof they ſtand indicted; at which ſaid next aſſizes and 
« general gaol delivery, (to wit) at the aſſizes and general ſeſſion 
« of cyer and zerminer and general gaol delivery of our lord the 
„ king holden at Bridgewater in and for the county of Somer/e!, 
&« on Saturday the fiſteenth day of Augyft in the twenty-ninth year 
« of the reign of our ſovercign lord George the Third, king of Great 
« Britain, &c. before the Right Honorable Lloyd Lord Kenym, 
« Lord Chief Juſtice of our lord the king, aſſigned to hold pleas 
« before the king himſelf, Francis Buller eſquire, one of the 
« juſtices of our ſaid lord the king aſſigned to hold pleas before 
« the king himſelf, and others their fellows, juſtices of our fail 
lord the king, aſſigned by letters patent of our ſaid lord the king, 
ec under his great ſeal of Great Britain, to the ſaid Lloyd Lord 
« Kenyon, Francis Buller, and others their fellows, juſtices of our 
« ſaid lord the king, and to any two or more of them, directed, 


« tc, (this commiſſion was alſo ſet out verbatim) (reorge 
; 15 * Templer 
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„ Templer eſquire, now ſherilf of the ſaid county of Somerſet, doth 1792. 
« return the ſaid laſt- mentioned writ, directed to the ſheriff of 
« the ſaid county, thus indorſed ; (to wit,) I do hereby humbly we" 2 
« certify that the within-named Jen Yandell, James Yandell, and Yawver. 
| © Joſeph Yandell are not, nor is any or either of them, found in — * 
« my bailiwick; George Templer ſheriff.” Therefore at the ſaid laſt- | 
mentioned aſſizes and general ſeſſion of oyer and terminer and 14 
« general gaol delivery of our faid lord the king ſo holden at 
« Bridgewater aforeſaid, in and for the ſaid county of Somerſet, on 4 
« the ſaid Saturday the fiſteenth day of Augy/? in the ſaid twenty- 


W—_ ST a” V9 


x « ninth year of the reign of our ſaid lord the king, before the ſaid \ 
p « juſtices and orhers their fellows laſt above mentioned, 'The ſheriff ge exi- . 
1 « of the ſaid county of Somerſet by another writ of our ſaid lord 5 | * 
> « the king is commanded, that he cauſe to be called the faid John 1 
« Yandell, James Tandell, and Foſeph Tandell, from county court to 1 
I « county court, until they, according to the laws and cuſtoms of ö 
: England, be outlawed, if they do not appear; and if they doappear, 

it « then that he take and keep them in ſafe cuſtody, fo that he have 1 
h « their bodies before the juſtices of our ſaid lord the king aſſigned | l 
0 « by letters patent under his ſeal of Great Britain to inquire of all | 1 
1 « treaſons, murders, felonies, and other miſdeeds, offences, and | 

i injuries whatſoever committed within the county of Somer/et\, | 
D and the ſame premiſes to hear and determine according to the | | 
D « laws and cuſtoms of England, at the next aſſizes and general | T x 
to * ſeſſion of oyer and terminer and gaol delivery to be holden for | 
8s © his county, to anſwer our ſaid lord the king concerning certain | 
id * felonies whereof they are indicted, and whereof the ſaid laſt- 

on * named ſheriff hath returned now to the ſaid juſtices of our ſaid 

he * ford the king that they the ſaid John Yandell, Fames Yandell, 

, * and Ze/eph Yandell are not, nor is any or either of them, found 

ar * in his bailiwick; And alſo at the ſaid aſſizes and general ſeſſion wit ot pre- F 

at * of oyer and terminer and general gaol delivery ſo holden at ten. 

2 « Bridgewater aforeſaid, in and for the faid county of Somerſet, on 

as * the ſaid Saturday the ſaid fifteenth day of Auguſt in the twenty- 0 
he * ninth year aforeſaid, before the ſame juſtices and others their 1 
re © fellows laſt above mentioned, the ſheriff of the ſaid county of | 
id * Somerſet by another writ of our ſaid lord the king is commanded, 

fs * that, by the ſtatute in the thirty-firſt year of the reign of the 

" © late queen Elizabeth of England made and provided, he cauſe 

ut te the ſaid 7% Yandell, Fames Yandell, and Jaſaph Yandel!l to be 

d, * proclaimed three ſeveral days according to the form of that | 
gt WY © Fatute, wheres one of che ſaid proclamations to be made in open court | 
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in the ſaid ſberiff”s county, one other at the general quarter ſeſſions 
* of the peace to be holden for the {aid ſheriff's county, and one 
other at or near the moſt uſual door of the pariſh church of 
% Brompton Ralph (a) aforeſaid, where they are inhabiting, thatthey 
render themſelves to the ſaid ſheriff, ſo that he may have their badiet 
&« before the juſtices of our ſaid lord the king at the aforeſaid next aſſizes 
« and general Mon of oyer and terminer and gaol delivery to be hallen 
* for his county, to anſwer our ſaid lord the king as aforeſaid at 
& which ſaid next aſſizes and general ſeſſion of oyer and terminer 
*« and general gaol delivery holden at the Caſtle at Tauntan in and 
for the county of Semer/et, on Thurſday the twenty- fiſth day of 
© March in the thirtieth year of the reign of our ſovereign lord 
% George the Third, king of Great Britain, &c. before Sir Beaununt 
* Hzitham knight, one of the barons of our lord the king of his 
Court of Exchequer, Sir Richard Perryn knight, one other of the 
© barons of our ſaid lord the king of his ſaid Court of Exchequer, 
0 and others their fellows, juſtices of our ſaid lord the king, aſſign 
« ed by letters patent of our ſaid lord the king, under his great {ca} 
of Great Britain, to the ſaid Sir Beaumont Hatham, Sir Richard 
« Perry, and others their fellows, juſtices of our ſaid lord the 
* king, and to any two or more of them, directed, Sc. (This 
& commillion ſet out,) %% Stephenſon eſquire, now ſheriff of 
the ſaid county of S:mer/ct, doth return the aforeſaid writ of 
* exigent, directed to the {herifFof the ſaid county, thus indorſed; 
© (to wit,) © I do hereby certify to the juſtices of our lord the 
© king of oyer and terminer within mentioned, that this writ was 
« delivered to me on the twenty-eighth day of December in the 
thirtieth year of the reign of our ſovereign lord George the Third, 
© king of Great Britain, &c.; and that after the receipt of the ſaid 
« writ, and by virtue thereof, at my county court of Semer/et holden 
© at Jvelchg/{er in and for the county of Somerſet within written, on 
* Jedneſday the twenty-ſeventh day of January in the thirtieth 
yes of the reigu of our faid lord the king, the within-named 
© Tobn Yandell, Fames Yandell, and Joſeph Yandell were firſt called, 
© and did not appear, nor did any or either of them appear; and 
that afterwards at my county court of Somerſet holden at fuck 
© chefter in and for the ſaid county of Somerſet, on H. edneſday the 
© twenty-fourth day of February in the thirtieth year of the reign 
© of our ſaid lord the king, the within-named John Yandell, Fans 
© Yandell, and Joſeph Tundell were a ſecond tim called, and dil 
© not appear, nor did any or either of them appear; The anſwer 


(a) The pariſh, as late belonging to which the priſoners were deſgribed ia the 
iu dictment. | 
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of George Templer eſquire, ſheriff of the county of Somerſet ;'— 
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« | do hereby certify to the juſtices of our ſaid lord the king of 


« oyer and terminer within mentioned, that this writ, as it is above 


The Kixe 
againſt 


© indorſed, was delivered to me the under-named preſent ſheriff of Yaxvzir. 


the county of Somerſet by the above-named late ſheriff at the 
© time of his going out of his office, and that afterwards by vir- 


a tue of the ſaid writ at my county court of Samerſet holden at 


« Tvelcheſter in and for the county of Somerſet within written, on 
« Wedneſday the twenty-fourth day of March in the thirtieth year 
© of the reign of our ſaid lord the king, the within- named Fokn 
© Yandell, James Yandell, and Joſeph Yandell were a third time 
«called and did nor appear, nor did any or either of them appear; 
The anſwer of Jahn Stephenſon eſquire, ſheriff of the ſaid county 
© of Somerſet.” And at the ſaid laſt mentioned aſſizes and general 
« ſeſſion of oyer and terminer and gaol delivery, holden as laſt 
« zhove-ſaid at the Caſtle of Taunton aforeſaid, in and for the ſaid 
« county of Somerſe;, on the ſaid Thurſday the twenty-fifth day of 
« March in the thirtieth year aforeſaid, before the ſaid juſtices and 
others their fellows, juſtices laſt above mentioned, the ſaid 7/1: 
« Stephenſon, now ſheriff of the ſaid county of Somerſet, doth re- 
« turn the aforeſaid writ of proclamation directed to the ſheri(f 
* of the ſaid county, thus indorſed; (to wit,) I do hereby certify 
© to the juſtices of our lord the king of oyer and terminer within 
© mentioned, that this writ was delivered to me on the 238th day of 
December in the thirtieth year of the reign of our ſovereign lord 


Gesrge the Third, king of Great Britain, and ſo forth; and that 


* after the receipt of the ſaid writ, and by virtue thereof, at my 
county court of Somerſet holden at Tvelchefter in and forthe county 
* of S-merſet within written, on Wedneſday the 27th day of January 
in the 3oth year of the reign of our ſaid lord the king, I cauſed 
* the firſt proclamation to be made in open court in the ſaid county, 
* that the wwithin-named John Yandell, James Yandell, and Joſeph 
Tundell ſhould render themſelves to me, fo that I might have their 
* bodies before the juflices of our lord the hing within auritten at the next 
* ofizes and general ſeſſion of oyer and terminer and gaol delivery to be 
* bolden for the ſaid county, to anſwer our ſaid lord the king con- 
X cerning certain felonies whereof they are indicted, as by this 
* writ I am commanded ; and the within-named John Yandell, 
James I. andell and Foſeph Yandell are not, nor are any or either 
* of them, found in my baili wick; The anſwer of George Templer 
* eſquire, ſheriff of the county of Somer/z2.”—* I do hereby certify to 


the juſtices of our lord the "ING of oyer and terminer within 


© mentioned, 


za time 
called, 


Return to 
writ of pio- 
clamation. 


I ſt pro. la- 
mation. 


14 — 7 P - * 
p 
- 2 1 
„313% 4 2 ʃo⸗“r — = 
" — BY i — 


328 


1792. 
— AZ.: 


The K & G 
againſt 
YAaxDELl. 


ad writ of 
exigent. 


CASES IN HILARY TERM 


© mentioned, that this writ, as it is above indorſed, was delivered 
to me the under-named preſent ſheriff of the county of Sm 
* by the above-named late ſheriff at the time of his going out of 
* his office ; The anſwer of Job Stephenſon eſquire, ſheriff of the 
© ſaid county of S-mer/et.” Whereupon at the ſaid laſt- mentioned 
* aſlizes and general ſeſſion of oyer and terminer and gaol delivery 
of our ſaid lord the king ſoholden at the Caſtle of Taunton aforeſaid, 
in and for the ſaid county of Somerſet, on the aforeſaid Thurſdpy 
the 25th day of March in the ſaid thirticth year of the reign of 
& our ſaid lord the king, before the ſaid juſtices and others their 
« fellows laſt above mentioned, the ſheriff of the ſaid county of 
« Somerſet by another writ of our ſaid lord the king is commanded, 
that (allowing the three county courts of Somer/et holden in and 
for the ſaid county of Somer/c?, at which the ſaid John Yandel, 
« James Yandell, and Feſeph Yandell were called, and did not ap- 
& pear, nor did any or either of them appear, as the late ſheriff of 
« the ſaid county of Soerſer, and alſo the ſaid now ſheriff of the 
« faid county of Somerſe?, have returned to the juſtices of our ſaid 
e Jord the king aſũgned by letters patent of our ſaid lord the king, 
% under Bis ſeal of Great Britain, to inquire of all treaſons, mur, 
« ders, felonies, and other mifdeeds, offences, and injuries what- 
« ſoever committed within the county of Somerſet, and the fame 
« premiſes to hear and determine, according to the laws and cuſ- 
* toms of England, at the aſſizes and general ſeſſion of oyer and 
te termincr and gaol delivery holden for the ſaid county on the 
& 25th day of March then inſtant) he cauſe the ſaid John Yandel, 
« James Yandell, and Joſeph Yandell to be further called at the ſaid 
« ſheriff's next county courts, until they, according to the laws 
« and cuſtoms of England, be outlawed, if they do not appear, 
tt and if they do appear, then that he take them and keep them in 
&« ſafe cuſtody, ſo that he have their bodies before his majeſty's 


« juſtices aſſigned by letters patent of our ſaid lord the king, under 


« his ſeal of Great Britain, to inquire of all treaſons, murders, ſe- 


« Jonies, and other miſdeeds, offences, and injuries whatſoever 


© committed within the county of S:mer/et, and the ſame premiſes 
« to hear and determine according to the laws and cuſtoms of 
« England, at the next aſſizes and general ſeſſion of oyer and ter- 
t miner and gaol delivery to be holden for his county, to anſwer 
te our ſaid lord the king concerning certain felonies whereof they 
& are indicted ; and alſo at the ſaid aſſizes and general ſeſſion of 
« oycr and terminer and gaol delivery ſo holden at the Caſtle of 


« Taunton aforeſaid, in and for the ſaid county of Somerſet, on the 
| « (2;d 
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« ſaid Thurſday the 25th day of March in the thirtieth year afore- 
« ſaid, before the ſame juſtices, and others their fellows laſt above 
« mentioned, the ſheriff of the ſaid county of Somer/et by another 
« writ of our ſaid lord the king is commanded, that (allowing 
« the proclamation made by his majeſty's late ſheriff of the ſaid 
« county of Somerſet at his county court of Semerſet holden in and 
« for the ſaid county of Somerſet, on Wedneſday the 27th day of 
« January then laſt paſt, that the ſaid John V andell, James Yandell, 
«and Joſeph Tandell ſhould render themſelves to his ſaid majeſty's 
« ſaid late ſheriff, ſo that he might have their bodies before the 
« juſtices of our ſaid lord the king aſſigned by letters patent un- 
« der his majeſty*s ſeal of Great Britain to inquire of all treaſons, 
« murders, felonies, and other miſdeeds, offences, and injuries 


e whatſoever committed within the county of Somerſet, and the 


« ſame premiſes to hear and determine, according to the laws and 
«cuſtoms of England, at the aſſizes and general ſeſſion of oyer and 
« terminer and gaol delivery holden for the ſaid county, on the 
« 25th day of March then inſtant) he cauſe the ſaid Fohn Yandel, 
« James Yandell, and Joſeph Yandell to be further proclaimed two 
« ſeyeral days, according to the form of the ſtatute in ſuch caſe 
« made and provided ; one of the ſaid proclamations to be made 
« at the general quarter ſeſſion of the peace to be holden for the 
« aid county, and the other of the ſaid proclamations to be made 
« at or near the moſt uſual door of the pariſh church of Brompton 
Ralph aforeſaid, where they are inhabiting, that they render them- 
t ſelves to the ſaid ſheriff, ſo that he may have their bodies before his ma- 
4% Vl juftices at the next aſſizes and general ſeſſion of cyer and terminer 
* and gaol delivery ts be holden for his county, to anſwer our ſaid lord 
lache king concerning certain felonies whereof they are indicted; 
At which ſaid next aſſizes and general ſeſſion of oyer and termi- 
*nerand gaol delivery, holden at the city of Wells in and for the 
*county of Somerſet, on Monday the gth day of Auguft in the thir- 
*tieth year of the reign of our ſovereign lord George the Third, 
"king of Great Britain, &c. before John Heath eſquire, one of the 
*juſtices of our lord the king of his court of Common Pleas, Sir 
* Nofb Gryſe knight, one of the juſtices of our ſaid lord the king 
aſſigned to hold pleas before the king himſelf, and others their 
* fellows, juſtices of our ſaid lord the king, aligned by letters 
* patent of our ſaid lord the king, under his great ſeal of Great 
: Britain, to the ſaid John Heath, Sir Nafh Grefe, and others their 
"Fellows, juſtices of our ſaid lord the king, and to any two or more 
of them, directed, (This commiſſion alſo ſet forth,) John Ste- 
Vol. IV. Mm &« phenſon 
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« pbenfon eſquire, now ſheriff of the ſaid county of Semer/et, dotl 
© return the ſaid laſt-mentioned writ of exigent, directed to the 
« ſheriff of the ſaid county thus indorſed; (to wit,) I do hereby 
© certify to the juſtices of our lord the king of oyer and terminer 
© within mentioned, that this writ was delivered to me on the 
* 28th day of March in the thirtieth year of the reign of our ſove. 
* reign lord George the Third, king of Great Britain, & c., and that 
t after the receipt of the ſaid writ, and by virtue thereof, at my 
county court of Somerſet holden at Tvelchefler in and for the 
© county of Somerſet within written, on Wedneſday the 2 1ſt day of 
April in the thirtieth year of the reign of our ſaid lord the king, 
© the within- named John Yangell, James Yandell, and Foſeph Yan- 
© dell were a fourth time called, and did not appear, nor did any 
or either of them appear; and that afterwards at my county 
© court of Somerſet holden at Tvelchefter in and for the ſaid county 
© of Somerſet, on Wedneſday the 19th day of May in the thirtieth 
© year of the reign of our ſaid lord the king, the within-named b 
© Yandell, James Yandell, and Foſeph Yandell were a fifth time 
called, and did not appear, nor did any or either of them ap- 
« pear; Therefore by the judgment of Daniel Follett Scadding 
« gentleman, and Peter Layng gentleman, coroners of our ſaid lord 
© the king of the ſaid county of Somerſet, and according to the 
© laws and cuſtoms of England, the ſaid John Yandell, James Jun. 
© dell, and Foſeph Tundell are outlawed, and each of them is feve- 
* rally outlawed ; The anſwer of John Stephenſon, ſheriff of the 
© ſaid county of Somerſet.” And alſo at the ſaid laſt-mentioned 
« aflizes and general ſeſſion of oyer and terminer and gaol deli- 
*« very holden as laſt above-ſaid at the city of Wells aforeſaid, in 
« and for the ſaid county of Somerſet, on the ſaid Monday the ſaid th 
« day of Auguſt in the thirtieth year aforeſaid, before the ſaid juſ- 
ie tices and others their fellows, juſtices laſt above mentioned, the 
« ſaid John Stephenſon, now ſheriff of the ſaid county of Somerſet 
« doth return the ſaid laſt-mentioned writ of proclamation directed 
« to the ſheriff of the ſaid. county, thus indorſed ; (to wit,) I do 
hereby certify to the juſtices of our lord the king of oyer and 
© terminer within mentioned, that this writ was delivered to me 
on the 28th day of March in the thirtieth year of the reign of 
« our ſovereign lord George the T hird, king of Great Britain, and 
* ſo forth; and that after the receipt of the ſaid writ, and by virtue 
© thereof, at the general quarter ſeſſion of the pezce of our lord the 
© king holden for the county of Somerſet at the city of Jr i 


* the ſaid county, on W, edneſday the 1 4th day of April in the 
| * 6 thirticth 


1 — 5 nm um * 8 . 
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« thirtieth year of the reign of our ſaid lord the king, I cauſed 


the ſecond proclamation to be made in open court, that the within. —— 
The Kixe 


 @gainſt 


der themſelves to me, ſo that I might have their bodies before the juftices VaxvzLt, 


named John Tandell, James Yandell, and Foſeph Yandell ſbould ren- 
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S our lord the king within written at the next afſizes and general 2d time 


© ſeffion of oyer and terminer and a gaol delivery to be holden for 88 


- * the ſaid county, to anſwer our ſaid lord the king concerning cer- 
* tain felonies whereof they are indicted, as by this writ I am com- 
© manded; and that afterwards at the moſt uſual door of the church 
© of the pariſh of Brompton Ralph within mentioned, on Sunday the 
« 18th day of April in the thirtieth year of the reign of our ſaid 
lord the king, immediately after divine ſervice and ſermon, (one 
month at leaſt before the within-named Jahn Yandell, James 
© Yandell, and Joſeph Tandell were a fifth time called, by virtue of 


© a certain writ of exigent of our ſaid lord the king,) I cauſed the 34 time 


* third proclamation to be made, that the within-named John Tan- 
dell, James Tandell, and Foſeph Yande!l ſhould render themſelves 
* to me, ſo that I might have their bodies before the juſtices of our 
rd the king within written at the next aſſizes and general ſeſ- 
$ ſion of oyer and terminer and gaol delivery to be holden for 
(the ſaid county, to anſwer our ſaid lord the king concerning 
certain felonies whereof they are indicted, as by this writ I am 
*commanded ; and the within-named Jen Yandell, James Tan- 
dell, and Joſeph Yandell are not, nor are any or either of them, 
found in my bailiwick; The anſwer of Jh Stephenſen, ſheriff 
* of the ſaid county of Somer/et.” 

By the Court. Follett. 

Aſſignment of errors. 


And hereupon the ſaid John Tundell, James Yandell, and Joſeph Aſſignment 


Yandell come in their proper perſons and ſeverally ſay, that 
in the record and proceſs, and alſo in the publication of the 
aforeſaid outlawry, there is manifeſt error in this; that the ſaid 
Fobn Yandell, James Yandell, and Joſeph Yandel] are alleged to be 
a fifth time demanded and outlawed on the 19th day of May 
in the 3oth year of the reign of our lord the now king, when 
it appears by the writ of proclamation, which is alleged to have 
iſſued on Thurſday the 25th day of March in the oth year afore- 
faid, and the proclamations returned thereon, that they the 
laid John Yandell, James Yandell, and Joſeph Yandell had a day 
given to render themſelves to the ſheriff, ſo that he might have 
their bodies before the juſtices therein named, until the aſſizes 
aud general ſeſſion of oyer an4 terminer and gaol delivery 

Mmz . holden 
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holden for the county of Somerſet next after the 18th day of 
April in the 3oth year aforeſaid, being the gth day of Augyf 
in the zoth year aforeſaid; therefore in that there is manifeſt 
error. There is alfo error in this, that the writ of exigent ap- 
pears to have iflued contrary to- the ſtatute in that caſe made 
and provided againſt ' 7o/eph Yandel, who is only charged 
as acceſſary after the fact to a felony alleged to have been 
committed by John Yandell and Famer Yandell, and appears to 
be outlawed by the fame judgment as that whereby the ſaid 
principals are outlawed ; whereas by the law of the Jand none 
ſhall be outlawed as acceſſories until the principals be attainted, 
but their exigent ſhall remain until ſuch principal be attainted by 
outlawry or otherwiſe ; therefore in that there is manifeſt error, 
There is alſo error in this, that the writ of capias which is alleged 
to have iſſued on Monday the 28th day of July in the 28th year 
of the reign of our ſaid lord the king is not returnable as the 
ſtatute in that caſe made and provided direQs ; nor does it ap- 
Pear that there is compriſed therein any command to the ſheriff 
to cauſe to be feized the chattels of the ſaid John Yandell, James 
Yandell, and Jaſeph Yandell, and ſafely to keep them till the day 
of the ſaid writ returned, as by the law of the land is required; 
neither is it alleged that the ſaid John Yandell, James Yandell, and 
Joſeph Yandell did not appear before the exigent was awarded» 
as by the law of the land ought to have been alleged ; therefore 
in that there is manifeſt error. There is alſo error in this, that 
it is not expreſzly alleged that the writs of proclamation or either 
of them were or was delivered to the ſaid ſheriff three months 
before the return of the ſame, as by law it ought to have been 
alleged; therefore in that there is manifeſt error. There is alfo 
error in this, that the ſaid writs of proclamation do not appear 
to be iſſued or executed as the ſtatute in that caſe made and pro- 
vided requires; therefore in that there is maniſeſt error. There 
is alſo error in this, that it is not alleged in the returns to the faid 
writs of proclamation, that the ſaid 7 Yandell, James Tan- 
dell, and Joſeph Yande!l did not, after the making of each of 
the ſaid ſeveral proclamations, required by the ſaid writs, ap- 
pear and render themſelves to the ſaid ſheriff, as by the law of 
the land it ought to have been alleged ; therefore in that there is 
manifeſt error. Wherefore the ſaid John Yandell, James Yate 
dell, and Feſeph Yandell ſeverally pray that the outlawry afore- 


ſaid, for the errors aforeſaid, and other the errors appearing in 
7 the 
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the record and proceſs aforeſaid, may be reverſed, and held for no- 
thing; and that they may ſeverally be reſtored to the common 
law, and to all which they have loſt by occafion of the out- 
lawry aforeſaid, And James Templer eſquire, coroner and 
attorney of our preſent ſovereign lord the king, in the court of 
our ſaid lord the king before the king himſelf, who for our ſaid 
lord the king in this behalf proſecuteth, being preſent here in 
court in his proper perſon, and having heard the matters afore- 
ſaid above aſſigned for error, for our ſaid lord the king ſaith, 
that in the record and proceſs, and alſo in the publication of 
the aforeſaid outlawry, there is not any errorz therefore he 
prayeth that the ſaid court of our ſaid lord the king now here 


$33 
. NS. 
The King 


againſt 
YANDELL. 


may proceed to examine as well the record and proceſs, and alſo - 


the publication of the aforeſaid outlawry, as the matters above 
aligned and alleged for error, and that the outlawry aforefaid 
may in all things be affirmed, Oc. 

This writ of error was twice argued; the firſt time in laſt Zafter 
term by Litchfield for the prifoners, and Mood for the profecutor z 
the ſecond in Trinity term laſt by Lens for the former, and Per- 
ceval for the latter. 

The Court took time to conſider of the ſeveral objections; and 
on this day 

Lord KExyon, Ch. J. delivered the unanimous opinion of 
the Court, as follows: The objectious made to this outlawry 
on the firſt argument were divided and ſubdivided into 17 in 
number (a); many of them were ſo fully anſwered at the bar, 
that the counſel for the priſoners upon the ſecond argument 
riglitly confined himſelf to the ſeven following objeCtions, 
of which I ſhall take notice in the order in which they were 
made. 1ſt, That the priſoners have a day given to them upon 
the record to appear after the outlawry was pronounced. 2dly, 
That the writ of exigent is contrary to the ſtatute of Wm. t. 
c. 14. 3dly, That the ſecond writ of capias is bad, becauſe it 
does not contain a command to ſcize the goods of the priſoners. 
athly, That it is not alleged that each writ of proclamation was 

(a) Though the obje ctions branched out into 17, many of them were ſubdiviſions 
cf ſon e general ones; and the only objeRions not included in thoſe now anſwered 
by the Court were three; 1ſt, That it was not alleged that © the indiQees did not 
come in” before the exigent awarded. 25 Ed. 3. ft. 5. c. 14. ad, That it did 


not appear that the capias and exigent were under ſeal, but only figred by the juſtices 
of oyer and terminer, &c, 2 Hale's P. C. 199. 34, That the exigent was return- 


able before the juſtices of our lord the king aſſigned by letters patent under hit ſeat of 


Great Britain, not ſaying great ſeal. In anſwer to the laſt, 2 I. 555. was cited, 
Where it is ſaid 5 figillum regis” generally ipoken is the © great ſeal,” 
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delivered to the ſheriffs three months before the return of it. 
5thly, That the writs of proclamation were neither iſſued, or 
executed, according to the ſtatute. G6thly, That it is not al- 
leged after each proclamation that the priſoners did not appear 
and render themſclves ; and qthly, That the names of the co. 
roners, by whom the outlawry was pronounced, are not ſub. 
ſcribed to this record. 

As to the 1ſt objection (a); If it were well founded in 
fact, we think it would have been fatal, according to the judg- 
ment of this Court in the caſe of The King againit Barrington. 
But the two caſes are not alike; and it will be ſufficient 
to ſtate the record only, to ſhew the material diſtinction be- 
tween them, and to prove it to be as clear that theſe priſoners 
had not a day given to them to appear after the outlawry, as it 
was that Barrington had ſuch a day given to him. In Barring- 
ton's caſe the priſoner was outlawed on the 21ſt February; and 
the writ of proclamation required the ſheriff to proclaim him, 
ſo that he ſhould be before the juſtices of the peace at the general 
ſeſlions of the peace to be holden for the county aforeſaid next 
after the firſt day of February next enſuing ;z and the return by 
the ſheriffs to that writ was that he had proclaimed the ſaid 
George Barrington, that he ſhould be before his majeſty's juſtices 
of the general ſeſſions of the peace laſt within mentioned. The 
next ſeſſions of the peace were holden on the 25th February; fo 
that by the terms of the writ, and by the proclamation too, the 
priſoner had a day given to him to appear till the 25th February ; 


(a) In this caſe it was argued, that the objection in Barringten's caſe, ante, 3 vol. 499 · 
was of a two-fold nature. iſt, That he was required by the writ of proclamation 
ta be befure the juſtices, &c. ; and 2dly, That he was required to render himſclt on a 
day ſubſequent to that on which he was outlawed. That though the firſt of thoſe 
did not hoid in this cafe, the latter did. That the time was the material point to be 
attended to. That the priſoners would have anſwered the exigency of tue writ of 
prociamation, and the proclamations made thereon, by appearing at the affizes on 
the yth Auguſt, which was ſubſctquent to the time when the judgment of outlawry 
was pronounced, according to the legal as well as general acceptation of the words 
1 to render themſelves to the ſheriff, jo that he might have their bedies at the next 
4% afſizes to be held on the qth of Auguſt.” That in the common caſe of a cat ias ot 
laritat, where a ſheriff is commanded to take a defendant, js tat he have his body 
at the return of the writ, the ſheriff complies with the requiſitions of the writ by 
having the defendant on the day of the return. That the terms of theſ: proclama - 
tions, which were required in aid of the exigent, and for the purpoſe of greater no- 
toriety, were calculated to miſlead the priſoners : and that the ſhe ff ſhould either 
have proclaimed the priſoners to ſurrender themſelves generally, leaving it to them 
to inquire when the fifth county court would be held, or he ſhould have ſpecifi:d 
in his proclamations the day when that court would be held, requiring them to ſur. 
render before they were a fifth time exaGed, as was done in R. v. N, 30 Gr: 4 

and 
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and if he had appeared on that day, he would have complied 
with the requiſition of the writ, and have ſaved his default. 
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But he was outlawed before that day came, viz. on the 21ſt re 


February; and upon that ground the Court held the outlawry Yaxoztt, 


bad, In the preſent caſe the writs of proclamation were ſued 
by the courts of oyer and terminer requiring proclamations to 
be made that che priſoners render themſelves 1% the ſheriff, fo 
that he might have their bodies before the juſtices, Oc. at the 
next ſeſſions of oyer and terminer to be holden for the ſaid 
county; and the priſoners were proclaimed at the proper times 
and places before the return of thoſe writs to ſurrender themſelves 
to the ſheriff. Under theſe writs it was the duty of the priſoners 
to render themſelves to the ſheriff before the 5th county court; 
or in default of doing ſo, they ſtood liable to the outlawry. It is 
impoſſible to allow this objection, without ſaying in broad terms 
that an outlawry (which is a legal proceſs, ſanCtioned by all the 
authorities in the law both ancient and modern, and interwoven 
in the conſtitution itſelf) never can legally exiſt in this country. 
By law the outlawry muſt be completed before the return of 
the writ of exigent. That writ requires the ſheriff to call the 
party from county court to county court till he is outlawed ; 
and if the ſheriff neither bring in the party on a caption or 
render before the outlawry, or return a complete outlawry at the 
time that the writ of exigent is returnable, he has not complied 
vith the writ, or done his duty. In this caſe, therefore, no day 
was given to the priſoners to ſurrender themſelves to the juſtices 
in the return of the exigent and proelamation, but they were re- 
quired to ſurrender themſelves te the ſheriff; which is the accu- 
rate and correct mode of proceeding. 

The ad objection is that the writ of exigent is contrary to the 
ſtatute of Meſtm. 1. c. 14. The ſtatute of 3 Ed. f. c. 14. enacts, 
chat no acceſſory be outlawed until he that is appealed of the 
deed be attainted (a). But that ſtatute relates ſolely to the caſe of 
the acceſſory, and in no wiſe applies to a proceeding againſt the 
principal. The ſtatute mentions the caſe of an appeal only; 
but it has been determined that it extends to indictments as well 
33 to appeals, And in Bro. tit. Exigent, pl. 44. it is ſaid, that if 
it appear in the writ of appeal that one is principal and others 
acceſſories in an appeal againſt three, there the exigent ſhall — 

| | iſſu 


a) It proceeds to enact that C their exigent ſhall remain until ſuch as he appealed - 


5 the deed be attainted by outlawry, or ther wiſe. This, it was contended, wes 
©q"7122ent 20 ſayipg that the exigent ſhu not iſſue, That it was therefore void not 
M m4 | enly 


againſt 
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1792. iſſue againſt the acceſſories, until the principal be outlawed, 0 
a But if it do not appear by the writ (a), then it is not error, t 
n 8 though the exigent iſſue againſt all together. This authority t 
YANDuLL. relates to the caſe of the acceſſory only, and by no means proves v 


that, if the proceſs be erroneous as to the acceſſory, it ſhall be 
ſo in reſpect of the principal alſo. Another caſe quoted in be- 


half of the priſoners was, 1 Bur. 74; where in an appeal againſt U 
ſeveral, ſome as principals, and one as acceſſory, the acceſſory « 
pleaded that there was no ſuch perſon in rerum naturd as one of 10 
the principals; and that was holden to be a good plea. This « 
caſe proves only that in an appeal an acceſſory may plead the 1 
ruiſuomer of che principal; and if by any means an end be put 
* N * l 
to the indictment or appeal againſt the principal, moſt un- , 
queſtionably it muſt fail as againſt the acceſſories alſo. In this i 
point there ſeems to be a diſtinction between an appeal and 
an indictment; for 2 H. H. P. C. 201. ſays, if an appeal be q 
brought againſt a man as acceſſory to two, he muſt be proved P 
acceflory to both: but if he be indicted as acceflory to 
| x , if 
two, he may be convicted on evidence which proves him ac- . 
ceſſory to one only. And in 2 H. H. P. C. 177. it is expreſsly 2 
laid down that, if ſeveral perſons be indicted for one offence, 
miſnomer or want of addition of one quaſhes the indictment 1 
(a) The original writ of appeal; See 44 Af. p. 16. See allo 45 / Pl. 9. and th 
2 12. 233. 

3 tl 
only as to the acceſſory, but as to the principals alſo, it being an entire writ. That ec 
there was a diſtinction in civil actions between thoſe cauſes for which a writ abate « 
as to one defendant, and thoſe which made it void as to all; that if there were any 9 
extrinſic fact, as a miſnomer or a wrong addition, or if any thing happened pending, 
the wrir, as the death of one party, to abatc the writ as againſt one Cefendant, it = 
would {till be good as againſt the reſt ; but if the writ were bad upon the face of it, « 
or it iſſued when in law it ought not, as in the inſtance of one defendant being dead 10 
beſore the writ was purchaſed *, it is void as to all the defendants. 8 Rep. 159. J.; 

27 Her. 8. fo. 26. C. pl. 9. 21 Hen. 7 fo. 34. fl. 39.; & 7 Hen. 4. fo. 27. pl. 4. And 8 

that the ſame objection alſo applied to the judgment which was given upon this writ ; « 

for no judgment can be given on a bad writ, 1 Rel. Rep. 2. 1 Rol. Abr. 175. fl. 1. « 

Treſpaſs againſt three; one died pending the writ, and judgment againſt ail three; 

the whole judgment was reverſed on a writ of error. Scudamore v. Scriven, 1 Rol. 8 
-Abr. 775. fl 2. So in caſe of infancy; 1 Re/. Abr. 776. fl. 9. So in the caſe oi tue 60 

coverture of one deſendant. 15. pl. 10. The counſel for the profecutor, after admit - 8 


ting the objection as to the acceſſory , anſwered, (in addition to what is ſaid by» 
the Court in their anſwer to this objection, ) that the caſes of civil actions did not ap- 
ply to the preſent, becauſe the proceſs, as well as the crime, is in its nature ſeveral; « 


2 Hale P. C. 177; that therefore the exigent might be good as againſt the principals, in 

though it was bad as againſt the acceſſory z and that the judgment of out!awry upon 

this record was alſo ſeveral, « they are and each of them is ſeverally outlawed,” &c. ta 
* Sed. vid. Plowd. 98. marg. ad 
+ The outlawry was accordingly reverſed as to Joſeph Vande!l; and he was af- 


tet war ds bailed, 


only 
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only againſt him; and the others ſhall be put to anſwer; for 1792. 
they are in law as ſeveral indic ments; and fo in treſpaſs. If 
the indictment be conſidered as ſeveral againſt each defendant, r 2 
which we think it muſt be, this objeQtion, though it is material VAN RT. 
and has already been allowed in the caſe of the acceflory, can- 
not avail the principals. And fo it is laid down by Serjt. Hau- 
Lins in b. 2. c. 27. . 139 3 who fays, © that it feems to be agreed 
« that wherever ſome of the defendants are expreſsly charged as 
« principals, and others as acceſſories, before the award of the 
« exigent, the outlawry of thoſe charged as acceſſories cannot be but 
« reverſible.” TI lay out of the caſe all the authorities quoted re- 
latire to civil actions, becauſe they proceed on a very different 
ground, There the judgment given for damages is entire; and 
if it cannot be ſupported againſt all, it muſt be reverſed in tote ; 
becauſe the Court cannot ſever the damages, and ſay that each 
defendant ſhall be ſeverally liable for his proportion of them. 
But even in thoſe caſes, if different parts of a judgment can be 
ſevered, the Court will reverſe it in part, and affirm it for the 
reſidue 3 as appears by the cafe quoted from 2 Rol. Rep. 136. 
and many more modern determinations (a). 

The third objection 1 is, that the 2d writ of captas is bad, becauſe 
it does not contain a command to the ſheriiF to ſeize the goods of 
the priſoners, which.it was argued was required by the ſtatute, for 
the purpoſe of giving the party notice. This objection is found- 
ed on the ſtat. 25 Ed. 3. f. 5.c. 14. which enacts, © that after 
« 2ny man is indicted of telony before the juſtices in their ſeſſions 
« to hear and determine, it ſhall be commanded to the ſheriff to 
attach his body by writ, or by precept, which is called a captas ; 
and if the ſheriff return that the body is not found, another 
te capias ſhall be incontinently made returnable at three weeks 
after; and in the ſame writ it ſhall be compriſed that the ſheriff . 
* ſhall cauſe to be ſeized his chattels, and ſafely to keep them till 
« the day of the writ returned. And if the'ſheriff return that the. 
« body is not found, and the indictee cometh not, the exigent - 
© ſhall be awarded, and the chattels ſhall be forfeit, as the law of 
© the crown ordaiueth: but if he come and yield himſelf, or be 
© taken by the ſheriff before the return of the ſecond capias, then 
© the goods and chattels ſhall be ſaved.” If this ſtatute were ever 
intended to apply to a court of aſſizes, and oyer and terminer, - 
to be ſure the language of it is very incorrect: for when an 
att mentions juſtices in their ſeſſions, the natural and moſt 
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1792. obvious meaning of thoſe words is the juſtices of the peace in 


— — their general or quarter ſeſſions. 
The King 


ag ainſt 


But the proviſion made by it 
is totally incompatible with a court of aſſizes, and oyer and ter- 


Yaxpztt. miner; for there never was a period in the annals of this coun. 


try when that court ſat from three weeks to three weeks, Lord 
Ch. J. Hale, in 2 Pl. Cr. 195. conſiders the ſtatute as inapplicable 
to this court or to any court where the juſtices fit by commiſſion; 
for (ſays he) the ſecond capzas is to be returnable at three weeks 
after, which may be out of term, or after the ſeſſions of the 
Juſtices are ended. We concur in this opinion; and we think 
it is ſtrongly fortified by the ſtat. of 8 H. 6. c. 10, and the con- 
ſtruction which Lord Ch. J. Hale has put upon it. That act 
conſiſts of two parts; 1it, That a ſecond capias ſhall iſſue where 
the party is in a foreign country; 2dly, If the party be conver- 
fant in the county where he was indicted at the time of the fe. 
lony, the proceſs ſhall be as hath been uſed before this time; which 
words Lord Ch. J. Hale renders thus, the proceſs ſhall be as it 
was at common law. In the ſame page Lord Ch. J. Hale ſtates it, 
as clear and unqueſtionable, that at that day the proceſs in caſe 
of an indictment of any felony was only one capias, and then an 
exigent. If ſo, undoubtedly the ſtat. of 25 Ed. 3. which requires 
two capiar's could not extend to all courts of oyer and terminer; 
and if it do not, it muſt neceſſarily be confined to the ſeſſions of 
the juſtices of the peace. Hawkins makes a diſtinction as to the 
proceſs upon indictments and appeals for offences which are or ate 
not capital: but I ſhall not purſue that inquiry farther, becauſe 
we do not feel ourſelves called upon to ſay in this caſe whether 
two capias's were neceſſary, or whether one only was ſufficient. 
Lord Ch. J. Hale makes a guere as to the uſage on the ſtat, of 
25 Ed. 3. If that uſage has been conſiſtent with what we con- 
ſider as the true and plain conſtruction of the words of the ſta- 
tute, it will greatly fortiſy that opinion: if on the contrary the 
uſage has been the other way, it will be incumbent on the Court, 
notwithſtanding what is ſaid by Hale, to ſee if the ſtatute can be 
made conſiſtent with it. All the precedents, which we have 
been able to find on this ſubject, are one way. In the King v. 
Morley, Trem. Ent. 280; in the King v. Cranſtoun, and in the 
King v. Barrington, there was a ſecond captas ; and in neither of 
them is there any command to ſeize the goods, The King v. 
Morley was a caſe of ſome authority beyond the mere precedent ; 
for it appears in 3 Keb, 125. that a writ of error was brought; 
and though objections were taken to the indictment, yet none 


were made againſt the proceſs. The words of the ſtatute — 
8 ves 
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ſelves, the precedents, and the Sutheritics upon it, all concur 1792, 
that there is no weight in this objection, | 
The 4th objection is, that it is not alleged that the writ of pro- "_—_ '; 
clamation was delivered to the ſheriff three months before the Tau- | 
return of it, This objection was over-ruled by the Court upon 
the argument z and it is not warranted in point of fact ; for it | 
appears upon the record that the writ was delivered to the ſheriff 7 
on the 28th of December, and was not returnable until the 25th | 
March, which allowed an interval of more than three lunar " 
months, and is all that is required. It can only appear by the f 9 q 
return of the ſheriff when the writ was delivered to him. oy 
The 5th objection is, that the writs of proclamation were 
xcither iſſued or executed according to the ſtatute, The writ of 
proclamation requires one proclamation to be made in open 
« court in the ſaid ſheriff's county; another at the general quar- 
« ter ſeſſions of the peace to be holden for the ſaid ſheriff's 
« county, and another at or near the moſt uſual door of the pariſh 
« church of Brompton Ralph aforeſaid, where they are inhabit- 
« ing.” The return of the ſheriff to that writ is as follows: 
that (at my county court of Somer/et holden at Tvelchefter in and 
« for the county of Somerſet within written, on Wedneſday 25th 
January, 3oth Geo. 3. I cauſed the firſt proclamation to be 
made in open court in the ſaid county,” Sc. And afterwards 
to the ſecond writ of proclamarion the ſheriff returned, that * at 
« the general quarter ſeſſions of the peace of our lord the king 
« holden for the county of Somerſet, at the city of Nells in the 
« ſaid county, on Wedneſday the 14th April, 3oth Geo. 3. I 
* cauſed the ſecond proclamation to be made in open court, Q. 
« and that afterwards at the moſt uſual door of the church of 
* the pariſh of Brompton Ralph within mentioned, upon Sunday 
* the 18th April, 3oth Geo. 3. immediately aſter divine ſervice 
nd ſermon, (one month at leaſt before the within-named | 
* priſoners (mentioning them by name) were a fifth time called 7 
« by virtue of a ſecond writ of exigent of our ſaid lord the king,) 1 1 
* I cauſed the third proclamation to be made,” Sc. The ex- 
| preſſions in the writ, which have been objected to, are, rſt, That 
i requires one proclamation to be made in open court (a) in Ile | 
| eri 
0 In ſupport of this o! j:Qion it was ſaid, that the en court in tlie ſhetift 's 
county” did not neceſſarily mean the county=court, but might be underſtood to nicar; 
"ny public court of juſtice held within the county. That it was not even deſctib; 4 a* | 


* (the ſheriff's) open court ; but that, if it had heen, that might have reſcrred to his 


ty , : ; . 
*, well as his county-court ®. And that if the writ of proclamation itſelf were 
—— 
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_ s * as. _ * 
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* Vid: 6 Hm. 7. 15. F. fi. 7.; C 11 Her. 7. 10. 5 32. 
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1792. ſheriff”s county ; and the ſtatute 31 Elia. c. 3. requires it to he i 
—— made in the oe county-court. adly, That it requires another - 
1 proclamation to be made at the general quarter ſeſſions of the peace f 
YaxverL. 10 be holden for the ſaid ſheriff's county; and the words of the ta. il 

tute are, that one other of the ſaid proclamations fhall be made at the « 
general quarter ſeſſions of the peace in thoſe parts where the party de. 
fendant at the time of the exigent awarded ſhall be davelling. dy, 
That it does not appear that the priſoners were dwelling in the 
town or place, at the church-door of which the third proclama- 
tion was made. Theſe objections are very nice and critical; and 
the anſwers to them lie within a very narrow compaſs, ft, 
The open court in the ſheriff's county is the oper county-court ; 
the ſheriff has no court but the county-court : and the caſe cited 
from 1 Vent. 108. makes againſt the objection rather than for it; 
for the return of the proclamation was „ad comitat. meum tent, 
ce apud (ſuch a place) in com. predif.;” and no objection was 
made to the words © ad comitat. meum :” but the outlawry was 
reverſed for want of the words © pro comitatu, which objection 
does not hold in the preſent caſe. It was admitted at the bar on 
the ſecond argument that this writ was agreeable to the prece- 
dents ; and I will mention ſome which tend to ſhew, that if the 
writ had been more general than it is, yet it would have been 
good. In the King v. Morley the writ of exigent was to demand 
him from county to county ; and the return was „ at our county of 
« the ſame city.” In Lilly's Ent. 460. the writ of proclamation 
is to be proclaimed on three ſeveral days according to the ſtatute, 
whereof let one proclamation be at or near the moſt uſual door 
of the church of the pariſh of A. where the ſaid defendant is 
dwelling, &c. without mentioning any place where the other two 
ſhould be. In Thef. Brev. 173. the exigent is to demand him 
from county to county and there are two precedents of writs of 
proclamation the ſame as that in Lilly's Entries, So in Clift's 
Entries, 384. Dalt. Sher. and Raft. Eutr. all the precedents are 
« ad com.” In Dali. Sher. 229. there are three precedents of 


2 — 


bad, the defect could not be ſupplied by a good return to it. The proſecuter's counſe! 
anſwered this, by obſerving, that ſome of the old entries were more general than this 
writ, requiring the ſheritf io proclaim the party three feveral times acrording /o the form 
of the ſtatute; that others were ad comitatum ; and that in Cranftoun's caſe the writ was 
like the preſent, © in open court in the ſheriff's county.” To this it was replied, 
that „ comitatus ®”* ſignified either „ county 4” or © county-court,” according 
to the manner in which it was applied; and that Cranffoun's caſe could not be relied 
on as any authority, it never having been argued. 

* Vid. flat. 13 Ed. 1. ft. 1. c. 2. .. 1. © ad comitatum wel ad aliam curiam. V 

+ Vid. 21 Hen. 7. f. 34. Pl. 36. where the word (counties is uſed to expreſs 
« ccunty-courts." the 


M TR TrmRTy-SEcOND YEAR or GEORGE III. 


541 


the returns of the election of members of parliament; and in 1792. 

þ. 230. one of the election of a coroner; all of which are i- 
no comitatu meo. And in Cranſtoun's caſe the writ was exactly 9 __ 

in the ſame words as the preſent. As to the ſecond objection; La. 


the words “ zhoſe parts where the party defendant ſhall be 
« dwelling” can mean nothing but county, riding, or diviſion; 
aud no other conſtruction was attempted to be put upon them 
at the bar, The third objection is not applicable to the writ; 
becauſe that expreſsly ſtates that the priſoners are inhabiting in 
the pariſh of Brompton Ralph: but the return only ſtates that 
the ſheriff proclaimed them at the church-door of the pariſh of 
Brompton Ralph, without adding the words where they are in- 
labiting, But we are of opinion that this return is ſuſhcient z 
for the ſheriff has done every thing which he was required by 
the writ to do, and has made a full return of that, If it appear 
on the record that the priſoners were inhabiting in the pariſh, 
that is ſufficient ; and here it is expreſsly ſo alleged in the writ. 
t was obſerved on the firſt argument, that the inditment does 
not deſcribe the priſoners as being then of that pariſh, but 
only as /ate of that pariſh, After the expreſs averment in the 
writ which I have mentioned, the caſe is not open to that ob- 
jetion ; but if the caſe were otherwiſe, there is no foundation 
for it. The conſtant form of indictments is to deſcribe the 
priſoner /ate of ſuch a place; and both Hawkins and Hale ſay 
the writ of proclamation ſhall go according to the place of which 
he is ſo deſcribed, 

The fixth objection is, that the ſheriff has not added to his 
return to each proclamation that the priſoners did not appear. 
It is not neceſſary that he ſhould do ſo, The paſſage cited. 
ſrom 2 Hales P. C. 204. ſpeaks of the exigent only; and in 
(he return to that writ it is neceſſary to ſtate that they did not 
appear. The exigent is the writ which commands the ſheriff 
to take the priſoners; and the proclamation is merely a public 
notice of what is doing in another place. The precedents are 
5ganſt this objeCtion alſo; and there is no authority in ſupport 
dit. In truth theſe laſt four objections were rather hinted at 
than relied upon in the ſecond argument; and that is as much 
3 they deſerved. 

The laſt objection is, that the names of the coroners by whom 
the outlawry was pronounced are not ſubſcribed to this record; 
nd 2 Hale's P. C. 204. and 2 Rol. Abr. 802. were quoted upon 
lis poiut, where it is ſaid to have been determined that the 

names 
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names of the coroners muſt be ſubſcribed to the judgment gf 
outlawry; or, in the words of Rolle, be put upon the record; or 
elſe it is error. By law it is neceſſary that it ſhould appear by 
whom the outlawry was pronounced, and that they had auths. 
rity to pronounce that judgment, with the exception perhaps 
of an outlawry in the city of London; in which caſe it wa 
determined in The King v. Garrard, Cro. Fac. 531. that an out- 
lawry returned in the general words, “ ideo utlagatus eff,” wi 
good; the Court taking notice that there was not any coroner, 
but the mayor for the time being was perpetual coroner ; and 
that the courſe was not to return there © per judicium corona 
« torum,” but generally - ideo utlagatus eft.” From that caſe it 
is manifeſt that the law requires no more than what I have al. 
ready ſtated, namely, that the names of the perſons by whom the 
outlawry was pronounced, and that they had authority ſo to do, 
or in other words that they were coroners, ſhould appear upon 
the record, But the point does not reſt merely on inference from 
that caſe z for there are two other caſes in the ſame book which 
ſhew clearly what is required. The firſt is Sir Edmund Button v. 
Audley, Cro. Jac. 521. where the outlawry was reverſed be- 
cauſe it was not ſaid to be per judicium coronaterum ; the other is 
Patrick's caſe, Cro. Jac. 5 28. where it was ſtated that the de- 
fendant was outlawed per judicium coronatorum, but the record 
did not ſhew the name of any of the coroners; and for that 
cauſe it was reverſed, It never was contended that the coroners 
muſt /n the judgment with their own hands. In ancient 
times it was hardly poſſible; and there is no cafe in the las 
in which it is eſſential that the judge of a court ſhould ſign the 
judgment with his own hand. Beſides, if that had been ne- 
ceſſary, it could not have been done on this record, which is not 
the record of the coroners, but of the Court of oyer and terminet, 
made up from the returns of the ſheriff, ſtating what had in fact 
been done under the mandates of the Court. The record in 
the preſent caſe ſtates, that « by the judgment of Daniel Fillet 
« Scadding gentleman, and Peter Layng gentleman, coroners of 
« our faid lord the king of the ſaid county of Somerſet, and ac- 
« cording to the laws and cuſtoms of England, the priſoners are 
« and cach of them ſeverally is outlawed.” Therefore it doe! 
appear on the record by whom the outlawry was pronounced, 
and that they were the coroners, and conſequently had authority 
to pronounce that judgment, For theſe reaſons we are all of 
opinion that judgment mult paſs on the priſoner at the bar, 
6 8 ; 


. % WW  T , cm ww” 


__ 
- 


IN THE 'TrrrTY-SECOND YEAR OF GEORGE III. 


In the courſe of this inquiry another queſtion aroſe, whether 
the priſoners were entitled to their elergy; and that depends on 
the true conſtruction of the ſtatute 14 Geo. 2. c. 6. /. 1, which 
takes away clergy from thoſe who are conviFed of ſheep-ſtealing. 
As that is a general queſtion, we took the opinion of all the 
judges of England, who took time to conſider it thoroughly; and 
I am authoriſed to deliver it as their unanimous opinion that 


4 qutlawry” is a © conviction (a)” within the meaning of that 


act of parliament. 
AsHHURST, J. then pronounced ſentence of death on the 
priſoner James Yandell ; John Yandell having died fince this caſe 


was argued the ſecond time. 


(a) Vide Stat. 26 Hen. 8. c. 13+ f. 5.3 1 Ed. 6. c. 12. f. 10.; 2 3 Ed. 6. c. 33.3 
5 6 Ed. 6. c. 11. / 9.3 39 El. c. 15. / 2. ; 1 Fac. 1. c. 8.; 3 & 4 NV. & A. c. 9. 
J 2.; Co. Lit. 390. b.; 391. .; Ferolter's Caſe, 11 Rep. 29.3 Dr. Feſler's Caſe, 
11 Rep. 56, b.; 1 Rel. Rep. $9. ; 2 Hlatob. c. 33. / 62. 3 2 Hale P. C. 205. 345. 330. 
357, 353- 3 Crompt. Off. Ju. 9.3 and Fefer, 358. 


The KinG againſt Pace. 


THE defendant having been rated towards the relief of the- 


poor of the pariſh of Newbury for the tolls of the navigation 
of the river Kennet, at 33/. 6s. 8d. after the rate of 20d. in the 
pound on the ſuia of 400/. appealed to the Berkſhire quarter 
ſeſhons, where the rate was confirmed, ſubject to the opinion 
of this Court on the following caſe: By an act (a) 1 Geo. 1. 
c. 24. for making the river Kennet navigable from Reading to 
Newbury, in the county of Berks, it is enacted, that in conſider- 
ation of the great charges and expences the undertakers would 
be at, not only in making the river navigable, but alſo in repair- 
ing, Ec. the works, wears, locks, c. it ſhould be lawful for 
the undertakers, &c. from time to time, and at all times there- 
after, to aſk, demand, c. for all and every ſuch goods, &7'c. 


that ſhould be carried or conveyed up or down the river Kennet, 


between Reading and Newbury, the rates and duties thereafter 
mentioned, and at ſuch place or places adjoining to the river 
as the undertakers, Oc. ſhould think fit; (vz.) for every ton 
weight of goods, Cc. that ſhould be carried or conveyed in any 
boat, barge, or veſſel, up the river Kennet from Reading to News- 
bury, or down the river from Newbury to Reading, any ſum not 
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are collected in a pariſh A A. and B.; be cauſe the tolls become due where the voyage is 


completed, 


( Private act. exceeding 
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1792. exceeding four ſhillings, and ſo proportionably for every preater 
odor leſs weight, or for a leſs diſtance of place, to or from which 


any goods, &c. ſhould be carried, &c,; and in caſe of refufa), 
neglect, or denial of payment on demand of the ſeveral rates, tr, 
the undertakers, c. or ſuch other perſons as they ſhould appoint 
reſpectively, ſhould and might ſue for the ſame by action of 
debt or upon the caſe in any court of recow, or detain or make 
ſtay of any goods or any, veſſel carrying ſuch goods, for which 
the rates and prices ought to be paid, until they were ſatisſied, 
&c. By another act 7 Ges. t. after reciting that doubts had 
ariſen ſince the paſſing of the former act, whether the under. 
takers were by the ſaid act empowered to carry the navigation 
further than to the end of the borough of Neweury, they were 
empowered to make the river navigable from the wharf or com- 
mon landing-place in, at, or near Reading, to a place called the 
Hoſpital in the borough of Newbury, under ſuch authorities, 
Sc. as were contained in the former act. By another act 
3 Geo. 2. the undertakers and proprietors were enabled to ſeize, 
diſtrain, or detain any boats in cafe of non-payment of the tolls, 
and to cauſe the ſame, &c, ſo diſtrained, to be appraiſed and 
| ſold, The length of the navigation from Reading to Newbury is 
18 miles and 2 furlongs, 142 yards of which are in the pariſh 
of Newbury, being the termination of the navigation. The 
navigation paſſes in its courſe through part of the reſpeQive 
pariſhes of Newbury, Thatcham, Midgham, Brimpton, Woolhamp- 
ton, Padworth, Aldermaſton, Burghfield, Tilehurft, St. Giles, and 
St. Mary's in Reading. The net amount of the tolls, ariſing from 
the tonnage upon the whole navigation, is of the annual value of 
1000/7. ; which ariſes as follows; (viz.) 400 J. on the upward 
bound goods carried up from Reading to Newbury, and landed 
or unladen in the pariſh of Newbury; 400/. on goods laden at 
and carried down from Newbury to Reading ; and 200/. on goods 
that paſs only part of this navigation, and which never come 
within the pariſh of Nezwbyry, All the tolls in reſpect of this na- 
vigation are collected at Aldermaſtan lock in the pariſh of Padworth, 
about the midway between Newbury and Reading, by the agent 
of F. Page the appellant, and have been there collected ever 
ſince the 5th of February laſt, By the rate in queſtion the ap- 
pellant is rated to the whole amount of the tolls ariſing from the 
tonnage of goods carried on the navigation from Reading to 
Nætobury, and landed at the baſon in the pariſh of Newbury. | 
| Bearcriſty 


ww Tar THRTY-SECOND YEAR of GEORGE III. 


545 


Bearcreft, in ſupport of the order of ſeſſions, relied on the 1792. 


caſes of Rex v. Cardington (a), Rex v. The Mayer, &c. of Lon- 
an (5), and Rex v. The Undertakers of the Aire and Calder Navi- 
gation (e), as eſtabliſhing this point, that tolls are rateable to the 
poor in the pariſh where they become due, and not where they 
are collected. And he then obſerved, that it appeared by this 
caſe and the acts of parliament that tolls to the annual amount 
of 400/. became due to the appellant in Newbury, where they 
were rated. 

Bower, King, and Blackſtone, on the ſame fide, were ſtopped 
by the Court. 

Erſkine, Millet, and Lane, contra, contended, that this queſtion 
had never yet received a folemn judicial determination, whatever 
dicta might have been thrown out by judges in other caſes. In 
The Aire and Calder caſe the rate was made in the place where the 
tolls were collected, aud where, as Buller, J. ſaid, they became 
due; denying the argument that they were due by the mile, 
but relying on it's being one entire contract. Now certainly 
the contract entered into with the proprietor under this act of 
parliament is very different from the contract of a common car- 
ner. Such a perſon makes one entire contract, and cannot de- 
mand any thing unleſs the goods be delivered ſafe at the place 
of deſtination, Whereas the proprietor of this navigation is en- 
tied under the act to ſo much per mile, which therefore be- 
comes due at the end of each mile: and further he is entitled by 
the act to collect his tolls wherever he pleaſes, and conſequently 
can enforce payment At the place ſo. appointed by him. 
The Hamptonwwick caſe differs materially from the preſent, 
The queſtion there did not ariſe upon the rating of tolle, 
but of a bargezway, which was locally ſituated within the 
vill, and could not thereſore be diſtinguiſhed from any other 
ipecies of corporcal tenements. In that caſe it was properly 
obſerved by the Court that it was immaterial whether the tolls 
were collected there or not; it was ſuſficient that they aroſe out 
0: property locally ſituated in the vill. The caſe of Rex v. Car- 
Aagtan is rather in favor of the defendant than againſt him; for 
a the proprietor is at liberty to fix any place where he pleaſes to 
take the toll, and where conſequently it becomes due, the lock in 
tlis caſe where the toll is taken is equivalent to the ſluĩce in that 
cale, where they were payable; and then the pariſh of Newbury 
lave no right to aſſeſs any part of the tolls in Newbury, There are 


(a) Carp, 58 7. (c) Arte, 2 vc. 660. 


(3) Ante, 21. 
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only three ways, by which this property can be rated; either, fit, 
where the tolls are collected; or 2dly, where the goods are landed; 


or 3dly, according to the length of the navigation in the te. 


ſpective pariſhes through which it runs. As to the firſt of 
theſe methods; it ſeems as if the act, by giring the power to the 
proprietor of collecting the tolls where he pleaſes, has thereby 
declared that they ſhall become due in ſuch place: and accord. 
ing to that rule the cafe of Rivers v. Page was lately determined 
in the Common Pleas, where a diſtreſs at ſuch place of collection 
for the whole amount of the tolls was held good, though the 
goods were to be ſent further on. If this mode be adopted, ac- 
cording to Rex v. Cardingten this rate cannot be ſupported, 
There ſeems to be no objection to the 3d mode of rating by 
the proportionable length of the navigation; for each pariſh 
through which the navigation paſles is thereby deprived of the 
uſe of ſo much of its ſoil which would otherwiſe be rateable, 
It alſo prevents mills and other loca! improvements of the pro- 
perty. And as the bargemen on the navigation ſlcep in their 
barges at night, the intermediate pariſhes will be moſtly bur- 
thened with the ſettlement of theſe perſons ; and thercfore they 
ought to have a proportionable advantage. This thews that in 
juſtice the ſecond mode ought to be rejected: and it would be 
liable to this further inconvenience, that if this rule be obſerved 
in Newbury, it mult equally be ſo in all the intermediate pariſhes, 
where goods may occaſionally be landed; and then perſons mult 
be appointed in each of thoſe parifhes to keep ſeparate accounts 
of the number of bales of goods landed in each. 

Lord Kenyon, Ch. ].—This cafe does not admit of much 
doubt, whether it be conſidered on grounds of policy, on the 
words of this act of parliament, or on authorities. By the 
terms of this act of parliament a toll of 45. per ton is impoſed on 
all goods carried up the river Kennet from Reading to Newbury? 
that toll of 45. is one integral toll for that integral voyage. The 
caſe ſtates that many barges are navigated on this river; ſome 
of which perſorm the whole voyage up to Newbury, ſome 
the whole voyage down to Reading, and fome intermediate 
voyages. And, in aſcertaining this rate, the Seſſions expreſs} 
ate that the rate is impoſed on the appellant in reſpect only of 
the tolls which are received for goods carried up the whole na- 
vigation from Rending to Newbury, The caſes, which have been 
cited, do not bear vpon the preſent. In the Hamptonwick caſt, 


the rate was on a piece of ground adjoining the river, which 
* 
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was uſed as a towing-path, There the Court had no difhculty 1992. 
in ſaying that the occupier ought to be rated for it, becauſe he aer 
was in the poſſeſſion of land yielding an annual profit. In R. v. f 
Cardington it was ſtated that the tolls became due for paſſing Pact» 
through every Nuice ; that therefore was a local toll payable at 
the place where the fluice was erected. In The Aire and Calder 
. caſe, no integral toll was impoſed for the whole navigation, 
but a proportionable toll according to the diſtance which each 
veſſel ſhould go, at ſo much per mile: there, it was ſufficient 
to ſay that fomething was due at the extreme pariſhes, for which 
the undertakers were there rateable, without entering into 
the quantum of the rate. It was not neceſlary there to deter- 
mine whether any thing were due in the intermediate pariſhes 
becauſe the tolls became due at ſo much per mile; it will be 
ſufficient to decide that queſtion whenever it ariſes. But argu- 
meats of policy and juſtice have been now urged; and it has been 
{aid that the tolls ſhould be conſidered to be due in each pariſh 
in reſpect of the quantity of land occupied by the navigation: 
but hard would be the lot of the officers who are to make the 
rates in theſe ſeveral parithes; they would have to meaſure not 
only the length but the breadth of the navigation in each re- 
ſpeCtive pariſh, and to aſcertain with preciſion the exact quantity 
of land covered with water; "thoſe difficulties would be in- 
ſuperable; and it would be in vain to think of rating at all, if 
ſuch were the rule. In the caſe of Putney-bridge (a) the toll was 
not apportioned in reſpect of the quantity of land over which 
the turnpike road led; but the toll was collected on the ſpot 
where it was held rateable. The ground, on which my opinion 
proceeds, is, that where a perſon has a valuable intereſt in any 
pariſh or townſhip, he ought to contribute towards the relief 
of the poor in that pariſh in proportion to ſuch valuable intereſt, 
Here the appellant was rated in reſpect of thoſe tolls only which 
became due at Newbury, the plice where the navigation finiſhes, 
and where the goods were delivered. But it is ſaid that they 
were not in fact collected in Newbury, and that they became 
due where they were collected, the proprietor having power 
by the act of parliament of appointing the place of collection 
where he pleaſes : but certainly there is no juſtice in that; for 
the proprietor might appoint a place of collection not in any 
pariſh through which the navigation paſſes. What was ſaid by 
my brother Bul{gr in the Hamptonwick caſe, that the tolls which 


(a) Deugl. 305. m 
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became due in Hamptonwick could not have been rated in Lond; 


if the corporation had choſen to receive them at Guildhall, is an 


anſwer to this part of the argument. And indeed it might az 
well be contended that an eſtate is rateable where the ſteward 
thought proper to receive the rents. I am therefore clearly of 
opinion that the juſtices in their ſeſſions have done right in 
confirming this rate, by which the appellant is aſſeſſed only for 
thoſe tolls which became due at Newbury in reſpect of the in. 
tegral voyage from Reading to that place: but I deſire that this 
opinion may not be applied to other caſes, where the under. 
takers of a navigation are entitled to ſo much per mile for inter. 
mediate voyages. 

ASHHURST, J.—It being ſtated in the caſe that the annual value 
of the tolls for the whole navigation is 1600/7., 4oo/l. of which 
ariſe for the entire voyage ending at Newbury, I have no diff. 
culty in ſaying that the latter tolls become due at Newbury the 
inſtant the goods are landed there, Though the proprietor of 
this navigation may, for his own convenience, appoint any 
place on the fide of the river to collect the tolls, and though in 
fact they are collected out of the pariſh of Newbury, yet they 
become due at the place where the goods are landed. The 


- Caſe of Rivers v. Page, which was cited, I think muſt have pro- 


ceeded on ſome other ground than that ſtated. I do not ſee 
how the owner of the navigation could diltrain for the toll ti!) 
it became due; and the toll did not become due till the voyage 
was completed. But here I think that the appellant ſhould be 
rated for 400 J. in Newbury, becauſe tolls to that amount annually 
become due in that pariſh. 

BuLLER, J.—- Two objections have been made againſt this 
rate; if either of them be well ſounded, the appellant muſt ſuc- 
cced. Firſt, that the tolls ought to be rated according to the 
proportion of the navigation in each parith ; or, ſecondly, that 
they ſhould be rated at Adem len where they are received, for 
which reaſon it has been argued that they become due there, 
But under the expreſs words of this act of parliament the pro- 
prietor may appoint what place he chooſes from time to time; 
and therefore it would be very inconvenient to fix that as the 
place in which they ſhould be rated. The true queltion here is, 
as it was in the Aire and Calder navigation, where did the tolls 
become due? At common law there could be no doubt about 
this queſtion ; for if goods be not carried to the place of deſtina- 
tion, the captain of the veſſel is not entitled to any freight; =” 
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this reaſon, that he has not performed his contract; he muſt go 1792. 
to the port of delivery before he is entitled to any thing. If that —— 
be ſo at common law, it becomes neceſſary to inquire whether . 
this act of parliament has made any difference in this caſe» Pact» 
Ihe ſtatute gives the proprietor of the navigation a toll of 4s. 
fer ton for goods carried from Reading to Newbury ; and gives 
© him the power of eollecting thoſe tolls where he pleaſes. But that 
does not alter the contract between the owner of the goods and 
the proprietor of the navigation. And though, according to the 
caſe of Rivers v. Page, the tolls may be demanded before the 
voyage is performed, yet if the voyage be not afterwards com- 
pleted, the owner of the goods may recover back the tolls in an 
action for money had and received. The clauſe in this act en- 
abling the proprietor to collect the tolls in any place he chooſes 
was introduced for his benefit ; but ſtill the tolls muſt be de- 
manded according to the rules of law reſpeCting the carriage of 
goods from one place to another. This caſe falls directly within 
the principle of that of the Aire and Calder ; where it was held 
that the tolls ought to be rated in the pariſh where they become 
due; and that is the place of delivery. In the report of that 
caſe it is ſtated that the undertakers were entitled to tolls 
« according to the diſtance which ſuch goods ſhould be carried” 
that is, the whole voyage: according to my recollection the 
act of parliament in that caſe did not ſay that the undertakers 
ſhould be entitled to ſo much for each mile; and though an act 
does mention the rate per mile, it is only uſed as the means of 
aſcertaining what is due for the whole voyage; for the toll can- 
not be due till the voyage be completed. 

Gzose, J.—The ſhort queſtion is whether this property be 
liable to be rated in Newlury; which depends on this, at what 
place are theſe tolls to be conſidered as property; moſt clear- 
ly at the place where they become due, and I think th 
become due where the voyage is finiſhed, for till then the car- 
ner could not recover any thing at common law. But it has 
been ſaid that a cafe was decided in the Common Pleas, in 
which it was held that a diſtreſs might be taken for tolls before 
the voyage is perfected: if ſuch were that caſe, it muſt have 
been decided on the ſpecial proviſion in this act, which en- 
ables the proprietor of this navigation to collect the tolls where 
lie pleaſes. But that clauſe did not mean to ſay that the 
tolls did not become due in law at the place where the voyage 
was completed, and where the goods were landed and delivered, 
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1792. The obſervation of my brother Buller is deciſive on this head, 
——=- that even after a diſtreſs the owner of the goods might recover 


* 3 back the tolls, if the voyage were not afterwards performed, and 


Pact. the goods delivered according to the contract. Then it was 
argued that the appellant ſhould be rated for theſe tolls at Alder. 
maſton, where they are collected: but if we ſhould ſo determine 
this caſe, we ſhould open a door to fraud ; for then the proprietor 
would fix the place of collection in ſome pariſh where the poor. 
rates are the lighteſt, which could not be within the meaning of 


the act. 
Order of Seſſions affirmed, 


——O— —C©—— —ñ — 


Seturdey, The KING againſt R. Morris, 

Tes. 3d. 
et * juſtices in June 1791 appointed the defendant, * being 
juſtices C a ſubſtantial houſeholder of the pariſh of Llangendeirn in 


hich ape X 
pointed £ te the county of Caermarthen, to be overſeer of the poor of the 


” — a « hamlet of Velindre in the ſaid pariſh :? He appealed to the next 
« tizthouſ-- Quarter Seſſions of Caermartbenſbire, where the appointment was 
. — — confirmed with coſts, ſtating it to be“ on the hearing of the 
go 1 « appeal touching the appointment of R. Morris, as one of the 
«ofthe ( overſeers of the poor of the hamlet of Yelindre,” &c. To the 
« ke hien. order of Seſſions, returned by the certiorari, was annexed & a rate 
«let of C. © on the inhabitants and all other ſubſtantial houſeholders in the 
- - — _ « pariſh of Llangendeirn, towards the relief of the poor, May 16th 
_ 4 « 179 1;“ and, in that part of the rate, which reſpected Yelindre 
z.crally at hamlet, the appellant was rated. 


1 Murrgalt made three objections to the order of appoint- 
and Loth | ment. 1ſt, That it was an appointment of ene overſeer only, and 
— wag could not therefore be ſupported, either under the 43 £1iz. c. 2. 
lee. i. which requires 4, 3, or 2, in a pariſh, or under the 13 & 14 C. 2. 
c. 12. / 21. which directs that there ſhall be two or more over- 

ſeers ed in the townſhips or villages in thoſe pariſhes which 

cannot reap the benefit of the 43 of Elizabeth, In R. v. Harman (a) 

there was an appointment of ve oyerſeers for the pariſh, which 

the Court thought could not be ſupported z and they ſaid that the 

juſtices i in appointing overſeers ſhould be confined to the number 
mentioned in the ſtatute, 4, 3, or 2. In R. v. Beſland (d) in- 

deed an appointment of one overſeer only was confirmed here. 


But in R. v. Loxdale (c) Lord Mansfield, ſpeaking of R. v. Be- 
(a) Butt, 6. Pl. 11. (5, x Mi 128. & Btr. J. pl. 10. (c) 1 Burr. 446+ 


lands 
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lard, ſaid, “ no opinion was given judicially upon the point of 
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« law;“ that (a) more than four or leſs than two could not be 
appointed z and “ that juſtices have no other power to appoint The King 


« overſeers but under the ſpecial authority given to them by act 
« of parliament ; therefore this ſpecial authority muſt be ſtrictly 
« purſued, and cannot be exceeded by them.” And in the ſame 
_ caſe Foſter, J. () and Wilmot, J. (c), commenting on the 39 Eliz. 

c. 3. which ſpeaks of four overſeers, ſaid, that under that 
ſtatute the juſtices could not have appointed a ſmaller number 
than four. 2dly, This is not an appointment for a pariſh 
under the 43 Elix. c. 2., nor for a vill under 13 & 14 Car. 2., 
but for a hamlet only, which is merely a ſubdiviſion of a pariſh, 
And it is not left to conjecture that this is not a vill or townſhip 
maintaining its own poor ſeparately from the pariſh at large, the 
rate, which is returned by the certiorari, purporting to be made 
for the whole pariſh, including Velindre hamlet. In R. v. Se- 


vern (d), an appointment of overſeers for * the precin& of che 


« tower” was held bad. It was there argued that, though the pre- 
cinct were not a pariſh, the Court might intend it to be a town- 
ſuip or vill within the meaning of the 13 & 14 Car. 2. : but the 
Court faid, “ As it is not expreſsly called a tozunſbip or vill in the 
« appeintment, the Court ought (e) to intend that it is a townſhip 
« ox vill, in order to make an appointment good which is not war- 
« ranted by that ſtatute.” And they allo ſaid that both theſe 
ſtatutes had been, and ought to be, conſtrued ſtrictly. But, 3dly, 
If the Court intend this hamlet to be a vill, the defendant 
ſhould be a ſubſtantial houſeholder in the place for which he 
is appointed, whereas it only appears by the appointment that 
he is a houſeholder in the pariſk of Llangendeirn. In R. v. Sher 
ringbrock () an appointment was quaſhed, becauſe it did not ap- 
pear by the order that the perſon appointed was a ſubſtantial 
houſcholder. In KR. v. Curle (g) it was held that ©& the wordg 
« ſubſtantial houſeholder, which are the words of the ſtat. 43 Elix. 
« mult be uſed in an appointment of overſeers of the poor.” And 
in R. v. Weobly (h) an appointment was quaſhed, becauſe it only 
deſcribed the perſons appointed as ſubſtantial houſeholders, 
without adding “ there”? or “ in the pariſh.” Beſides this, one 
part of the order of Seſſions cannot be ſupported, for it gives 
colts to be paid by the appellant, which is not warranted by the 
43 Eb. to. 


(a) 1 Burr, 447. (5) Pave 450, (e) Page 457. 
(4) Jay 278. () The word © not"? muſt have been omitted in the report, 
\) 2 Lord Rays 1374. (gs) Cited in Soy. 279. (b) 2 Kr. 1261. 
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1792. Lord Kexrvox, C. J. (ſtopping Bearcroft and Dauncey, contr;), 
— This Court has invariably made a diſtinCtion between orders of 
— Bi juſtices and convictions, and faid that every thing is to be in- 
Mon zie. tended in ſupport of the former. As to the firſt objection that 
this is only an appointment of one overſeer, in ſupport of which 

R. v. Loxdale was cited; I well remember that that caſe under. 

went a great deal of diſcuſſion at 1/eftminſler-hall : to the deter. 

mination of that caſe I ſubſcribe my opinion, that there muſt be 

four, three, or two overſecrs appointed under the ſtat, 43 Eliz, 

c. 2. But it never has been determined that they mult be all 
appointed by one inſtrument (a). And here we are not leſt to 
conjeCture that no other perſon was appointed overſcer of thi; 

place; for it appears on the order of Seſſions that this was an 

appeal of “ one of the overſeers of Yelindre.” Then it waz 

objected that this was not a townſhip or vill, but only a hamlet ; 

but “ vill” and “ hamlet” are in common acceptation uſed a3 
ſynonimous terms. If indeed the juſtices at the ſeſſions had 

ſtated ſpecially in their order that this was not a vill, we ſhould 

have been bound to quaſh the order of appointment : but as it may 

be a vill (5), we are now to intend (c) it for the purpoſe of ſup- 

porting the order. The ſame intendment way be made as an 

anſwer to the third objection: and if we were to look at the rate, 

which indeed ſhould not have been returned by the certiorari, 

the appellant there appears to be rated for property in Yelindre. 

And I am glad to find that the Seſſions were authoriſed by a 


modern ſtatute (d) to give coſts, 


Both orders confirmed. 


(a) In R. v. Beſlard, as reported in Pet. 6. p). 10. Deriſon, J. fait, © There is no 
« law that ſays there ſhall be an appointment ot two or more overſcers v7 . 

(5) Yelindre is the Welch word ſor vill. 

(e) Vid. Salk. 501. If a place be named generally, that place ſhall be taken te 
cc be, and intended, a vill.” 

(d) 17 Geo. 2. c. 38. /. 4. 


DovcLas againſt Rav. 


The were YN this caſe the venue was in London; and the plaintiff, having 


e given eight days notice of trial, obtained a verdict, no de- 


diet for fence being made; to ſet aſide that verdict a rule ni was 


n ; ; 
ne 46 obtained, on the ground that ten days notice of trial ſhould have 


fence; the been given, the defendant reſiding in India. 
verdict was ; ? 1 
ſet aſide bec2uſe only eight days notice of trial was given, the defendant reſiding in India. 


Epſtias 
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Erſkine, in ſhewing cauſe againſt this rule, relied on a caſe of 
Kutiff v. Gaſcoyne (a), where it was held that the defendant was 
only entitled to four days notice to plead inſtead of eight, becauſe 
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Dovcr as 


againſt 


he had been arreſted in London, though his place of reſidence Rar. 


was in Scotland. 


Bearcreft, in ſupport of the rule, obſerved that the caſe cited 
had no application to the preſent ; for that depended only on a 
rule of court, whercas the rule requiring ten days notice is 


ſounded on a poſitive act of parliament (5), and is applicable 
to all caſes where the defendant refides above 40 miles from 


Lenden or Weſtminſter. And of this opinion were 


The Court ; who ſaid, that the words of the act of parliament 
were too ſtrong to be got over; and that this very point had been 


determined in Brind v. Torris, 2 Bl. Rep. 1205. 


(a) Kati and Ancther v. Caſcayne, Hil. 17 Geo. 3. B. R. 


Crroper obtained a rule for an imparlance on the following ground, that the decla- 


ration had been delivered with an indorſement to plead in four days inſtead of eight. 


It appeared that the defendant (whoſe uſual reſidence was in Scor/and) was arreſted 


while caſually in London, where he put in bail. 

The queſtion was whether the rule of court M. 10 Ces. 2. ordering that where a 
defendant refides above 20 miles from London he muſt have eight days time to plead, 
3pplied to this caſe, 

Buller ſnewed cauſe, and inſiſted that ſuch rule of Court extended only to perſons 
reſiding in England; otherwiſe it might as well be contended that it extended to 
Jia); as to Scotland. 

Lord Mansfield, Ch. J. No doubt but that it ouglit to be four days only; it ſhould 
be deemed a refidence in London where arreſted. 


Rule diſcharged, 
(5) 14 Geo. 2. e. 17. .. 4. 


GREENWAY againſt Hub. 


AT the trial of this cauſe, for money had and received, 
efore Thomſon, B. at the laſt Lancaſter aſſizes, it appeared 

that the action was brought to recover back 529/. which the 
Plaintiff had paid in Zuly 1785 to the defendant, who was a col- 
lector of exciſe, for certain duties on the cotton manufacture 
impoſed by the 24 Geo. 3. c. 40. 3 which act, it was admitted, 
had been repealed, as far as related to theſe duties by the 
25 Geo. 3. c. 24. before the duties were incurred; the latter ſtatute 
repealing the duties © from and after the paſſing of that act, and 
conſequently relating to the firſt day of the ſeſſions, the 25th of 
January 1785, In June 1785 the plaintiff poſitively refuſed to 
pay theſe duties, which however he afterwards paid on the 
226 of July following. It was objected by the defendant's 
a month's notice before the action is brought by the 25 Geo. 3. 

counſel 


Rule abſolute. 
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1792. Counſel that, as the defendant had paid the money over to lis 


ſuperior officer before the action was brought, the plaintiff could 
not recover back the money from the defendant who was a public 
officer, and who had been obliged, under the terrors of a penalty, to 
pay over this money; and that, if he could, the defendant vas 
entitled to a month's notice before the action was brought, under 
the 23 Geo. 3. c. 70. / 30. which had not been given; and the 
Learned Judge nonſuited the plaintiſf. 

A motion having been made in laſt Michaelmas term to ſet 
aſide that nonſuit, 

Chambre was now called upon to ſupport his rule; and he con- 
tended, that this caſe was not within the meaning of the 23 G.z. 
c. 70. . zo. which requires a month's notice, becauſe that act only 
extends to actions of fort. The ſtatute 24 Geo. 2. c. 44. J. 6. 
enacts, that no action ſhall be brought againſt any conſtable ſor 
any thing done in obedience to a warrant of a juſtice of the peace 
until the plaintiff hath demanded a copy of the warrant, Sc.; and 
that the juſtice ſhall be made a co-defendant. But it has been 
held that that ſtatute does not extend to actions of a//umpſit; and 
an action for money had and received having been brought againſt 
an ofhcer, who had levied money under a conviction, which was 
quaſhed, it was decided that a demand of a copy of the warrant 
was not neceſſary. Feltham v. Terry, Bull. N. P. 24. Then the 
ſame conſtruction ſhould be put upon this ſtatute, This indeed 
is a ftronger caſe than that; for here the duties were paid not 
only after a repeal of the act by relation to the firſt day of the 
ſeſſions, but after the repealing act had received the royal aflent(a), 
The preamble to the 23 Gee. 3. c. 70. . 30. ſtates that the reaſor. 
of inſcrting this clauſe was * to prevent vexatious ſuits againſt 
cc exciſc-ollicers acting under the authorities and powers given to 
ie them by the ſeveral ſtatutes made for ſecuring the duties of ex- 
ic ciſe,” c. But as this act was in fact repealed before the duties 
were paid, there was no ſtatute in exiſtence under colour of which 
the defendant could pretend to act: and even in the month of 
June preceding the payment the defendant objected to pay. Ti! 
object which the Legiſlature had in view was to give the public 
officer an opportunity of tendering amends for the injury : but 
when the injured perſon waves the tort, and brings an action of 
aſſumpſit merely for the purpoſe of recovering back the money 
which he has paid, there is not the ſame reaſon why the oſlicer 
ſhould have notice, ſince he cannot tender amends. 

Lord Kenyon, Ch. J. (ſtopping Law, contri), —The queſtion 
here is not whether the plaintiff has not ſome remedy, but 


s) It received the royal aſſent the I ʒth of May. 
* 6 g - E whether 


nr was «% — 
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whether he can recover againſt this defendant. This in prinei- 
ple is like the cafe of Sadler v. Evans (a), where it was held that an 
action for money had and received againſt a known agent would 
not lie, but that the party muſt reſort to the ſuperior (5). Here 
the plaintiff has led the defendant into this error, If the de- 
fendant had not paid the money over, he would have ſubjected 
himſelf to puniſhment; and it would be hard that he ſhould 
alſo be puniſhed by an action if he did pay it over. At all 
events the defendant was entitled to notice. It has been fre- 
quently obſerved by the Courts that the notice, which is direct- 
ed to be given to juſtices and other officers before actions are 
brought againſt them, is of no uſe to them when they have 
ated within the ſtrict line of their duty, and was only required 
for the purpoſe of protecting them in thoſe caſes where they 
intended to act within it, but by miſtake exceeded it. Here the 
defendant acted as an officer of the exciſe when he received this 
money, and the plaintiff paid it to him in that character. 

uren, J. ſaid, though the plaintiff objected in June to pay 
this money to the defendant, he ſeemed afterwards to wave the 
objection by paying it. 


Per Curiam, 


Rule diſcharged. 


(a) 4 Burr. 1984. 

(b) Vide Camplel! v. Hall, Cup. 205. where, in an action againſt a cuſtom. 
houſe officer ty recover back ſome duties, it was ſtated that the duties ſtill remained 
in the hands of that officer with the conſent of the crown officers for the purpoſe of 
trying the queſtion reſpe cting the right of impoling the duties, 

Law alſo mentioned the caſe of Yhitbread v. Breutſbant, Cætup. 69. where Lord 
Manifie'd laid, An action for money had and received will not lie againſt an exciſe- 
* officer tor an over-payment.” 


— — —— ʒͤẽêꝓä 


Eyans againſt ATKINS. 


HIS was an action of debt to recover a penalty of 50 /. 

under the 32 Geo. 2. c. 28. /. 1: 4: 12: The declara- 

tion ſtated that the plaintiff was arreſted by the defendant, who 

was a ſheriff*s officer, on a ca. ſa. and carried to priſon within 

twenty-four hours after the arreſt, contrary to the proviſions of 

that ſtatute. After a verdict for the plaintiff a motion was made 
in arreſt of judgment; againſt which, 

Bearcreft and Weed, for the plaintiff, contended, that this was a re- 
medial law which the Court would extend as far as the words would 
admit of for the liberty of the ſubject. It was paſſed to prevent op- 
preſſion in ſheriff's officers on thoſe who were in their cuſtod v, and 
ſherclore it applied as flrongly in principle to tlic caſe of arrefts in 

CXCTUO:: 
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execution as on meſue proceſs. The words too are large enough 
to cover both. The perſons mentioned in the firſt clauſe, ay 
thoſe who were intended to be within the protection of the act, 
are perſons arreſted by ſherilt;' officers, Wc. or * being in their cuf. 
ce Zody by virtue or colour of any action, writ, proce/5, or attach. 
cc ment;” and then it proceeds to enact, that they “ ſhall not carry 
« any /uch perſon to any gaol or priſon within twenty-four hours 
4 from the time of ſuch arreſt, unleſs,” S. Perhaps tlic word 
arreſt would not alone have been ſuſſicient to extend to caſes of 
execution: but the Legiſlature by proceeding to uſe larger and 
more general terms mult have intended to carry their meaning 
beyond an arreſt in the firſt inſtance ; and they have according. 
ly made the diſtinction by adding “ or being in their cuſtody by 
cc virtue of any action, writ, proceſs,” & c. Now that extends to 
executions; for all proceſs before judgment is emphatically called 
meſne proceſs by way of diſtinction. And it is palpable that 
the Legiſlature intended thoſe words to apply to execution in 
the 4th claufe, where they ſpeak of perſons who ſhall be “ ar. 
i reſted, taken, committed, or charged in execution by virtue of 
4 any writ, prece/7, or action, Sc. Therefore as they have uſed 
the ſame words in the former clauſe; and as the fame miſchief 
was likely to exiſt in both cafes; there ſeems no reafon why the 
words in one clauſe ſhould receive a more limited conſtruction 
than thoſe in the other. 

Law, and Park, contra, were ſtopped by the Court. 

Lord Krxvyox, Ch. J. This point ſeems perfectly clear as 
well from the general purview of the act, as from the words of 
the two clauſes that have been relied on. The firſt ſection pro- 
hibits ſheriffs' officers to carry perſons arreſted to priſon within 
twenty-four hours; and the reaſon why they ſha!l not be car. 
ried to priſon ſooner is, that they may have an opportunity of 
procuring bail, or of agreeing with the perſons at whoſe fuits 
they are arreſted. This therefore can only apply to thoſe per- 
ſons who are bailable. And the fourth clauſe ſhews that the 
Legiſlature knew kow to deſcribe perſons in execution, and 
that the words uſed in the former ſection © arreſted or in cuſ- 
« tody” would not extend to “ perſons in execution ;” for theſe 
laſt words are uſed in the fourth clauſe in contradiſtinction to 
the former, and would not have been added if the Legiſlature 
had thought that the former would have been ſuTicient. There- 
fore as well on the reaſon as on the fair conſtruction of the words 
of the act, © the perſons arreſted or in cuſtody,” mentioned in the 


firſt clauſe, only mean perſons arreſted on meſne proceſs: 44 
| ſuc 


* 
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ſuch indeed has always been the opinion in Weftmin/ler- hail 
Gace the paſſing of this act. 
Rule abſolute. 


—ů—— . — 


SoLouoxs againſt FREEMAN, 


'HE declaration was delivered as of Michaclmas term, with 
notice to plead within four days of Hilary term; on Sa- 
turday, 28th of January, at fix o'clock in the evening, a plea 
was demanded ; and on the Monday following, at twelve o'clock, 
judgment was ſigned for want of a plca : but at two o'clock on 
that day the defendant pleaded the general iſſue. The only 
queſtion was, whether the defendant had till fix o'clock on Mon- 
day to plead, or only twenty-four hours after the plea was de- 
manded, though that time expired on a Sunday. 

The Court were of opinion that the defendant had twenty-four 
hours clear after the demand of the plea, excluſive of the whole 
of Sunday(a); and they made the rule abſolute for ſetting aſide 
this judgment for irregularity. | 

. Rule abſolute. 

Baldwin in ſupport of the rule. Bower, contra. 


4) If Sunday be the laſt of the four days to plead in abatement, the party has till 
te next day. Lee v. Carlion, ante, 3 vil. 642. 


MuxT and Another againſf TREMAMONDO. 


HE iſſue in this cauſe was joined on the 11th of Member 

laſt, early enough for the plaintiff to have given notice of 

trial for the ſittings after Michaelmas term, the venue being in 
London : but as the plaintiff did not give notice of trial then, 

Gibbs moved in this term for judgment as in caſe of a nonſuit 
for not procecding to trial; ſaying, that by the practice of the 
Court the plaintiff was hound to go to trial at the ſittings after 
the term in which iſſue was joined, if joined early enough for 
that purpoſe, 

Wed, contra, denied that the practice was ſo; and inſiſted that 
the defendant was not entitled to this rule as the plaintiff had 
not in ſact given notice of trial in Michaclmas term. 

The Court were of this opinion; and 


Diſcharged the rule (a). . 


Ys The practice in the Common P!:as i; different, 74. F ent v. Popre, H. 
A. be, 
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1792. 
* Drewry againſt Twiss and Another, 
= _ HIS was an action upon the cafe for negligence, in runs 
defendant's ning down the plaintiff's boat in the river Thames at a 
boat run Certain place near the half-way reach. The proof was that the 


—— accident happened on the Thames in half-way reach. An objec- 

reach in the tion was taken at the trial that there was a variance between the 

— will declaration and the proof of it, and that the plaintiff had by 

port an : 

allegation, his own allegation made the place material: but Lord Kenyn 

— ny ſuffered the cauſe to proceed, giving the defendants leave to 

—_— . e move this Court to enter a nonſuit, if they ſhould be of opinion 

ehehali-way that the objection ought to prevail. A verdict was given for the 

_ ana plaintiff; and the defendants obtained a rule to ſhew cauſe why 

the cafe for that verdict ſhould not be ſet aſide, and a nonſuit entered: this 
BgESFICE. rule was now oppoſed by 

Reſell, who relied on the caſe of Norfolk v. Young. That 

« was a ſpecial action on the caſe for negligently driving a cart 

« againſt a poſt-chaiſe, 'Thedeclaration ſtated, that the plaintiFon, 

« Ec. at Epping, in the county of Et, was poſſeſſed of the chaiſe 

« which at the time of committing the grievance was travelling in 

« and along the king's highway Here; that the defendant was alſo 

then and here poſſeſſed of his cart, and was alſo then and there 

« driving the ſame in and along He ſaid king's highway, yet, c.; 

« It appeared in evidence that the accident happened upon a hill 

cc going into C/chefter, and not at Epping: upon which it was ob- 

« jected that as the fact was alleged to have happened in a high- 

« way in a particular ſituation, the plaintiff was bound to prove 

« it as laid; it was likened to the ordinary caſe of treſpaſs for 

© entering a houſe ſituate, c. and then and zhere taking goods (a), 

tc where, though the latter part of the treſpaſs be not local, yet 

* being coupled with another cauſe of action which is of a local 

* nature, namely, the treſpaſs in the houſe, the plaintiff fails i tt 

& if he miſtake the ſituation of the houſe ; the Lord Chief Baron, 

te before whom the cauſe was tried, reſerved the point: but on 

c an application (+) this Court refuſed even a rule to ſhew cauſe 

« why a nonſuit ſhould not be entered; ſaying that the action 

« was tranſitory, and that the place was merely alleged as a venue. 

So here this action is tranſitory, and the words © near the half. 


« way reach” may be rejected. 


(2) Analy v. Parkinſon, M. 32 C. 3. B. R. S. P. (5) Mich. 30 C. 3. 
Euſtint 
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Erftine and Burrough, in ſupport of the rule. Though per- 
haps the plaintiff need not have alleged that this accident hap- 
pened near the half-way reach, yet having fo alleged it he was 
bound to prove it, the allegation not being impertinent. The 
place is, by the manner in which the declaration is framed, in- 
terwoven with the offence itfelf, and cannot therefore be varied, 
Now the words © near the half-way reach” exclude the half- 
way reach: and if this evidence will ſupport this averment, it 
would equally prove an allegation that the accident happened az 
any diſtance, e. g. Graveſend. Then ſuppoſe another action 
were brought by the plaintiff, alleging the accident to have 
happened at Graveſend, the recovery in this action could 
not be pleaded in bar to it. In an action for falſe impri- 
ſonment, tried ſome years ago before Lord Mansfield, the de- 
ſendant pleaded that he was a conſtable, and had carried the 
plaintiff, on a ſpecific charge, before alderman Sainſbury ; to 
which the plaintiff replied de inſurid ſua, & c.: Lord Mansfield held 
that the evidence, that the defendant had taken the plaintiff 
before alderman H”az/en, did not ſupport the plea of juſtification. 
There the defendant need not have named the magiſtrate, it 
being ſuſſicient for his purpoſe that he had taken the plaintifF 
before a juſtice, but having named one, he was bound to 
prove his juſtification as laid. So in Savage v. Smith, Gould, J. 
laid (a), „ If you will ſet forth the commencement of a public 
« a(t of parliament, you mult prove it, though you might have 
* omitted it,” In perjury alſo the ſame ſtrictneſs is required in 
proving the allegations preciſely, in order that the defendant 
may have an opportunity of pleading the matter in bar to ano- 
tier proſecution. And a determination in favour of the plain- 
tif in this caſe will introduce looſe and uſcleſs allegations in 
pleadings in other caſes, and will prove ſubverſive of one of the 
lirſt obje&ts of pleading, preciſion. 

Lord Kexron, Ch. J. This is a tranſitory action, and not 
like the caſe to which it was aſſimilated at /, priut, of tre ſpaſs 
quare clauſum fregit, where the boundaries of the cloſe mult be 
proved as laid; for that action is in its nature local. If any in- 
convenience could ariſe from not allowing this objection, parti- 
eularly that which was ſtated at the bar, that a recovery in this 
ion could not be pleaded in bar to another, I ſhould think the 
objeQtion ought to prevail. But inaſmuch as thoſe conſe- 
quences will not follow, as the objeCtion is againſt the juſtice of 


(a) a £/ack. Rep. 11094, 
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the caſe, and as one of a ſimilar nature was diſallowed in N:rfc/; 
v. Young, I think this ought not to be allowed. 

BuLLER J. This is an action upon the caſe for misfeaſance, 
which is tranſitory in its nature. And it is material to attend 
to the nature of the action, in order to diſtinguiſh this caſe from 
that of Briſtow v. Wright (a), where the plaintiff failed in proy. 
ing a contract which he had ſtated in his declaration, A trivial 
variation in ſetting out à contract (5), a record, or any written 
inſtrument, is fatal; becauſe it does not appear that the contract 
given in evidence is that on which the plaintiff declares; it is mat- 
ter of deſcription. But even in the caſe of perjury we all know that 
a trifling miſtake is not fatal; as where the word © undertood” 
was uſed in the aſſignment of perjury inſtead of ““ underſtood(e),” 
So in another caſe, where“ pound” was written for “ pounds.“ 
In this caſe, the defendants were not miſled by the declaration; 
for the gilt of the offence was the defendants' having run down 
the plaintiff's veſſel. This is not like-the caſe of a juſtification 
to an aCtion; for it frequently happens that the juſtification 
to an action for falſe impriſonment is local, becauſe the 
officer can only do the act, which he attempts to juſtify, 
within particular limits; ſo that the action, which was in its 
nature tranſitory, becomes local by the juſtification ; and in ſuch 
a caſe the juſtification muſt be proved as it is laid. The argu- 
ment, that a recovery in this action could not be pleaded in bar 
to another brought for the fame cauſe of action, begs the queſ- 
tion, If it were neceſſary for the plaintifF to prove that this, ac- 
cident happened out of half-way reach, I admit that the defend- 
ants could not plead this action in bar to another, where the act 
ſhould be ſtated to have been done in a different place: but 
when it is determined that the plaintiff may recover on this exi- 
dence, it neceſſarily follows that the defendants may plead the 
recovery in this action in bar to ſuch other; becauſe the diſal- 
lowing of this objection mult procced upon the ground of the 
allegation in the declaration being immaterial, The recovery in 
this action might be pleaded in bar to another action, by aver- 
ring that the running down of the plainti{F's ſhip in that caſe 
was the ſame as that complained of in the preſent. I am there- 
fore of opinion that as this is an aCtion on the caſe for negligence, 
which is tranſitory, this objection ought not to prevail, 


(a) Deugl. 665. 3d edition. (35) Vid, Cruinneit v. Phillips, ante, 3 vil. 645: 
(ec) R. V. Beach, Cost p. 229» 


G ROL; 
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Ggosk, J. mentioned the caſe of Frith v. Gray (a), as degiding 


the preſent. 
Rule diſcharged. 


(a) Hi. 7 Ceo. 3. B. R. That wos an action upon the caſe, upon an agreement 
that the defendant would procure the plaintiff a hooth at the horſe-race on 
C.,mmon. The declaration ſtated, that there being to be had a certain entertainment 
of horſe- racing upon Barnet Common in the county of Middleſex, it was agreed, &c.; at 
the trial it was proved that the whole of Barnet Common lay in the county of Hertfordy 
ud an objection was taken on the ground of this variance. But Lord Mansfield and 
tlie reſt of the Court (on motion for a new trial) ſaid, that the giſt of the agreement 
was the procuring the booth upon Barnet Common ; that it was perfectly immaterial 
whether Barner Common were in Middleſex or not; and therefore that thoſe words in 
the declaration might be rejected. 


MuxT and Another, Executors, Sc. againſt STOKES 
and Another. 


HIS was an aCtion to recover 2004/. 3s. 4d. for money 

had and received by the defendants for the uſe of the plain- 
tiffs as executors of A. M*Inteſh : the defendants pleaded the 
general ifſue ; and at the trial a ſpecial caſe was reſerved, ſtating 
the following faCts : 

In January 1785 the plaintiffs“ teſtator, Alexander M*Inteſh, 
was at Calcutta in Bengal, in the Eaft Indies, with the ſhip Hu- 
far, carrying Daniſh colours, whereof he was at that time maſter 
and owner, By the Taws of Denmark, all perſons. who are 
maſters of ſhips belonging to Daniſh ports, and carrying the 
Daniſh flag, muſt be either natural- born ſubjects of the kingdom 
of Denmark, or become denizens of Deamark, and take the oaths 
of allegiance to the king of Denmark. On the 6th of January he 
1785 M*Intofb borrowed at Calcutta of the defendants (being 
Britiſh ſubjects) 20,000 current rupees upon the terms men- 
tioned in the condition of a reſpondeutia bond (which was 
ſlated), The condition (after reciting that M*Into/h had taken 
up and received of the defendants 20,000 current rupees, mak- 
ing 2166/, 14.5. 4d. to run at reſpondentia on the ſhip Hufſar, of 
which M*<Into/h was the commander, and her guns, arms, am- 
munition, ſtores, c. and alſo upon the goods and merchandizes 
laden and to be laden on board during her voyage bound from 
Calcutta from out of the river Heogly to the coaſt of Coromandel, 
and thence to proceed for and arrive at Copenhagen in Denmark, 
being to ſail on the 31ſt of January from out of the river 
Hugh, at the rate of 10 / per cent. for the voyage) was, that 
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1792. if the Huffar did ſail on the above voyage, and arrive at Cypen- 
— Hagen before the end of nine months, to be computed from the 
| _— day of leaving Calcutta, when alſo the riſk of the reſpondentia 
— lender commenced; and if MI, his heirs, executors, Er. 
before the end of nine months, Sc. paid to the defendants, Cc. 
the principal ſum of 2166/. 135. 4d. in London, together with the 
premium of 100. per cent. for the voyage, if the ſame were per- 
formed within nine months, Sc. and if any longer, prs ratd : in 
conſideration of which premium, the uſual riſk of rivers, violence 
of the ſeas, &c. was to be on account of the defendants; and in 
caſe of the loſs of the ſhip M<Intzþ, his hcirs, executors, Es. 
did within fix raonths next aſter ſuch loſs, or as ſoon after as 
ſuch average ſhould be aſcertained, pay to the defendants ſuch 
average or proportion as by cuſtom ſhould become due on the 
falvage, then the obligation was to be void. A. M*Intsfh ſoon 
afterwards failed in the ſhip the Huſſar, with Daniſh colours, 
from Calcutta to the coaſt of Coromandel, and there took goods 
on board, and from thence ſailed for Copenhagen. In December 
1785 A, MeInteſb died, having ſirſt made his will, and appointed 
the plaintiffs and four others executors. 'The plaintiffs alone 
proved the will in the prerogative court of Canterbury. On 12th 
October 1786 the plaintiffs, upon application to them by the de- 
fendants, paid to the defendants 20041. 3s. 4 d. in diſcharge of 

the bond ſo entered into by M Iuteſb. 

Remilly, for the plaintiffs, made thrue points: 1ſt, The de- 
fendants could not have recovered this money on the bond, 
either from the plaintifis or their teſtator, the tranſaction being 
void by ſtat. 7 Geo. 1. c. 21. / 2.; and 21 Geo. 3. c. 65. / %: 
(which was admitted). 2dly, The plaintiffs, having paid it, are 
entitled to recover it back. In all cafes, except two, where 3 
party has paid money under a miſtake, either of fact or of law, 
he may recover it back again in an action for money had and 
received, Farmer v. Arundell, 2 Bl. Rep. 824. The two ex- 

cepted caſes are, iſt, where he was bound in conſcience, though 

not in law, to make the payment ; 2dly, where he is particeps cri 

. minis, But this caſe does not fall within either of thoſe ex- 
;  _ceptions. The plaintiffs, who arc executors, were not bound in 
conſcience to complete an agreement made in violation of law, 
and to pay this money; for it will not be allowed to them in the 

: diſtribution of aſſets; and they could not give this payment it 
evidence under the plea of plend adminiſtraverunt. They were 


not only 1 not Parties to the ortginal agreement, but they could 
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not poſſibly be benefited by it in any event, ſince they are 1792. 
either truſtees for the creditors of the teſtator or for the legatees, ———— 
Neither does this caſe come within the other exception ; for theſe pie 
plaintiffs, not being parties to the original contract, cannot be S rns. 
ſaid to be participes criminis, And the maxim potior eft conditio 

pyſidentis is never applied but when the parties are in part delicto. 

The Courts have even gone ſo far in the application of this prin- 

ciple as to difcriminate between the different degrees of guilt; 

and they have held that money paid for inſuring tickets in the 

lottery may be recovered back from the office-keeper (a), becauſe 

the Legiſlature conſidered the inſurer as more culpable than the 

inſured, but that money paid by the lottery-office-keeper, in con- 

ſequence of having inſured tickets, cannot (5) ; and in both thoſe 

caſes is the tranſaCtion prohibited by ſtatute. It muſt be admit= Mi; 
ted indeed that, if the teſtator had paid this money, the executors br 
could not have recovered it back, becauſe they muſt have claimed | 
it as money had and received to the teſtator's uſe, and then the 
caſe would have come within both theſe exceptions. But, as 
between theſe parties, it will be a caſe of greater hardſhip on the 
plaintiffs if they cannot recover, than on the defendants if they 
ſhould be compelled to refund; becauſe the plaintiffs cannot re- 
tain the money out of the teſtator's aſſets, but the loſs muſt be 
borne by the plaintiffs individually, who are perfectly innocent, 
whereas the defendants were parties to the illegal contract. 3dly, 
if then the plaintiffs be entitled, they may recover in this form 
of action. The addition of executors in the declaration is merely 
deſcription ; the plaintiffs might have declared in their own 
right; and the allegation of their being executors may be rejected 
a3 ſurpluſage ; for it will not protect them from paying coſts in 
the event of the defendants ſucceeding, 1 Ld. Raym. 436. 
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F 2 Ld. Raym. 1215. Smith v. Barrow, ante, 2 vol. 476. and 
: Cocteriil v. Kynaſton, ante, 277. Nor is it any objection in this 
h ſtage of the cauſe that the action is not brought by all the exe- 
1 cutors, for that was the ſubject of a plea in abatement. 

5 Lord KEN TON, Ch. J. (ſtopping Lew, contra.)—It has been 
1 faid that this was not a debt which the plaintiffs were bound in 
6 conſcience to pay to the defendants: but I think that they were 
' bound both in honor and conſcience to refund the money which 
in the defendants had advanced, though tlie original contract were 
_ contrary to a poſitive law; for this is not a penalty, but money 
Id (a) Yaques v. Golightly, 2 Bl. Rep. 1073, and Jaques v. Withy, H. Bl. Rep. C. P. 65. 
ot () 8; oning v. Mrris, Cows 790. 
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which the defendants had actually advanced. And the original 


contract was not malum in ſe, but malum prehibitum. "Though the 


ſecurity on which this money was borrowed was void by the 
ſtatute, I do not know but that an action for money had and 
received might have been maintained by the defendants to re. 
cover back this money: the caſes cited relative to premiums go 
a great way to ſhew that. But the ground on which I go is 
this, that there was no miſrepreſentation or any improper con- 
duct by the defendants to extort the money from the plaintiffs; 
but the plaintiffs, knowing the whole tranſaction, and the law 
alſo, as they were bound to know, voluntarily paid it. There 
was nothing contrary to conſcience in the defendants receiving 
the money, which they had advanced; the plaintiffs therefore 
are not entitled either in law or in equity to recover it back 
again, This is not like a caſe which I remember many years 
ago, where an action was brought to recover the exceſs of a 
copyhold fine : there ic was held that the money nught be re- 
covered back in an action for money had and received againſt 
the ſteward, becauſe he had uſed coercion to obtain payment of 
the exceſſive fine; he would not deliver the title-deeds without. 
Nor is this a caſe of ſingular hardſhip againſt the executors; 
for where executors pay a debt of an inferior nature, though 
conſcientioufly, and without any view to prefer one creditor to 
another, the loſs muſt be borne by them individually, if the 
aſſets be inſuſncient to pay all the debts of a higher nature. 
Without going into the queſtion of form, upon which I ſhould 
be ſorry to have the caſe decided, I am clearly of opinion that on 


the merits the plaintiffs are not entitled to recover. 


BuLLER, J. —In the caſe of illegal contracts, one party cannot 
recover againſt the other on the contract itſelf: but if he come to 
reſcind the contract, he may recover back ſo much money as has 
been paid. This was eſtablifhed in Faques v. Golightly, and in 
Lowry v. Bourdieu (a). If the party come into a court of juſtice 
to enforce an illegal contract, two anſwers may be given to his 
demand: the one, that he muſt draw juſtice from a pure foun- 
tain; and the other, that potior eft conditio peſſidentis. Such would 
have been this caſe if the plaintiffs had not paid the money, and 
an action had been brought on the contract: but, the plaintiffs 
having paid it, the queſtion is, whether the defendants retain the 
money againit conſcience? I think they do not, becauſe they 
Lare only received back the money which they had before ad- 


{s) Dcugl. 408. 3d. edit. 
yanced 
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vanced to the plaintiffs” teſtator. I alſo think that the point of 1792. 


form is againſt the plaintiffs; they ſhould have declared in their 
own right, and not as executors. At all events, if the action be 
brought by the executors, all of them ſhould have joined; and 
this is a defect in the plaintifſs' title. Where indeed ſeveral are 
named executors, and one only proves the will and acts, that one 
is liable to an action; but he cannot ſue alone until the others 


have renounced. 
Poſtea to the defendants (a). 


4 
(a) Vid. Cos berillev. Kynaſton, ante, 277. 7 Mad. 246. 
— . — 
GorToN and Another againſt FALENER, 


N trover for three looms, for weaving ſmall wares, a ſpecial 

caſe was reſerved. The plaintiffs, being manufacturers of 
mall wares at Manchefter, employed one R. Minilin, as a ſmall- 
ware weaver there, to make linen and cotton tapes for them; 
and for that purpoſe in Auguft laſt lent him two looms, one for 
himſelf and the other for his wife, to weave upon; and aſter- 
wards in October laſt, on application by Minilin, lent bim another 
loom. Ainitin and his wife worked upon two of the looms, 
and Boardman (Minitin's journeyman) had been ſeen to work 
on one of them. The looms were uſed and worked upon in a 
part of a houſe in which Minikin reſided at Manchefter, which 
was let to him by the defendant. For the uſe of the looms 
Minikin was not to pay the plaintiffs any thing, but he was to 
work for the plaintiffs only. The caſe alſo ſtated that it is 
cuſtomary at Manche/ter for perſons in the ſmall-ware trade to 
lend their workmen looms to weave upon, without receiving any 
thing for the uſe of ſuch as are for weaving linen or cotton tapes ; 
but it is common for workmen to pay ſor the hire of ſuch as are 
for weaving worſted tapes; and all the looms in queſtion were 
tor weaving linen and cotton tapes. Minitin being tenant to 
the deſendant of part of his houſe, and rent being due for the 
ſame, the defendant diſtrained the looms ſo lent to Minitin by 
the plaintiffs for rent upon the premiſes; and afterwards, ac- 
ecrding to the ſtatute, appraiſed and ſold the ſame, At the time 
of the diſtrels there were no other goods upon the premiſes, 

S. Heywood for the plaintiffs.—A point was made below, but 
which will not perhaps be inſiſted on now, that ſince the ſtat, 
2 V. & M. c. 5. all goods are liable to diſtreſs for rent, on the 
ground that a diſtreſs muſt new be conſidered as a ſtatute exe- 
Cution ; but in anſwer it may be obſeryed, that that ſtatute only 
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extended the remedy, and enabled the landlord to diſtrain thoſe 
things which before were liable to a diſtreſs, but did not ſubject 
every moveable chattel indifcriminately to a diſtreſs for rent. 


FaLxxER. Tf that ground be abandoned by the defendant, the plaintiffs are 


entitled to recover, whether the looms be conſidered as the pro- 
perty of the tenant himſelf or of the plaintiffs, Conſidered in the 
firſt point of view, utenſils of trade are privileged from diſtreſs 
by the common law. Originally nothing could be diſtrained 
for rent but what made part of or partook of the profits of the 
land. Fitz, Abr. « Avowwric,” pl. 216. Beaſts of the plough were 
alſo exempt, if there were any thing elſe liable to the diſtreſs. Cz, 
Lit. 47. a. Dy. 312. marg. This was allo enaCted by 51 Hen. z. 
t. 4.; which ſtatute Lord Coke obſerved was confirmatory of the 
common law. 2 1/2. 132. And though the rigor of the an- 
cient law has been in ſome degree relaxed in this reſpect, and 
though, generally ſpeaking, all moveable chattels may now be 
diſtrained, whether they partake of the profits of the ſoil or not, 
yet certain things have always been conſidered as privileged, 
among which are utenſils or inſtruments of trade, becauſe it is 
for the benefit of trade and for the public good that they ſhould 
be protected. Co. Lit. 47. a. Soa mill-ſtone in a mill, and an 
anvil in the ſmith's ſhop, are privileged, though the anvil be 
removed out of the ſtock, or the mill-ſtone out of the mill to 
be picked. 14 Hen. 8. 26. Theſe looms were equally pro- 
tected from a diſtreſs for rent, if they be conſidered as the 
property of the plaintiffs. They were lent to the workmen to 
enable them to work up certain goods for the plaintiffs: and all 
the reaſons urged on the former ground are equally applicable 
to this; it is for the benefit of trade that implements of trade, 
thus lent to workmen, ſhould be privileged from diſtreſs for rent; 
and therefore this comes within the allowed exemption. In 
Francis v. Wyatt (a), a carriage ſtanding at livery was held 
liable to a diſtreſs for rent, becauſe it was part of the profits of 
the premiſes. But that reaſon does not hold in this caſc. And 
the exemption depends on the nature of the goods themſelves, 
and not on the place where they are found. Rede v. Burley, 
Cro. Eliz. 596. and Giſbourn v. Hug, Salk. 249. 

Holroyd, contra, was ſtopped by the Court. 

Lord Kexrox, Ch. J.—It is not neceſſary in this caſe to decide 
the queſtion which (it was ſaid) was intended to be raiſed on the 
conſtruclion of the ſtatute of William Mary, becauſe there arc 


1 Bl. * 8 * d B o 8. 
(a) Rep. 483. and 3 Burr. 149 other 
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other grounds here to warrant us in determining that the diſtreſs 1992. | 
was properly taken. It will be ſufficient to decide that caſe —: 
whenever it ſhall ariſe : but I cannot refrain from obſerving, as yo 
it ſtrikes me at preſent, that that act of parliament has not taken Farzxzn,' 
away all privileges from diſtreſs, but has mercly given the power 
of ſelling thoſe things which might have been diſtrained before. 
This caſe might have been ſtated more explicitly, particularly if 
the looms were in actual uſe at the time of the diltreſs : however, 
we muſt now decide on the caſe as it is ſent to us. We may 
lay it down as a general propoſition that at this time all moveable 
chattels are diſtrainable, whatever may have been faid in ancient 
times to reſtrain the diſtreſs on thoſe things which partook of the 
profits of the ſoil : now, not only living animals, but alſo inani- 
mate things, may be diſtrained. But to this general propoſition 
there are ſeveral exceptions ; ſome things are exempt from being 
diſtrained on account of the place, and others on account of 
the things themſelves. The anvil in the ſmith's ſhop, and the 
mill-ſtone, are privileged, becauſe they are affixed to the free- 
hold ; and a temporary removal of the one or the other for the 
purpoſe ſtated in the argument is not ſufficient to deſtroy that *- 
privilege. In the caſe of Francis v. Wyatt the queſtion was 
whether a livery-ſtable had the ſame privilege as a common inns 
ſo as to protect a carriage ſtanding at livery ; the Court thought 
that the ſame reaſon did not exiſt in both caſes, and therefore 
that the privilege of the common inn ſhould not be extended to a 
livery ſtable. There are ſeveral other exemptions, which it is 
not neceſſary to ſtate particularly; they are all collected in 3 Com, 
Dig. 112, 113; from whence it appears that utenſils of tratle 
are not liable to be diſtrained while they are in actual uſe; one 
of the inſtances given is that of an axe in a carpenter's hand; 
and this exemption is founded on good ſenſe ; it is allowed not 
only for the convenience of trade, but for the preſervation of the 
peace. Averia caruce are alſo privileged, provided there be H 
other ſuſhcient diſtreſs; but if not, they may diſtrained. Now 9 
in this caſe it is not ſtated that theſe looms were in actual uſe 
at the time of the diſtreſs, though they had been uſed and worked 
upon, which 1s too looſe and indefinite a finding to warrant us 
in ſuppoſing that they were then in uſe; and it is ſtated that 
there were no other goods upon the premiſes liable to the diſ- 
trels, Therefore I am of opinion that the diſtreſs was properly 
made, 
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1792, AsHnvrsT, J.—It is a general principle that all chattels 
found in a perſon's houſe are liable to be diſtrained by the land- 
x lord; it is true indeed that there are ſome exceptions to the ge- 
Fatxnes. neral rule, but this caſe docs not come within either of thoſe 
exceptions. The foundation of this principle is that, as the 
landlord is ſuppoſed to give credit to a viſible ſtock on the pre- 
miſes, he ought to have recourſe to every thing which he finds 
there. Now it does nat appear from the facts ſtated in this caſe 
that the looms were privileged from a diſtreſs. It is not found 
that they were in work at the time of the diſtreſs ; but it is ſtated 
that there were no other goods liable to be diſtrained: and it is 
a general rule that implements of trade may be diſtrained, if 
there be no other goods ſubject to a diſtreſs, 
BuLLER, J.—Whether goods be the property of the tenant or 
a ſtranger is perfectly immaterial, provided they be on the pre- 
miſes, and be not privileged by law from a diſtreſs. The queſ- 
tion therefore is whether theſe goods, which were on the 
premiſes, be privileged by law from being diſtrained. When 
this caſe was ſet down for argument before (a), I alluded to a 
caſe in the Common Pleas, which goes the whole length of de. 
ciding the preſent. That was the caſe of Simon v. Harcourt , 
and it is of great authority, becauſe it was twice argued at the bar, 
and Lord Ch. J. Willes took infinite pains to trace with accuracy 
thoſe things which are privileged from diſtreſs. It was argued 
the firſt time in Hil. 15 Geo. 2.; the ſecond in 17 Geo. 2.; and 
judgment was not given till Mic. 18 Geo. 2. (Mr. J. Buller 
here read the following note of Lord Ch. J. Willys judgment: 
« Simſon v. Harcourt, Mic. 18 Geo. 2. This was an action of 
&« trover for a ſtocking- loom. The defendant pleaded not guilty: 
1 This cauſe was tried at Leiceſter aſſizes, and a ſpecial verdict to 
« the effect following. That the plaintiff was poſſeſſed of a ſtock- 
«ing-frame of the value of 8 J which he let to John Armſtrong at 
« g d. per week; that Armſtrong was by trade a ſtocking- weaver. 
„That Armſtrong was indebted to the defendant in 53 . for rent, 
te and that, no other ſufficient diſtreſs being on the premiſes, 
te the defendant diſtrained this ſtocking-frame for the rent in ar- 
(4 rear at a time when Armſtrong's apprentice was uſing the ſame; 
« and the jury ſubmit to the Court if, c. iſt, Whether a ſtocking- 
« frame has any privilege at all from being diſtrained. 2dly, If 
(a) This cafe was to have been argued in laſt Aficbaelmat term, but the Court 


wiſhed to have it more fully ſtated; but the parties, not agrecing as to the fats to 
be introduced, deſired to take the opinion of the Court on the caſe as it was origin» 
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«it have, whether it may not be diſtrained, when there is no other 
« ſufficient diſtreſs to be found. 3dly, Whether or not (when no 
« ſufficient diſtreſs is to be found) it be privileged by being in 
« actual uſe. There are five things which by the common law 
« are not diſtrainable, 1ſt, Things annexed to the freehold. 2d, 
« Things delivered to perſons exerciſing their trade, as cloth in a 
« taylor's ſhop. 3d, Hops and corn. 4th, Inſtruments of the 
« plough, 5th, Inſtruments of trade. The three firſt were abſo- 
« ]utely privileged ; the two laſt only /ub modo. As to the iſt, 
« they are not diſtrainable at this day; nor was corn diſtrainable 
« hefore the ſtatute 2 . M. c. F.; and the reaſon was, becauſe 
« they could not be reſtored in the ſame plight they were in when 
« taken, Beaits of the plough were not diltrainable, in favour 
« of huſbandry, which is for the general good of the nation; and 
« if they were diſtrained, the means of a perſon's livelihood would 
« be taken away, which laſt reaſon holds for inſtruments of trade, 
« Co, Lit. 47. a. 5. This frame is certainly an inſtrument of trade. 
« And we are of opinion that it may be diſtrained when no other 
« diſtreſs is to be found. This puts an end to the two firſt queſ- 
« tions, The 3d is the only material one; and we are of opi- 
nion that this ſtocking- frame was not diſtrainable it being in 
actual uſe, becauſe it could not be reſtored in the ſame plight, 
« for the ſtocking then weaving mult neceſſarily be damnified ; 
« another reaſon is becauſe when it is in the cuſtody of any per- 
« ſon in actual uſe, it cannot be taken away without a breach of 
« the peace. 1 Inft. 47. a. There is a plain diſtinction in BraFon, 
«and all the books, between catalla otigſa, and thoſe in actual 
uſe. 14 H. 8. pl. 6. Cro. El. 549. Mere, 214. There is but 
one caſe which looks the contrary way (viz.) 1 Sid. 440. and 
« eyen there a guere is made; and I am far from thinking that 
"caſe to be law. For theſe reaſons let the plaintiff have judg- 
ment.“) Now the preſent caſe falls within the fifth claſs, which 
Ch. Juſtice Wiles ſaid was only privileged /ub modo; they are 
only under the ſame protection as averia carucc. The point in 
that caſe was that the frame could not be diſtrained, becauſe it 
was in aCtual uſe at the time: and for the reaſon now given by 
Lerd Kenyon, a diſtreſs could not be made under ſuch circum- 
ſtances without a breach of the peace. As therefore the looms 
in this caſe were not in actual uſe at the time of the diſtreſs, I 
am of opinion that the plaintiffs are not entitled to recover. 
Grose, J.— In 1 Inf. 47. utenfils. of trade are claſſed together 
with averia caruce : with reſpecꝭ to the latter, all the old autho- 
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1792. rities agree in ſaying that they are only privileged from diſttesz 
— in caſe there are other goods liable to be diſtrained. 2 Infl. 132. 
ageing Then, implements of trade being put on the ſame footing are 

FALENER. entitled ouly to the ſame partial exemption / 
Poſtea to the defendant, 


delay | 1 8 
Feb. in. Lewis againſt PoTTLE, 


Adefendant THE debt in a former action between theſe parties was 
to ſpecial under 1o/.; but being increaſed by the colts in that 


__ _ action, in which the plaintiff recovered, the defendant was held 


judgment, to bail in an action brought on that judgment. And in the laſt 
for 10/. for | 


damages term 
— 607 Lens obtained a rule to ſhew cauſe why he ſhould not be dif. 
jough tlie 


original charged on filing common bail; on theſe authorities, Palmer v. 
— — Needham, 3 Burr. 1389; Belither v. Gibbs, 4 Burr. 2117; Buſh 
107. v. Bates, 5 Burr, 2660; and an anonymous cafe in Cop. 128, 
Marryatt ſhewed cauſe againſt this rule, and ſaid that a con- 
trary rule was eſtabliſhed in Nightingale v. Nightingale, in the 

Common Pleas ; 2 Bl. Rep. 1274. 

Lord Kenyox, Ch. J. then ſaid, that as a different practice 
had prevailed in the diſſerent courts, it was proper that a con- 
ference ſnould be had with the judges of the Common Pleas, in 
order to make the practice in future uniform. And accordingly, 
on this day, he ſaid that the judges of this court had conſulted 
with thoſe of the Common Pleas, and that the reſult of it was 
that they had agreed to conform to the practice or the other 
court, by which a perſon under fimilar circumſtances with the 


defendant may be held to ſpecial bail: And they 


Diſcharged the Rule, 
— — — 
Wedneſday, UT TERSON againſt VłERNON and Others, Aſſignees of 
8 ns ELizaBETH TYLER, a Bankrupt, 


e — TEX Lord Chancellor entertaining ſome doubts about the 
to be re- determination of this caſe (Vid. ante, 3 vol. 539-) deſired 


_— it mi i -red ; it was ac- 
ock,with. that it might be ſent here again to be reconfid-red : it 


out naming cordingly put in the ſhape of a feigned iſſue, and a ſpecial ver- 
_ — dict was taken by conſent, {Fating the ſame facts, in ſubſtance, 


B. be- 1 : ; 
— a bankrupt before any requeſt by . to replace the ſtock, A. cannot come in under B. 


commiſſion, RS | a 


1 * 2 x = 
— Coal 
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23 before. The verdict was twice (a) argued here, and the queſ- 1792. 
tion was reconſidered by the Court, whoſe unanimous opinion— 
was now delivered by | _ van _ 

Lord Kenton, Ch. J.— The queſtion is whether the plaintiff, Vzaxox. 
who lent his ſtock to Mrs. Ty/er, on her engaging to replace it 


Fenerally, could be conſidered as a creditor for any and what 


— * 2 1 * 
. a % r 8 
Me _ - ” 4 


ſum of money previous to Mrs. Ty/er's bankruptcy, ſhe not *1 
having replaced it before that time. On a former occaſion there 4 
was a difference of opinion on the bench; a majority of us think- 4 
ing that the plaintiff was entitled to recover : but the Lord q 
Chancellor, wiſhing to have the caſe reconſidered, ſent it back 9 


again for that purpoſe, Moſt certainly it is never too late to iy 
correct an error in the adminſtration of juſtice; and I am very 
glad that this caſe has been returned to us, becauſe, on further 
conſideration, we are all of opinion that the former determina- 
tion cannot be ſupported. The queſtion in this caſe depends 
on a ſimple principle of Jaw, which cannot be doubted. It is 
clear that where one perſon, previous to his bankruptcy, is 
indebted to another in a preciſe ſum which 1s aſcertained, the 
latter may prove his debt under the commiſſion : but it is 
2s clear that where there is only a cauſe of action exiſting, 
where the debt is to ariſe on a ſtipulation which has not been | 
broken previous to the time of the bankruptcy, and where the 7 
debt remains to be inquired into, there the creditor cannot 
prove his debt under the commiſſion, and the demand will re- 
main undiſcharged by the certificate. 

The circumſtance which had too great an effect on our minds 
on the former occaſion was the extreme hardſhip of the caſe; 
for it appeared hard that the plaintiff, who had advanced this 
money to the bankrupt, and which conſlituted a conſiderable 
part of her fund to be diſtributed among her creditors, ſhould 
be himſelf excluded from receiving any proportion of this fund 
in ſatisfaction of his own debt, We alſo laid too great a ſtreſs 
on the caſe of Dutch v. Warren, reported by Sir John Strange (b), 
but better reported in the caſe of Moſes v. Macferlane(c); for 
there is a material diſtinction between that caſe and the preſent. 
There the party was to replace the ſtock on a day fixed, namely, 
on the opening of the books; and that day being paſſed the 
debt aroſe. But here the ſtock was to be replaced at the requeſt 


— — Yu 
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(a) In Hil. 31 Ges. 3. by Baldwin for the plaintiff, and Bower for the defendants; 
and in rin. 31 Geo. 3. by Bearcreft for the plaintiff, and F-fine for the Cefendants. 
(b) 1 Kr. 406. (c) 2 Burr. 1010, 1011. p 
(0) 
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1792. of the plaintiff who lent the ſtock, and no ſuch requiſition having 

been made previous to the bankruptcy, no certain debt aroſe 

br rasgen but it reſted altogether in damages to b | ; 

againſt | ogether in damages to be aſcertained by a 
VEtsron, jury. 

On this ſhort ground, therefore, at the ſame time referring to 
the opinion delivered by my Brother 4/5h:r/? on the former 
occalion, we are all of opivion that judgment ſhould be given 
for the defendants, 


Judgment for the deſendants, 


— — Rr 


Wdreday, The Kix againff J. PowWELL, 
Feb. 8th. . . ) | 
The owner T 7118 was a conviction on the ſtat 24 Ces. 3. ſeſſ. 2. c. 27. 


- = _ J 8. The information ſtated that on the 4th of OFzer 1791, 


not — the defendant reſiding at Paiſen Greer: in the county of Middle 
within the . . | 
bills of mor- /ex, ſarmer, was the owner of a cert\n cart, which was on 


— that day driven within five miles of Temple Bar, (that is to 
miles of fay,) in a certain place called O/d-Szreet, which is in the parih 
8 prog of Saint Luke in the county of Middleſex, and alſo within the 
— te juriſdiction of the juſtices (convicting); the deſendant not 
place of a having entered his name and place of abode with the com- 
—_— miſhoners for licenſing hackney-coaches, and not having upon 
fioners of ſome conſpicuous part of ſuch cart the number of the cart, Es. 
— ah 8 but on the contrary thereof having neglected fo to do, Cc. contraty 
Os to the form of the ſtatute, Sc.; whereby and by force of the 
— ſtatute, Sc. he bad forſcited for his ſaid offence 40 .; one 
= ao huge , moiety thereof to the uſe of the poor of the ſaid pariſh of Saint 
— Luke, the pariſh where the offence was committed, and the 
— thoſe ther moiety to the uſe of Thomas Pricr the informer, The 
defendant appeared before the juſtice on a ſummons ; when the 

facts contained in the information were proved; and it ap- 

peared by the evidence (the whole of which was ſet out ver- 

batim in the conviction} that Parſcn's Green, the defendant's place 

of reſidence, was more than five miles diſtant from Temple Bar, 

and was not within the bills of mortality. The judgment was 

as follows: Therefore it is conſidered and adjudged by me the 

« ſaid juſtice, that the ſaid 7% Powell, by the oath of, Cc. 1s 

« and be convicted of the offence ſo as aforeſaid charged upon him in 

« and by the ſaid information, according to the form of the ſtatute, 

« &c, And I the ſaid juſtice do award and adjudge that the ſaid 

& J. Powell hath for his ſaid offence forfeited and do pay the fun 

+ 3 « of 
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« of 40 f. to be diſtributed and applied, Sc.“ [as in the informa- 1792. 
tion]. | 
Erſtine and Garro, in ſupport of the conviction, contended, has — 

that every perſon, without regard to the place of his reſidence, JT FowI II. 
was bound tv put his name and a number on his cart, if it were 

driven within the bills of mortality, or within the diſtance of 

five miles from Temple Bar. The firſt Ratute on this ſubject is 

the 18 Geo. 2. c. 333 by the fourth ſection of which, after re- 

citing the inconveniences ariſing from the irregular behaviour 

of the carmen, c. driving carts, &c. within the cities of London 

and We/tminfter, and the ſuburbs thereof, and other ſtreets within 

the bills of mortality, it is enaQted, that no perſon ſhall drive 

any cart, Sc. within thoſe limits, unleſs rhe owner ſhall place 

upon ſome conſpicuous part of it his name and the number of 

ſuch cart, Cc. The fifth ſection enacts that every owner, re- 

fading within theſe limits, (hall enter his name and place of abode 

with the commiſſioners of hackney-coaches ; and the ſixth in- 

flicts a penalty of 40s. on the driver within the limits, if the 
cart be not marked, numbered, and entered. The ſtatute 30 Geo. 2. 
£.22. J. 1. directs that a moicty of the above forfeiture ſhall be 
paid to the informer, and the other moiety to the poor of the 
pariſh where the offence is committed. Then came the ſtatute 
in queſtion ; which recites a doubt, whether under and by 
« virtue of any of the laws now in being the owners of any carts, 
« &c. belonging to perſons reſiding out of the bills of mortality, 
« although within the adjoining places of the cities of Londen and 
« Weftminſter, and the borough of Saut aar, ought to enter their 
names and places of abode with the commiſſioners for licenſing 
« hackney-coaches z”” and then it enacts, * that no perſon ſhall 
t Crive any cart, c. within the cities of London and M gſiminſter, and 
ſuburbs thereof, the borough of S2uthwark, and other ſtreets 
and places within the bills of mortality, or five miles of Tem- 
Bar, except the owner of ſuch cart, c. ſhall have entered his 
name and place of abode with the commiſſioners for licenſing 
* lackney-coaches, and ſhall upon ſome conſpicuous part of ſuch 
cart have the name of the owner of ſuch cart, &c. and the num- 
xder of ſuch cart, Sc. in order that the driver of ſuch cart may 
be the more eaſily convicted for any miſbehaviour, &c.; and in 
* caſe of ſuch neglect, &c. the owner or driver of ſuch cart fo 
* refding and driven within five miles of Temple Bar ſhall be ſub- 
ject to all the penalties and forfeitures created by any laws now 
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te in being relative to ſuch owners (a) or drivers of carts, Cc. with. 
« in the ſaid cities of London or Weſtminſter, and ſuburbs thereof, 
tt the borough of Southwark, and other ſtreets within the bills of 
© mortality; which ſhall or may be recovered and applied in ſuc 
te manner as forfeitures and penalties are by law now recoverable fro 
« the OWNERS (6) of ſuch carts, &Cc. ſo driven within the ſaid cities of 
Landon or Weſtminſter, aud ſuburbs thereof, the borough of 
« Southwark, and other ſtreets within the bills of mortality,” It i 
not neceſſary to contend that it was incumbent on the defend. 
ant to enter his name and place of abode with the commiſſioners 
of hackney-coaches, it being ſufficient for this purpoſe that his 
cart was driven within the limits ſpecified in the acts, not having 
his name and any number upon the cart which are required 
upon all carts driven within theſe limits without regard to the 
reſidence of the owner. The miſchicf to be remedied was the 
irregular behaviour of perſons driving carts in London, &c.; and 
that miſchief is as likely to happen when the cart is driven within 
thoſe limits, whether the owner live at a diſtance from Londn 
or in it. And though the information charges the defendant 
with not having entered his name with the commiſſoners of hack- 
ney-coaches, as well as with not having his name and number 
on the cart, yet if he be guilty of the latter offence, he is equally 
liable to the penalty of 40sJ.; and only one penalty is adjudged 
by the magiſtrate. : 
Baldwin, contri, inſiſted, that only thoſe owners of carts, who 
reſided within the given limits were liable to the forfeiture, if 
it were not neceſſary tor the defendant to enter his name and 
place of abode with the commiſſioners of hackney- coaclicy 
(which ſeems to be admitted,) neither was it neceſſary for him 
to have his name or any number on the cart. They are both 
required for the ſame purpoſe, that in cafe of any diſorderly 
behaviour in the driver any informer may know where to ap- 
ply for redreſs. The name of the owner, with his place of 
abode, is directed to be regiſtered with the conmiſſioners of 
hackney-coaches, that they may know where to find him, and 
they give him the number which he is to affix on his cart: 
but if the owner were to put any arbitrary number of his own 
upon his cart, it would convey no information to thoſe who 


(a) It does not appear that the oo are liable to any penalty by any prior Natute, 

(6) If there be no penalty upon the owners in any forme- act, it ſeems doubtiul 

whether the penaltics of this act can be recovered againſt them; as theſe penaitics 

are directed . to be recovered and applied in ſuch manner as forfeitures and penallics 

« are by law now recoverable trom the ewners of ſuch carts ſo driven," ys” 1 
oug 
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ſought it, neither would the name of the owner upon the cart 
lead to a diſcovery of his place of abode. It is only therefore in 
thoſe caſes, where the name and place of abode are to be re- 
giſtered with the commiſſioners, that it is neceſſary that the name 
and the number ſhould be put upon the cart; for the commiſſion- 
ers give that number. That no penalty is inflicted on perſons 
who reſide out of theſe limits is clear from an atrentive peruſal 
of the words of the 24 Geo. 3. /. 2. c. 27. /. 8. The enact- 
ing part is, “ that no perſon ſhall drive any cart, &c. within 
« the cities of London or Weſtminſter, and ſuburbs thereof, the 
« borough of Southwark, and other ſtreets and places within the 
« hills of mortality, or five miles of Temple Bar,” except the owner, 
Sc.; and then, in order to affect the owner, it proceeds, “ And 
« in caſe of ſuch neglect or refuſal of entry, and affixing ſuch 
« number on ſuch carts, &c. the oxwner or driver of ſuch cart, &C, 
« fh reſiding and driven, &c. ſhall be ſubject,“ Sc.; which means 
not only that the cart muſt be driven, but alſo that the owner 
muſt reſide, within theſe limits; for “ reſiding” muſt refer to 
« owner,” and “ driven” to “e cart.“ If this defendant be liable, 
the act may be equally extended to perſons reſiding at a diſtant 
part of the kingdom, whoſe carts may occaſionally come to 
london. The doubt recited in the 24 Geo. 3. was whether per- 
ſons living in the environs of London, though out of the bills of 
mortality, were liable to the penaltics of the former act; for 
even ſome part of Oxford-Street is not within the bills of mor- 
talityz it was therefore io remove all diſſiculties about the diſ- 
tance that this ſection was introduced, by which perſons reſiding 
within five miles of Temple Bar are ſubjcted to the penalties 
of the act, though they do not live within the bills of mor- 
tality. But if there be any doubt upon the true conſtruction of 
the act, as it is admitted that the defendant need not have re- 
giſtered his name with the commiſſioners of hackney-coaches, this 
conviction cannot be ſupported, becauſe it is for that neglect as 
well as for neglecting to have any name or number upon the 
cart, The information charges both; and the judgment applies 
to both: he is convicted of the offence ſo as aforeſaid charged 
upon him in and by the ſaid information,” &c. 

Lord Kexyon, Ch. J.—The eighth ſeQion of the ſtatute 
24 Geo. 3. c. 27. is very inaccurately penned ; but I think that 
the penalties inflicted by it do not extend to this defendant. The 
ſtat 18 Geo. 2. only reſpects perſons who drive carts within the 
eities of London and 1/Veftminfter, and the ſuburbs thereof, and 
ether ſtreets within the hills of morality: for that claſs of perſons 
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certain regulations are preſcribed ; the act requires that the 
name of the owner and the number ſhall be placed on ſome con- 
ſpicuous part of the cart, and that the owners reſiding within thoſe 


JPowrrz. limits ſhall enter their names with the commiſſioners of hackney. 


coaches. The numbers which the act directs ſhall be put upon 
the carts are ſuch as the commiſſioners of hackney-coaches di- 
rect; they go on progreſſively. But the Legiſlature afterwards 
thought that the limits, deſcribed in this act, were not ſuffici- 
ently extenſively; and they wiſhed to extend the regulations of the 
former act to a larger claſs of perſons; namely, thoſe owners of 
carts who live within five miles of Temple Bar, though not 
within the bills of mortality. The 24 Geo. 3. A. 2. c. 27. .. . 
recites a doubt whether the owners of carts, reſiding out of the 
bills of mortality though in places adjoining to the metropolis, 
were bound to enter their names and places of abode with the 
commiſſioners of hackney-coaches; and then it proceeds to 
enact that no perſon thall drive any cart within the limits men- 
tioned in the former act, or within five miles of Temple Bar, 
unleſs the owner ſhall have entered his name and place of abode 
with the commithoners of hackney-coaches, and ſhall have his 
name and the number of the cart upon ſome conſpicuous part 
of it. If the act had {topped there, however inconvenient it might 
have been to perſons reſiding at a great diſtance from Londen, 
we {ſhould have bren bound to ſay that all owners indifferently 
(without any regard to the place of their reſidence) were to 
comply with the requiſitions of the act, if their carts were acci- 
dentally driven within any of theſe limits: but the act proceeds 
further, and adds other words, which are ſufficient to reſtrain 
the operation of the former ones to perſons reſiding within thoſe 
limits; © And in caſe of ſuch neglect, the owner of ſuch cart fo 
« reſiding and driven within five miles of Temple Bar,” 8&c. This 
ſentence is not grammatically expreſſed; but it refers only to 


' perſons who reſide within the given limits. Then the evidence 


given in ſupport of this conviction ſhews that the defendant is 
not liable to the penalties of the act; for it ſtates chat he lives 
at Parſon's Green, which is not within five miles of Temple Bar. 
I am therefore of opinion that the magiſtrates had no juriſdiction 
in this caſe, and that the conviction ſhould be quaſhed. 
ASHHURST, J.— The miſchief, which the Legiſlature wiſhed to 
remedy, is the improper behaviour of perſons driving carts in 
London or the adjoining places. That miſchief does not depend 
upon the place of reſidence of the owner of the cart; for it is 3 


much to be apprehended when the owner lives at a _— as 
when 
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when he reſides in London, However the Legiſlature in that 
clauſe in the 24 Geo. 3. which creates the forfeiture as againſt the 
owner, confines the operation of the act to perſons reſiding 
within the limits before deſcribed. And, as this defendant does 
not live within thoſe limits, he is not liable to the penalties of 
the act. 


Per Curiam (a), 


Conviction quaſhed. 
(a) Abf. Buller, J. and Greſe, J. 


. . — — 


Goopwin qui tam againſt PA RRV. 
The ſame againſt Suirn, and allo againſt Two Others, 


JN conſequence of the deciſion in King g. t. v. Smith (a), 

many actions were brought againſt the different printers of 
the newſpapers for publiſhing illegal lottery ſchemes. The pre- 
ſent plaintiff filed one affidavit in order to hold the four defend- 
ants to bail, and afterwards ſued out one writ againſt them all, 
but he declared againſt them ſeverally as for ſeparate offences. 
Upon which the defendants obtained a rule to ſhew caufe why 
the writ ſhould not be quaſhed, becauſe the affidavit, which is 
the firſt ſtep to be taken under the 27 Geo. 3. c. 1. / 2., and 
without which the writ cannot be ſued out, cannot be ſupported. 
The objection to the affidavit was that each defendant was 
obliged to take a copy of the whole, whereas three-fourths of it 
do not relate to him; and that the office copy was neceſſarily 
ſtamped with four ſtamps, when one only would have been ſuf- 
ficient if the affidavit had affected only one defendant. And 
the caſe of King g. t. v. Horne (b), was relied upon. 

Cauſe was now ſhewn by ſaying that whatever irregularity 
there might have been, the defendants had waved taking advan- 
tage of it by putting in bail, That even if they had not, and 
the affidavit were bad, the plaintiff might ſue for the penalties 
without holding the defendants to bail, and that the plaintiff 
would now conſent to accept common bail. And that the cir- 
cumſtance of including four perſons in one writ was no objec- 
tion to the writ itſelf ; for that, the writ being merely proceſs 
to bring the defendants into court, the plaintiff was at liberty to 
declare againſt them ſeparately. And they added that this caſe 
did not come within the 27 Geo. 3. c. 1., it being an action 


(a) Arte 414. (6) Ante 349+ 
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againſt a printer for printing illegal ſchemes, and not for making 
thoſe illegal ſchemes, or for inſuring. 

Per Curiam.— This caſe undoubtedly comes within the ſta- 
tute 27 Geo, 3. c. 1., which ſpeaks of ſuch penalties againſt cer. 
tain former acts (of which the 22 Geo. 2. c. 28. creating the 
forfeitures againſt the printers of illegal ſchemes is one) as touch 
and concern lotteries. If fo, it was neceſſary that there ſhould be 
an afhdavit previous to the ſuing out of the writ. And this 
affidavit cannot be ſupported for the reaſons urged by the de. 
fendants” counſel ; they are not to be haraſſed with the unne. 
ceſſary expence of taking copies of thoſe parts of the affidayitz 
which relate to offences not imputed. to them individually, 
From this it neceſſarily follows that the writ muſt be quaſhed, 
becauſe the words of the act of parliament are poſitive that no 
proceſs ſhall be ſued out until an affidavit has been firſt duly 
made and filed. And though in ordinary caſes a party may 
wave taking advantage of any trifling irregularity in the mode 
of proceeding by not objecting in the firſt inſtance, the defend. 
ants in this caſe could not wave this objeCtion, becauſe the Court 
are to take care that an action on a penal ſtatute ſhall: not be 
commenced in a mode prohibited by that ſtatute. 

Rule abſolute. 
— —  — — — 


Ven. againſt Calvert. 


IN this caſe the declaration was delivered de bene e, and the 
plea was filed before the bail were perfected; after the bail 
had juſtified, the plaintiff ſigned judgment as for want of 3 
plea. | 
Baldwin obtained a rule to ſet afide this judgment, becauſe 
plea was filed at the time when the judgment was ſigned. 
Shepherd ſhewed cauſe againſt this rule; contending, that the 
defendant, was not entitled to take any ſlep in the cauſe till he 
had juſtified bail ; and that the plea which was filed before that 
time was a nullity. And he cited Coo v. Raven (a), where 1: 
was held that a demand of a plea before the defendant had ap- 
peared, or the plaintiff filed common bail-for him, was a nul 
lity. 
Lord Kexvyon, Ch. J.— The queſtion is whether the perſed. 
ing of bail, which did- not take place till after the plea waz 
filed, ſhall make the plea a good one from the time of per⸗ 


() Ante, 1 wil, 635. See allo Smith v. Painter, ante, 2 vel. 719. 
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fefting bail? We think not. As the plea was a nullity af the 
time when it was filed, it did not become a good plea by per- 
ſecting the bail afterwards, The caſe which has been cited goes 
a great way to determine the preſent, 


Per Curiam, Rule diſcharged. 


BariLLit againſt CaZELEr. 


Ts was an action on a policy of inſurance ; the decla- 

ration contained ſeveral counts, averring intereſt in differ- 
ent perſons. The defendant paid money into court upon ſome 
of thoſe counts, which the plaintiff took out. And the Maſter 
having only taxed the plaintiff his coſts on thoſe counts, 

Law moved that the Maſter might be directed to review his 
taxation, and to allow the plaintiff coſts upon all the counts. 
He ſaid, that the other counts were not added for the purpoſe of 
yexation, but were eſſentially neceſſary, in order to adapt the 
declaration to the truth of the caſe as it might appear at the 
trial, it being doubtful who was intereſted. In Hellier v. Hal- 
lett (a) where money was paid into court upon ſome counts 
only, it was ſaid, ** If the plaintiff take the money out of court, 
« he muſt have the coſts of the whole to that time.” And there 
does not ſeem to be greater reaſon why the defendant ſhould in 
this ſtage of the proceedings be exempted from the payment of 
coſts than after verdict, when, according to the general practice 
of the Court, the plaintiff is entitled to coſts upon the whole 
declaration, though he only ſucceed upon one count. Butcher 
v. Green, Dougl. 677. 3d edition. 

B;wer oppoſed this on the ground that it was not uſual to 


allow the plaintiff all the coſts under theſe circumſtances ; and 


that a contrary rule might be uſed as the means of oppreſſion, 
for then a plaintiff would add unneceſſary counts for the pur- 
poſe of haraſſing his debtor. 

Lord Kexyon, Ch. J.— The invariable rule of this Court is 
43 it has been ſtated by the defendant's counſel; and it is founded 
on principles of juſtice. When a defendant pays money 
into court on ſome of the counts only, it is ſaying in other 
terms, that he admits that the plaintiff has a cauſe of action 
againſt him to a certain extent, but that he means to defend 
himſelf againſt the charges contained in the other counts, And 


(a) Barnes, 286. 
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1792. the plaintiff, by taking the money out of court, precludes him- 
— ſelf from all right to the coſts upon the other counts. 


Barrett 
8 5 Per Curiam, | Rule ref uſed, 


REGULA GENERALIS. 


T IS ORDERED by the Court, that from and after the 
firſt day of next Zaſter term, on every appointment to be 
made by the Maſter, the party on whom the ſame hall be 
ſerved and required to attend ſhall attend ſuch appointment, 
without waiting for a ſecond ; or in default thereof the ÞMaſter 


hall proceed ex parte on the fult appointment, 


THE END OF HILARY TERM. 
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Court of KING's BENCH, 


IN 


Falter Term, 


I: the Thirty-ſecond Year of the Reign of GREOROCE III. 


Garsibe againſt The Proprietors of the TRENT and 
MERSEY NAVIGATION. 


HE declaration in this caſe ſtated, that the defendants 
were common carriers of goods, Qc. for hire, from Stour- 

tort to Mancheſter ; and that the plaintiff on, Wc. at Stourfport, 
delivered to the defendants four pockets of hops, to be by them 
taken care of and ſafely and ſecurely carried from Staurport 
to Mancbeſter, and to be forwarded from thence to Stcckport for 
the plaintiff; that in conſideration of the premiſes, and alſo in 
conſideration of certain hire and reward to be therefore paid to 
the defendants, they undertook to take care of the ſaid hops, 
and ſafely and ſecurely to carry them and forward the ſame; 
yet that the defendants did not forward the ſaid hops from 
Mancheſter to Stockport. The ſecond count ſtated the delivery 
of the hops to the defendants, to be taken care of and ſafely 
and ſecurely carried from Stourport and Manchefeer, and there 
kept by the defendants for the plaintiff until the ſame ſhould 
be forwarded from Manchefter to Stockport, &c. At the trial 
before Wilſen, J. it appeared that the goods, directed to the 
plaintiff at Stockport, were delivered to the defendants to be 
carried by them from Steurport to Mancheſler z that they ar- 
Fs rived 
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1792. Tived ſafe at Manchęſter on the 3oth of September, were that 
w— erening put into the defendant's warchouſe there, where 


pence" (together with other goods) they were conſumed by an acci- 


The Pro- dental fire that night, and before any carrier came from Sz. 


— fort, to whom they could be delivered. It alſo appeared that, 
Navica- according to the courſe of buſineſs, when goods are ſent from 


TIS9Ns 


Stourport to go beyond Mancheſter, if any carrier to the place of 
their deſtination be ar Mancheſter ready to receive them, they 

are immediately delivered upon payment of the carriage from 
Stourport to Mancheſter ; and if not, the defendants keep them 
in their warehouſe till a carrier arrive to whom they may be 
delivered on making the above payment, the defendants not 
charging any thing for lodging and keeping the goods in their 
warchouſe. Some time before the goods in queſtion were de- 
livered to the defendants, their agent told the plaintiff that if he 
would fend all his goods by them they would forward them to 
Siocl ort by the firſt carrier that ſhould come there, without in- 
fiſting on being paid for the carriage before they delivered them, 
and would ſettle with him when they met. A verdict wa 
taken for the defendants, with liberty to the plaintiff to move 
to ſet it aſide and to enter up a verdict for him, if this Court 
ſhould be of opinion that the defendants were anſwerable under 
theſe circumſtances. 

” Gower accordingly now moved to ſet aſide the verdict ; con- 
tending, that the defendants were reſponſible, as it was a joint 
contract by them to carry the goods to Mancheſter, and to keep 
them ſafe at that place till they could be forwarded to $Stockpert ; 
and that it was for their convenience that the goods were de- 
poſited in their warehouſe. 

The Curt refuſed even a rule to ſhew cauſe. 

Lord KENTON, Ch. J. ſaid, if the defendants were conſidered 
merely as warehouſemen, there would be no pretence to ſay that 
they were liable for ſuch an accident as the preſent. The 
caſe of a carrier ſtands by itſelf upon peculiar grounds; he is 
held reſponſible as an inſurer; and the reafon given in the 
books (whether well or ill-founded is immaterial here) is to 
prevent fraud, But I do not ſee how we can couple the cha- 
racter of the carrier with that of the warehouſeman, in which 
laſt the defendants are not liable here, they not having been 
guilty of laches, p 

BULLER, J.—The keeping of the goods in the warehouſe is 


not for the convenience of the carrier. but of the owner of the 
| ; goods: 
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ds; for when the voyage to Manchſter is performed, it is the 1792. 
intereſt of the carrier to get rid of them directly; and it was only —— 
becauſe there was no perſon ready at Mancheſter to receive theſe ©2n5'v* 
goods that the defendants were obliged to keep them. wo Fro. 


Rule refuſed, the Tarxt 


NAVIGA4 
T1ON. 


, Wedneſd. 
_ Forty againſt HERuER. April ch. 


ON a rule to ſet aſide the fieri facias iſſued againſt one of the A feire facies 


. g 8 g _ muſt he in 
bail for this objection, among others, that the alias ſerre the ſherift's 


/acins had not lain in the Sheriff's office the laſt four days before 7 ** 
the return, it was ſaid, by way of anſwer, that it had lain there days beſcre 
four days before the return-day, which was all that was required ** 
by the rules of the court, though it were not there the four 4% 
days, it being returnable on the 6th of Jh, and having been 
taken out on the fourth. But 

Per Curiam. — The rule is, that the writ ſhall remain there the 
laſt four days; and the reaſon is, that the Sheriff may (if poſ- 


ſible) ſerve it. 
Rule abſolute on this objection. 


Holroyd in ſupport of the rule. 
Reader againſt it. 


The Kine againſt The Juſtices of LExps. 22 


the 20th ſection of the ſtat. 17 Geo. 3. c. 56. an appeal By 17 C. 3. 
is given againſt the convictions founded upon that 4197 


and the juſtices convicting are thereby required to make given 10 the 
. . Ions 

« known to ſuch perſon, (convicted, at the time of ſuch con- againſt cer- 

«K vie; 18 ri | of » _ tain con- 
viction, his right to appeal to the next ſeſſions, © 5 ſuch per- Actions, 

« fon, at the time of ſuch conviction, giving to ſuch juſtices no- the party 

« tice in writing of his intention to appeal, and a!fo entering into = ry" K 

tg recognizance, at the time of ſuch notice, with ſureties, con- ing to the 
3 2 juſtices 

« ditioned to try the appeal, c.: and the juſtices at ſuch ſeſ- convicting, 

« ions are thereby authorized and required, upon due proof made — 1 

of ſuch notice of appeal either by the acknowledgment of the recogniz- 


— . *- ance to try 
juſtices to whom the ſame ſhall have been given, or otherwiſe, e appeal, 


* to hear and determine, &'c. and to award coſts, Sc.“ Two Se ana 
3 5 : a theſe juſ- 
juſtices having convicted one Coates under this act of parliament, tices are re- 

| quired to 
give notice do the party of his right to appeal; if thoſe juſtices do inform him of ſuc right, with- 
out ſaying any thing about the notice, and le enter into the recoznizance, the Seſſions are bound 
to receive the appeal though he did not zive the notice in wrifing, 


Pp4 informed 
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1792. informed him of his right of appeal, upon which he entered into 
a recognizance before them, conditioned to try his appeal at the 
3 next ſeſſions, as directed by the ſtatute, but gave them no notice 
The Juſtices in writing of his intention to appeal; for want of which the 
of LEEDS. magiſtrates at the ſeſſions thought they had no juriſdiction, ard 
refuſed to receive the appeal, though the juſtices convicting, who 
were in court, declared themſelves ſatished with the notice 22 
above. Upon theſe facts a rule was granted in the laſt term, 
calling on the defendants to ſhew cauſe why a mandamus ſhould 
not iſſue, commanding them to receive aud hear the appeal ; 

which was now oppoſed by 

J. Heywood on the ground that the ſtatute had made the pir- 
ing of notice in writing an indiſpenſable condition previous t9 
the appeal, without complying with which the party had no right 
to appeal, nor the ſeſſions any juriſdiction to receive it; aud 
that the entering into the recognizance could not anſwer the 
purpoſe of notice, becauſe the Legiſlature had directed the one 
as well as the other; © give notice in writing, and «//5 enter into 
« a recognizance, &c.” He alſo cited R. v. The Fuſlices if the 
We/t Riding of Yorkſhire (a), to ſhew that this Court have always 
been ſtrict in requiring a compliance with the conditions upon 
which an appeal is given: there the appellant having neglected 
to enter into a recognizance within four days after notice, as the 
act required, the Seſſions refuſed to receive the appeal; and this 
Court afterwards held that he was not entitled to appeal at the 
next ſeſſions, on complying with the requiſites of the act, though 
thoſe ſeſſions were within the time given to appeal. 

IWoed, in ſupport of the rule, inſiſted, firſt, that the appellant 
had ſubſtantially complied with the requiſites of the ſtatute, for 
that ſuſhcient notice had been given to the juſtices convicting 
by entering into the recognizance before them, conditioned to 
try the appeal, which could not be neceſſary for any other put- 
poſe ; and that thoſe very juſtices had in open court declared 
themſelves ſatisſied with that notice. But, 2dly, if a notice in 
writing alſo were indiſpenſably neceſſary, that the juſtices con- 
victing ſhould have informed the appellant of the necelſlicy of 
giving ſuch notice, and that for their neglect of duty he ought 
not to ſuſfer. 

Lord KENrox, Ch. J.— When the Legiſlature directed the 
convicting magiſtrates to make known to the party convicted his 
right to appeal, they muſt be underſtood to mean that the 
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juſtices ſhould inform him of the neceſſary ſteps to be taken by 1792. 
him to enforce that right. Theſe two magiſtrates therefore —— 
ſhould have informed the perſon convicted not only that he 2 — 
might appcal againſt their deciſion, but alſo of the neceſſity of hy mms; 
giving them a notice in writing as well as of entering into the \ 
recognizance z otherwiſe the party convicted would be deluded 
by the act of the juſtices in taking the recognizance. This cafe 
is diſtinguiſhable from that cited, becauſe here the party is ſup- 
poſed by the Legiſlature not to know the directions of the act, { 
by their requiring the juſtices convicting to give him that in- 
ſormation. | | 
Per Curiam, Rule abſolute. [ 


9 0 » 
3 — — * 


— . — — — " 


Prarv Adminiſtrator of  BLackweLL again The rider, | 
7 N . rid 27t 1. 
Ducheſs of CuMBteRLanD, Executrix of the Duke | 
1 


of CUMBERLAND. 


EBT on bond. The defendant, after craving oyer of the — 5 — 
bond, which was a joint and ſeveral bond from the Duke bond — 


of Cumberland, and T. S. Lutterell, and of the condition, (which, — joe 4 
aſter reciting that Blaclauell had contracted with the Duke of ſuchneno- be; 
Cumberland and T. S. Lutterell for the purchaſe of an annuity faust e. 1 


ſtatute re- ö 

of 8001. to him, Blackwell, during the life of T. S. Lutterell, for _ to 4 

the price of 4800 J. which had been accordingly paid by Black- phintitr re- f 
dci to the Duke of Cumberland and T. S. Lutterell, &c. was for + ea | | 
the payment of the arinuity,) pleaded, That no ſuch memorial of a memorial if; 
the bond as is required to be enrolled in Chancery by a certain —— mon 9 

act 17 Geo. 3. intitled, c. was enrolled, Sc. before the com- on - 1 

mencement of the plaintiff's ſuit, &%c. Replication that before Sr and ite | 


the commencement of the plaintiff's ſuit, to wit, on, c. a me- ju part ye 1 
morial of the bond was enrclled, c. and that ſuch memorial annity was * 
: contained the day of the month and the year when the bond Ee defends y 

bore date, and the names of all the parties and witneſſes, and ant rejoin | it 


ſet forth the annual ſum to be paid, and the name of the perſon — 


0 for whoſe life the annuity was granted, and the conſideration po 8 _ | 
} L , * , 
of granting the ſame, according to the form of the ſtatute, &c. ; leged by the if | 


as by the enrolment of the ſaid memorial remaining of record — 


4 in the ſaid Court of Chancery at W:/fminſter aforeſaid more = ven | 
. . N g igors 
N fully appears; and this he the ſaid plaintiff was ready to verify that one of 4 
them did 4 
part of it ; this rejoinder is bad; 1ſt, Becauſe it is a departure frem the plea ; , 
Becauſe rhe tact alleged reſpecting the memorial does not contradict the replication : for the 


contideration might have been paid to tlie other obligor on account of himſelf and the co-obli q 
0510 ſtranger tor them both, 4 , 2 1 
by {2 
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by the ſaid record, Oc. Rejoinder, True it is that the memo. 
rial of the bond in the replication, &'c. mentioned, was enrolled 
on the day and year, &c. mentioned; but it alleged that the 
memorial did not truly ſet forth the conſideration on which the 
annuity was granted, but on the contrary ſet ſorth a falſe conf. 
deration ſor granting the fame, in this, that the memorial ſet 
forth that the annuity was granted in conſideration of 4800“. 
paid to the ſaid T. & Lulterell and the ſaid Duke of Cumber- 
land, when in truth and in fact Blackwel! did not at the time of 
the ſuppoſed execution of the bond, or at any time before or af. 
terwards, pay to the ſaid Duke in his life-time the ſaid 4800. in 
the bond and memorial mentioned, or any part thereof, nor did 
the ſaid Duke at the time of the ſuppoſed execution of the bond, 
or at any time before or afterwards ever receive or take the ſaid 
ſum, Sc. ſpecified to be the conſideration for the ſuppoſed bond, 
or any part thereof, &c. or any other conſideration whatever; 
and this, Cc. To this there was a demurrer, ſetting forth for 
cauſes that the defendant had, by her plea in bar, alleged that no 
memorial of the writing obligatory in the declaration mentioned 
had been enrolled, and yet in the rejoinder the defendant ad- 
mitted that there is a memorial enrolled, and alleged that the 
fats contained in it are untruly ſet forth, which is a departure 
from the plea in bar; that the rejoinder introduced matter to 
be tried by the country after the plaintiff had replied with a ve- 
riſication to be tried by the record; that the rejoinder alleged 
matter immaterial, and not traverſable, and denied the exiſtence 
of a fact not alleged in the memorial ſet forth in the replicaticy ; 
that the rejoinder was no anſwer to the replication, Oc. Join- 
der in demurrer. 

Shepherd, in ſupport of the demurrer, contended, that the re- 
Joinder was bad on two grounds; iſt, That it was a departure 
from the plea; 2dly, That it alleged no matter inconſiſtent with 
the allegations in the memorial. 1ſt, It is a departure, becauſe 
the plea denies the exiſtence of any memorial, whereas the te- 
joinder admits it's exiſtence, but attempts to invalidate the force 
of it, becauſe it does not ſet forth the true conſideration of it, 
This is like Morgan v. Man (a), where to debt on bond the de- 
fendant, after craving oyer of the condition which was for per- 
formance of an award, pleaded no award made; the plaintiff 
replied and ſhewed an award ; the defendant rejoined that other 
matters were referred, of which the arbitrators had taken no 


{a) Sir Thomas Raym, 94. 1 Sis. 180. 
notices 


IN THE TrrnTY-SECOND YEAR or GEORGE III. 


587 


notice, and therefore this was no award; to which the plaintiff 1792. 
demurred, and had judgment, on the ground that this was a ——— 


departure; for the defendant ought to have pleaded this ſpecial 
matter in his plea at firſt. To the ſame effect is Roberts v. 
Mariett (a). So in Elliot v. Lane (b) the defendant pleaded to a 
ſeire facias upon a recognizance of bail that no ca. ſa. was taken 
out againſt the principal defendant : the plaintiff replied there 
was one iſſued, and returned non e inventus ; the defendant re- 
joined that the ca. /a. did not lie four days in the ſheriff's 
office; and this was held on demurrer to be a departure. 
Secondly, The rejoinder ſtates no matter which is contradictory 
to the memorial ſtated in the replication. The allegation in the 
memorial is that the money was paid to T. S. Lutterell and the 
Duke of Cumberland; this is not denied by averting that the 
payment was to the former; for he might have received one 
moiety for himſelf, and the other for the Duke: and in the 
caſe of a joint tranſaction like this, payment to one would in 
point of law be a payment to both, 

Baldwin, contri, in anſwer to the firſt objection admitted the 
authorities cited, but denied their application to the preſent caſe ; 
for ſo far from the rejoinder being inconſiſtent with, and a de- 
parture from the plea, it ſtrengthens and affirms it. The 
plea does not deny the exiſtence of any memorial, but only ſuch 
an one as is required by the ſtatute; and the rejoinder ſhews 
the reaſon why there is not ſuch a memorial, by ſtating that the 
memorial which was enrolled did not contain the real conſidera- 
tion, which is expreſsly directed by the ſtatute. The plea 
therefore was correct in ſtating in general terms that there was 
no ſuch memorial as the act dires ; and the rejoinder in pointing 


out in what particular the memorial was not ſuch as is required' 


was equally conſiſtent with the truth of the caſe and the plea in 
bar, As to the ſecond objeCtion, the allegation in the rejoinder 
does in ſubſtance contradict the memorial. By denying that 
the Duke of Cumberland ever received the ſuppoſed conſideration, 
or any part thereof, or any other conſideration for grant- 
ing the annuity, it ſubſtantially denies that T. S. Lutterell ever 
received it for him. And notwithſtanding it is ſtated in the 
condition of the bond that the conſideration was paid to both 
of them, it is competent to the defendant to ſhew that in point 
of fact all the conſideration was received by one only, as was 


) Hund. 188. 
(5) 1 Wil. 334. Powell v. Taylor, II. 28 Ces. 3. B. R. S. F. 
done 
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done in Stratton v. Raſtall (a); where both the principal and the 
ſurety had given a joint receipt for the conſideration- money, 
Now if in fact T. S. Lutterell received the whole conſideration- 
money, it fhould have been fo ſtated in the memorial; and for 
that defect the whole may be avoided. 

Lord Kenron, Ch. J.— Both points are clearly againſt the 
defendant, Wich regard to the ſecond, the defendant in her 
rejoinder averred a fact ſuppoſed to be contradictory to the 
memorial, which is not ſo. It appears by the memorial that 
the conſideration- money was paid to the Duke of Cumberland and 
Mr. Lutterell; which, the defendant has attempted to fay, is 
not true; but the reaſon, ſhe has given why it is not true, does 
not ſupport the propoſition ; becauſe, though the money were 
not paid into the hands of the Duke of Cumberland, it might 
have been paid to ſome third perfon under a joint authority from 
the Duke of Cumberland and Mr. Lutterell, or to Mr, Lutterell 
for himſelf and the Duke. This memorial therefore is con- 
formable to the directions of the annuity act for any thing that 
appears to the contrary upon the record. 

ASHHURST, J.— The rejoinder is clearly a departure from the 
plea in bar, A memorial was inrolled, which upon the face of 
it was a good one; and if the defendant wiſhed to impeach it, 
ſhe ſhould have pleaded it, and ſhewn in what particular it was 
defective, and thus have compeiled the plaintiff to take iſſue 
upon that fact. But, having in her plea in bar alleged that 
there was no memorial, the ought not afterwards to be per- 
mitted to admit in her rejoinder that there was one, and then 
deny the validity of it. 

BuLLER, J.— Nothing is clearer than that this is a departure: 
the defendant's argument goes to admit it. The whole queſtion 
turns on the word « ſuch.” Now what is the meaning of the 


| plea in this caſe; or of the plea of no award, or that of no 


capias ad ſelisfaciendum ; they tender ifſues in fact, and not in lav. 
We are not to require under the allegation “of no ſuch me- 
« morial” every thing that is required by the act of parliament: 
it is merely an iſſue in fact. So in the caſe of an award; if 
there be an award in fact, the party cannot on the trial of an 
iſſue of no award go into objections to the award in point of 
law. It has however been ſaid that the plaintiff might have 
replied that there was no ſuch memorial, &c., in order to have let 
in the objections which ariſe under the act of parliament: but 


(a) Ante, 2 wel. 366. 4 
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that word cannot make any difference; it is till but an iſſue in 
ſact; for otherwiſe it would be ſending down an iſſue in law 
to be tried by a jury: and it might be as well contended that, 
on the trial of an iſſue *“ tiel record,” the parties might at 
niſi prius ſhew errors on the record. The other ground alſo 
fails the defendant, for the reaſons already given by the Court. 
Gros, J. of the ſame opinion. 
Judgment for the plaintiff, 


HaLL againſt LawRENCE. 


THE parties having referred all matters in difference to the 
award of two arbitrators, or, in caſe of their diſagreeing, 

of an umpire, the arbitrators regularly heard all the evidence, 
but, diſagreeing, ſtated this evidence to the umpire, on which he 
made his award without re-examining the witneſſes. After he 
had made the award, the party againſt whom it was made 
applied to him to hear the evidence himſelf, and, on his re- 
fuſing, moved this Court to ſet aſide the award: But 

The Court thought that, as no application was made to the 
umpire to examine the witneſſes before he had made his award, 
the 

Rule ſhonld be diſcharged with coſts, 
Gibbs in ſupport of the rule. Bower, contra, 


— — . — — 


Garten againſt The New River Company. 


HIS was an aQtion for conſequential damage to the 

plaintiff's horſe by reaſon of the burſting of a pipe be- 
longing to the New River works, owing to the negligence of 
the defendants, A witneſs was called at the trial before Lord 
Kenyon at Weſtminſter to prove the negligence, which his Lordſhip 
held to be neceſſary to ſupport the action; and that witneſs 
ſwore that he had ſome hours before the burſting of the pipe, 
and the conſequent accident, informed the turncock, one of the 
defendants ſervants, of the ouzing of the water, which intelli- 
gence (if it had been attended to in time) would have enabled 
lim to proyide againſt the miſchief, In anſwer to this the de- 
fendants counſel offered to call the turncock himſelf, to diſprove 


the evicence of the other witneſs ; which the plaintiff objected 
| to 


Dacheſs of 
Cumnre- 
LAND. 


Saturday, 
Ajril 23th, 


The Court 
will not ſet 
aſide the 
award of an 
umpire be- 
cauſe he tre- 
ceived the 
evidence 
from the ar- 
bitrators 
without ex- 
amining the 
witneſſes, 
unleſs he 
were re- 
quired to 
re- cxamire 
them betors 
the making 
ot his award. 


Saturday, 
April 28th. 


In an action 
againſt a 
maſter for 
the negli- 
gence of a 
ſcrvant, the 
latter is not 
a competent 
witneſs to 
diſprove the 
negligence, 
without a 
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to without a releaſe; and none ſuch being prepared, his Lordſhip 
was of opinion that the turncock was an incompetent witneſs, 
as he came to diſprove his own negligence, which if eſtabliſhes 
by the verdict would be the ground of an action againſt himſelf 
by his employers. And the jury having found for the plaintiff, 

Erſkine moved to ſet aſide the verdict for the rejection of the 
witneſs, contending, firſt, that he was not intereſted in the event 
of the ſuit, inaſmuch as the verdict could not be given in exi- 
dence in any action which the defendants might bring againſt 
him. And even admitting him to be intereſted, yet he waz 
a witneſs from neceſſity, on the ſame ground that coachmen and 
ſailors are admitted to give evidence to diſprove their own ne- 
gligence in actions againſt their maſters and employers for da- 
mage done in their ſeveral occupations, or that on which a ſer- 
vant of a tradeſman is permitted to prove the delivery of goods, 
But 

Per Curiam.—The laſt inſtance cited is an exception to the 
general rule; ſuch a perſon is admitted to give evidence metely 
from neceſſity. But the exception does not extend to the two 
other cafes mentioned of the coachman and the ſailor : the ver- 
dicts againſt the proprietors of thoſe may be reſpeCtively given 
in evidence in actions to be brought by them againſt their 
ſervants, as to the quantum of damages, though not as to the 
ſact of the injury. So the verdict in this caſe may be given 
in evidence in an action by the defendants againſt the witneſs, 


and therefore he is an incompetent witneſs without a releaſe, 


Rule refuſes. 
——— — ͤ—D—Uñ— , 
Poee againſt FosTEeR. 


HIS was an action, for a malicious proſecution tried at 

the Sittings after laſt term before Lord Kenyon. The 
declaration, aſter ſetting forth the record of the indictment, and 
the removal of it into the King's Bench by certisrari, proceeded 
thus; © and the plaintiff further ſays, that the faid indictment 
« being ſo brought, c., he did in due manner traverſe the ſaid 
« indictment; and ſuch proceedings were thereupon had in the 
4e ſaid court, c. that the ſaid traverſe afterwa ds, fo quit, on * 
4 25th February 1791, at, Sc., duly came on to be tried, Sc. 
and ſo proceeded to ſtate the acquittal, c. The copy of 5 
record of the indictment produced in evidence ſtated the award fo 
15 
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the jury proceſs thus; If the Ch, Juſtice ſhall come before that 
« time (that is ſay) on Tueſday next after the end of the [ Eafter] 
« term, &c. at Guildhall, &., according to the form of the ſtatute, 
« He. to try, Cc. at which time, to wit, in 15 days from the 
« feaſt of Eaſter aforeſaid, the Chief Juſtice before whom the ſaid 
« jury came to try in form aforeſaid ſent here his record had be- 
« fore him in theſe words, that is to ſay; afterwards, on the 
« day and at the place laſt within- mentioned before, &&c., the 
« defendant was acquitted, Wc.” Upon the production of 
this record Garrow for the defendant objected, that the plaintiff 
could not prove the allegation of his acquittal but by record, and 
that this record proved it on a day different from thar alleged in 
the declaration, and therefore the variance was fatal. To this it 
was anſwered by Er/hine that the day in the declaration men- 
tioned being laid under a videlicet was immaterial, and that he 
might ſhew the true day by other evidence, which he offered to 
produce. But Lord Kenyon was of opinion that he could not 
receive any other evidence to contradict the record; and as by 
that the trial and acquittal appeared to be on a different day 
from the one declared upon, he thought the variance was fatal, 
and nonſuited the plaintiff. 

Erftine now moved to ſet aſide the nonſuit upon the ſame 
ground; which was refuſed by 

The Court ; who ſaid, that a party in ſtating the proceedings at 
ni prius might allege that the trial was had on the firſt day of 
the Sittings, although in fact it was had on a ſubſequent day 
of the ſame Sittings, the whole Sittings being in law but one 
day, provided the record when produced would ſupport ſuch an 
averment, But that here the day mentioned in the declaration 
varied from the day in the record produced, and that not as 
being a different day merely of the ſame Sittings but of a differ- 
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ent Sittings. And that this objection was equally fatal, though : 


it were laid under a videlicet, the day being material. 
Rule refuſed, 


— ä — —— — * 
The Kix O againſt The Inhabitants of Essex. 


Fine having been impoſed by Lord Long hberengh, when 
going the Home Circuit in the year 1789, upon the 
county of ex for neglecting to repair the county gaol, and that 


Hen out of the county lock. 


ſine 


Nuneſday 
May 2d. y 
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fine having been eſtreated in the Exchequer, the legality of 


—— it was there litigated by the direction of the county ma. 


The Ke 
againſt 
The Inlia- 
bĩtants of 
Ess Ex. 


giſtrates, who in order to defray the cxpences of ſuch litiga. 
tion made the following order at the Quarter Seſſions ; « [4 
& 1s ordered by this Court, that the further ſum of 150/, be 
* advanced by the treaſurer of this county to V. Bullik efy, 
« clerk of the peace for the ſaid county, on account of the ex. 
« pences of defending the inhabitants of the ſaid county from the 
& fine (a) impoſed on them by Lord Loughborough, ſubject to 
« the diſcuſſion of any right that the county have to diſpute the 
« payment of ſuch money.” This order having been removed 
by certiorari into this court, and a rule having been obtained to 
ſhew cauſe why it ſhould not be quaſhed, 

Bearcroft and Wood now ſhewed cauſe; relying on the 12 
Geo. 2. c. 29. which after ſtating the diſficulty of raiſing ſepa- 
rately the ſeveral county rates applicable to particular ſervices 
appointed by different acts of parliament therein enumerated, 
and amongſt others one of Vill. 3. for building and repairing 
county gaols, empowers the juſtices of the Quarter Seſſions to 
make one general rate or aſſeſſment; and by the 6th ſection 
direct the ſums to be paid into the hands of the county trea- 
ſurers, who are thereby commanded to pay it to ſuch perſons, 
« as the ſaid juſtices, at their reſpective General or Quarter Sel- 
dc ſions, or the greater part of them, &c. ſhall by their orders from 
« time to time direct and appoint, for the uſes and purpoſes of the 
« ſaid recited afts, and for any other uſes and purpoſes to which the 
4% public flock of any county, & c. is or ſhall be applicable by law,” 
The latter part of the clauſe, they contended, ſhewed that the 
Legiſlature had other purpoſes in contemplation, to which the 
county ſtock might be applied, beſides thoſe particularly enume- 
rated in the recited acts: and that this was one of thoſe was 
plainly to be inferred as well from the reaſon of the thing, and 
long uſage in ſimilar caſes, as from the fair inference of a ſub- 
ſequent ſtatute, the 14 Geo. 3. c. 59. As a fine when levied muſt 
be paid out of tie county ſtock, and as caſes may ariſe in which 
it may be illegally levied, the expence of litigating the legality 
of the fine ought to be borne by that ſtock which is to be pro- 
tected by it; otherwiſe the county muſt in all inſtances be 
obliged to ſubmit to the impoſition of a fine, however illegal 


(a) Although the order does not ſtate on what account that fine had been impoſed, 
yet it was agreed that the queſtion ſhould be argued and determined as if it were ex · 
preſſed in the order that the fine was impoſed on the account above mentioned. 


And 
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And as the magiſtrates of the county have the diſpoſition of the 
public purſe, they are the moſt proper judges of the neceſlity or 
propriety of incurring ſuch expence in defence of the general 
intereſt. Again, magiſtrates have at all times exerciſed this kind 
of diſcretion over other objects than thoſe particularly provided 
for by ſtatute. They have often directed proſecutions for miſ- 
demeanors at the public expence, although (ſtrictly ſpeaking) 
they are not authorized to make allowance for any other 
public proſecutions than felonies. Laſtly, by the 14 Geo. 3. 
6. 59. the management of county gaols is ſubmitted to the 
magiſtrates in quarter ſeſſions, who may iſſue ſuch orders as 
they think neceſſary for the purpoſes of the act; and it is there- 
by direted that the expences attending the execution of ſuch 
orders ſhall be defrayed out of the county rates, In this in- 
ſtance they act as truſtees for the county; and the expences of 
litigating a queſtion in which the county are directly intereſted 
ought to be borne, not by the individual magiſtrates, but, by 
the county at large. 

Erſkine and Boxer, contra, ſaid, that to ſupport this order it 
was not enough to ſhew that by the words of the 12 Gez. 2. the 
magiſtrates might appropriate the county ſtock to other pur- 
poſes than thoſe which were before ſpecifically enumerated, and 
to ſuch other as by law it is applicable,” for the queſtion ſtill 
remains whether this be ſuch a purpoſe as is there reſerred to: 
no authority has been cited to ſhew that it is; and not a ſingle 
inſtance has been mentioned of any attempt ſimilar to the pre- 
lent, Nor can it be contended that the words alluded to will 
otherwiſe have no operation; for the expences of proſecution for 
{clonies are not before referred to in the act, which is ſufficient 
to latisfy thoſe words. The magiſtrates have no diſcretionary 
power over the county purſe ; they can only apply the public 
money to ſuch purpoſes as are ſpecifically provided for, or which 
are ſanctioned by long and undiſputed uſage. Unleſs this rule 
be ſtritly adhered to, no other line can be drawn, and the de- 
parture from it may lead to the moſt dangerous abuſes. 

Lord Kenvox, Ch. J.—If the conteſt in this caſe had been 
whether the juſtices of the county could arbitrarily impoſe 
taxes on the county, the only anſwer, that could have been 
given, would have been in the negative. But the queſtion 
here is where by any expreſs law, or by precedent and long 
uſage, that which has been done was not lawfully done: 


| and if it be warranted by precedent and long uſage, and 
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by many analogous caſes in the law, the order may be ſupported, 
though there be no preciſe act of parliament to direct it. Long 
before the ſtatute alluded to, various duties were impoſed upon 
counties, one of which was the repair of bridges, and that wa 
before any county rate was directed to be made by any act a 
parliament. And whether theſe duties aroſe by the common 
law or were impoſed by any ſtatute, it was at the ſame time 
implied that thoſe, who imputed any neglect to a county, might 
do fo without any foundation; in which caſe the county mult 
neceſſarily have had the power of defending themſelves. Trials 
of this kind have been frequently had, and even diſputes be- 
tween two counties, which could not have been conducted with. 
out great expence; that expence has always been borne by the 
county, and taken out of the county ſtock; and yet there is 10 
act of parliament to enable the county to do fo, but it is founded 
on long uſage and the neceſlity of the thing. I am not driven, 
nor will I ever reſort to, the maxim, communis error facit jun; 
but uniform and unbroken uſage facit jus. This is that which 
makes the common law: it is not to be found in the (tatute-book, 
but in the text-books, which treat on it as the common law of 
the land. There is another claſs of cafes analogous to the pre- 
ſent, the colts of defending appeals againſt orders of removals, 
The ſtat. 43 Eli. c. 2. f. 1. gave power to the pariſh officers to 
raiſe a pariſh ſtock; and when a ſubſequent ſtatute, 13 & 14 
Car. 2., raiſed the queſtions of ſettlements, it became necellary 
to have recourſe to ſoine fund for defraying the expences of liti- 
gating them; and thoſe expences have always been paid by the 
pariſh officers out of the pariſh ſtock. The propoſition therefore 
on which I rely is this; that wherever a duty is impoſed on a 
county, and where colts incidentally and neceſſarily ariſe in 
queſtioning the propriety of acts done to enforce that duty, the 
magiſtrates, who have the ſuperintendance over the county purſe, 
have neceſſarily a right to defray ſuch expences out of the county 
ſtock. | 
ASHHURST, J. Where magiſtrates have acted Beni fide for the 
intereſt of the county, over which they preſide, in oppoſing the 
levying of a fine, which (as they think) has been improperly im 
poſed, they ought not in reaſon to be burthened individually wit 
the expences attending it. And if any authority can be found, 
either of the ſame kind, or by analogy to ſimilar caſes, it ovgbt 
to be adopted in this caſe. Now the inſtance (mentioned by 


my Lord) of defending appeals ſeems ſtrong in point. The N 
tuts 
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tute of Elizabeth directs the overſeers to provide a ſtock for the 
relief of the poor of the pariſh, the putting out of pariſh appren- 
tices, © and to do and execute all other things as well for the 
« dilpoſing of the ſaid ſtock, as otherwiſe concerning the pre- 
« miſes, as to them ſhall ſeem convenient.” It might therefore be 
argued that the ſtock ſhould not be applied to any other pur- 
poſes than thoſe ſpecifically mentioned : but a ſubſequent ſtatute 
having directed the removal of paupers, and the expences of li- 
tigating the queſtions of ſettlement being a conſequence upon 
ſuch removal, it has been the conſtant practice to allow theſe 
expences to be defrayed out of the pariſh ſtock ; the legality of 
which has never been diſputed. So, in this caſe, the act of 
parliament having directed a county ſtock to be raiſed, and to 
be applicd to certain pupoſes therein-mentioned, and to others 
« to which the public ſtock of any county is applicable by law,” 
reaſon and analogous caſes warrant us in ſaying that the expences 
of litigating the legality of the fine impoſed upon the county 
ought to be defrayed out of the county ſtock. 

BuLLER, J. Whether this caſe be conſidered on the principles 
of the common law, on the authority of analogous caſes, or on 
the words of the ſtatute itſelf, I am of opinion that the order of 
Seſſions may be ſupported. The caſe of bridges bears ſo ſtrong 
an analogy to the preſent, that on principic it is not to be 
diſtinguiſhed from it; and that, it is to be remeinbered, was a 
caſe well eſtabliſhed before the ſtatute 12 Geo. 2. Then, if at that 
time all the expences incurred in litigating queſtions between 
two counties ſhould be borne by the reſpective counties, and 
paid out of their county ſtocks, let us ſee how the queſtion ſtands 
lace that act. That ſtatute, aſter reciting two former acts 
reſpecting the repair of county bridges and highways, and 
ther ſtatutes reſpecting gaols and other different objects, for 
each of which a ſeparate rate was to be raiſed, directs one general 
rate to be made for the purpoſes of thoſe acts, and for other 
purpoſes to which by law it is applicable; Now if before that 
at the county were liable to pay the expences of litigating 
queſtions reſpecting the repairs of bridges and highways, it 
muſt (till continue liable, notwithſtanding the words of the act 
are conſined merely to repairs : and if this be the true conſtruction 
of the ſtatute with regard to bridges and highways, we cannot 
put a narrower conſtruction on it as to county gaols. In my 
opinion the true conſtruction of this act is, that the neceſſary ex- 
pences of eyery thing relating to the ſubjects therein-mentioned 
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1792. muſt be borne by the county, and paid out of the county ſtock, 


ECL If it were otherwiſe, the active magiſtrates of a county would 
Ee ING 


ape be put in a perilous ſituation, in a variety of caſes that might 

bene er happen. For inſtance; the juſtices of the peace have under 

Es3xx+ one of the acts (a) power to purchaſe land adjoining to county 

bridges: now if the words of the ſtatute be taken ſtrictly, they 

would be confined to the ſum contracted for with the ſeller; 

but the purchaſe cannet be completed without ſome other contin- 

gent expences, taking an abſtract of the title, drawing the con- 

veyance, &c., which muſt therefore neceſſarily be included 

in the act. To go a ſtep further; objections may be made to 

the title after the contract is entered into, and a ſuit may be 

inſtituted againſt the magiſtrates, who contraQted, to compel 

them to carry the agreement into execution; it would be abſurd 

to ſay that thoſe who have contracted on behalf of the county 

ſhould not be defended at the expence of the county againſt ſuch 

a ſuit. It ſeems therefore that the neceſſary expences attending 

all thoſe ſubjects mentioned in the act mult be paid out of the 

county ſtock ; and that is ſuſſicient for the determination of this 

eaſe. But, even upon more general grounds, when a county 

is attacked, they ſhould have the power of deſending themſelves, 

if unjuſtly attacked; and whether or not there be juſt grounds on 

which they may deſend themſelves, it muſt, according to reaſon, 

the words of the ſtatute, and by neceſſary implication, be deter- 

mined by the juſtices acting at the Seſſions,” in whoſe hands the 
diſtribution of the county rate is veſted. 

GROzE, J. declared himſelf of the fame opinion. 
Order of Seſſions affirmed! 


(a) 14 Ges. 2. c. 33. /. 1. 


. The Kinc again The Inhabitants of STOTFOLD. 
c. Stn. 
an order of CAN an appeal apainſt an order, by which M. Shaw, his wife 


emoval . mh 4 1 
— and eight children, were removed from Stotfold to Chilvess, 


1 the order was quaſhed, ſubject to the opinion of this Court en 
cparately, g 

and in dif- the following caſe: 

terert 


counties, is M. Shatvy the pauper, was born at Sf in 1741 his father, 


— : 4 _— who dicd about twenty years ſince, was then and continued to the 
* ey (» 


void; and time of his death a ſettled inhabitavt of Chilvers Coton ; and the 
the paris. x . - . 

. — 5 pauper M. Shaw has acquired no ſettlement in his own right, 
"REN except in the manner following ; 'The pauper was removed in 
muſt appeal * 5 
to tlic next ſelene 
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the year 1776, with his wife and ſive children, none of whom, 
nor any of the other children named in the preſent order, have 
gained any fettlement in their own right, from Sanden in the 
county of Hertford under an order of removal, in the uſual form, 
to $/2tfold, The pariſh officers of Sanden took this order and 
the paupers immediately to Szozfold, and there delivered them, 
with the order, to the pariſh officers of Sz2zfold, by whom they 
were received; and againſt that order there was no appeal, 
The pauper with his family has ever fince till the preſent re- 
moral occaſionally reſided in, and been relieved by, the pariſh 
of Stotfold, It was then proved on the part of the reſpondents 
(aſter hearing counſel for the appellants who objected to the 
evidence as inadmiſſible, but which objection was over- ruled by 
the Court) that the order of removal from Sandon to Stotfeld, 
and the examination on which that order was founded, were in 
ſact ſigned and taken by the two juſtices ſeparately, and not in 
the preſence of each other; and that one of the two juſtices, 
though a magiſtrate for the county of Hertford, took the ex- 
amination and ſigned the order at his own houſe ſituate in that 
part of the town of Roy/lon, which lies in the county of Cambridge; 
Koyſon being partly in the county of Cambridge and partly in that 
of Hertford, 

Bearcroft and Chambre, in ſupport of the rule to quaſh the 
order of geſſions, admitted that an order of removal unappealed 
ayainſt is concluſive, if made by two jullices acting within their 
juriſdiftion, but contended, that the order in 1776 was an abſo- 
lute nullity, being made by one juſtice only who had juriſdiction, 
he magiſtrate, who examined the pauper and ſigned the order in 
Cambridgeſhire, acted out of his juriſdiction. But a juſtice of the 
peace for one county cannot act in another; his acts there have 
19 greater force than thoſe of a perſon who is not a juſtice: 
for there he is not a magiſtrate. 15 Vin. Abr. 11. (D. 2). Then if 
this order were a nullity when it was made, it never can become 
a valid inſtrument, but may be reſiſted whenever it is attempted 
to be enforced, though there were no appeal againſt it. Treſ- 
paſs may be brought for diſtraining for a poor rate, if the party 
be not an occupier, though the rate be good on the face of its 
and it be neceſſary to impeach it by extrinſic evidence; or he 
may replevy the goods diſtrained. Milward v. Caffin, 2 Bl. Rep. 
1330; and in that caſe the Court ſaid, that the confirmation by 
the Seſſions on appeal was alſo a nullity, This he ws that it was 
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not only not neceſſary to have appealed in this caſe, but that, 
had there been an appeal, the order was not capable of confir- 
mation. In R. v. Jer and another (a“, where the defend. 
ants appealed againit an order appointing them overſcers, on 
the ground that the perſons appointing them were not juſtices, 
Lord Mansfield ſaid, There can be no appeal to the quarter- 
« ſ{eſſhons from the acts of perſons calling themſelves juſtices, 
* and who are not ſo. If perſons exerciſe a juriſdiction, 
& who are not entitled, the whole is a nullity, and the party 
« aimed at need not pay any regard to it.” Again in R. v. 
Swalcliffe (b) an order of removal to Aſcot, a large village in 
Whichferd pariſh, againſt which there was no appeal, was al 
terwards held to be a nullity ; and Lord Mansfield ſaid, & As 
« to the removal to Aſcct, it was no reaſon for an appeal. It was 
« in truth no removal at all: it was a mere nullity.” There 
the defect was not apparent on the order itſelf, but was ex- 
plained by extrinſic evidence. That caſe proves not only that 
an order, though good on the face of it, may be impeached 
by parol evidence which ſhews it to have been originally void, 
but alſo that the pariſh receiving the pauper under ſuch ay 
order is not eſtopped to give that evidence. If arguments of 
convenience be urged on the other fide, it may be obſerved, 
that they have no reaſon to complain of any inconvenience, 
ſince the pariſh of Stetſld have for many years been maintair- 
ing the pauper and his family, whom they were not bound to 
ſupport at all. 

IWilfen, Garrow, and Mulis, contra. It is an univerial pi .u- 
ciple, from which it will be dangerous to depart, that an order 
of removal unappealed againſt is concluſive as to all the world. 
And the object of the Legiſlature, in giving an appeal agaiult 
orders of removal, was to bring all theſe queſtions to a final de- 
termination ſoon after they aroſe. In this caſe the pauper was 
not only received by Srearfold pariſh under the former order, but 
occaſionally relieved there for 15 years. It is to be obſerved 
alſo, that there is no objection to the order on the face of it: 
The juſtices at the ſeſſons had juriſdiftion over it; and it ought 
not to be impeached in this indirect manner after the time for 
appealing againſt it is expired. It has been contended however, 
that it was a mere nullity, and that Szo7fold could not have ap- 
praled againſt it: in anſwer to which it muſt be remarked, that 


(a) Cad. 137. (5) E. 248. 


almoſt 
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almoſt all the queſtions reſpecting the illegality of orders of 
removal have ariſen on appeals; and many of them too in caſes 
where the deſect was apparent on the order; K. v. Hareby (a), 
not ſaid to be made © on complaint z” X. v. Weſton Rivers (6), 
not on the complaint * ot the churchwardens;“ R. v. Welton (c), 
not ſaid to be made by „ two juſtices;“ R. v.:Uplin (d), 
only juſtices of the county, not © juſtices of the peace ;” and R. 
v. Dablyn (e), only juſtices ia, not of or for, the county; and a 
variety of ſimilar caſes might, if neceſſary, be produced. Theſe 
ſhew the univerſal opinion of I/e/minfter- Hall upon this point; 
for if they were not the ſubject of an appeal, not only the re- 
ſpeQtive Courts of Quarter Seſſions have exceeded their juriſdiction 
in entertaining the appeals, but this Court has alfo ated impro- 
perly in granting writs of certizrari to remove the proceedings in 
ſuch caſes; for if the original orders were nullities, and need 
not have been appealed againſt, it was nugatory to have them 
returned into this court for the purpoſe of quaſhing them, 
ſince whether quaſhed or not they could never be enforced. It 
leems then too much to ſuppoſe that the uniform practice in all 
the courts of ſeſſions ſrom the reign of Charles the Second to the 
preſent time, ſanctioned even by the authority of this court, 
has been ill-founded in law: but that practice is warranted by 
the conſtruction of that clauſe in the act which gives an appeal (7) 
to the next ſeſſions, and it has convenience and juſtice for 
its ſupport. It is highly convenient to the public that theſe 
queſtions ſhould be litigated ſoon after they ariſe; and it ig 
more juſt that the partics, who intend to object to an order of 
removal on ſome other ground than the real merits of the caſe, 
ſhould be compelted to make that objection early, than be per- 
mitted to wait till all evidence is loft, on which another order, 
grounded on the merits, t1ay be made. There is alfo another 
reaſon why the evidence offered ſhould not have been admitted, 
becauſe the parties to be affected by it could not be prepared to 
repel it. As to R. v. Swa/clife ; the village, to which the 
order of removal was directed, was not a paviſa, and did not 


maintain its own poor; there was therefore no one to appeal. 


But in R. v. Kirby Stephen (y), it was held, that an order, 
though made to the parith, inſtead of the townſhip which. 
maintained it's own poor, was concluſive. on the latter, though 


ke) Andr. 361. (5) Sa/k. 492 (e) 5 Mid. 332» (4) Caf. of 8. 25. 
L 474» (f) 13 & 14 Car. 2.c. 12 f 2. ( 8) Pere 205, 
| ne 
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there were no appeal. The caſe of 1itzeard v. Cain (a) cannot 
indeed be reconciled with the other caſes: but it is to be ob. 
ſerved, that De Grey, Ch. J. was abſent when it was decided; 
and in a ſubtequent caſe at /, privs Buller, J. ruled dilferently; 
Kettle and Another v. Walton (b). That was treſpaſs for taking 
a diitreſs for a poor rate; the queſtion was whether the two 
plaintiffs were joint occupiers; and Buller, J. ſaid, that it waz 
a proper queſtion to be tried at the ſeſſions, and could not be 
gone into in that action. Now if only one occupied, the other 
was not an occupier at all. In K. v. Saltrem (c), on an appeal 
againſt a pariſh indenture of apprenticeſhip, one objection here 
was, that the Seſſions had refuſed to receive evidence to ſhew 
that at the time of ſigning the indenture the name of only one 
Juſtice was put to it; to this it was anſwered that the appellant 
ſhould have appealed before he ſigned the counterpart, and that 
his having executed it ſhould operate as an cſtoppel to his aſter. 
wards impraching it; and of this opinion were the Court. 80 
in this caſe the pariſh of Staffold, by receiving the pauper under 
the order, are eſtopped to impeach it now: if they had intended 
to diſpute its validity, they ſhould have appealed againſt it to 
the next ſeſſions. 

The Court took time to conſider of this caſe ; and now the 
counſel moving for the opinion of the Court, 

Lord Eexvox, Ch. J. ſaid, that he was not then prepared to 
ſtate from his papers the reaſons at length upon which their 
judgment was founded, but that he had thoroughly and atten- 
tively conſidered the queſtion, and that the reſult of his deli- 
berations and of the reſt of the Court was, that the former order 
was only voidable, not ablolutely wid; and therefore that it 
was neceſſary for the pariſh, who wiſhed to avoid it, to have ap- 
pealed againſt it in the regular courſe of proccedings. That it 
would be extremely inconvenient to permit a pariſh to ſet aſide 
an order of removal at any diſtance of time, which had been 
acquieſced under for years without any diſpute. And that a 
diſtinction had always prevailed between void and voidable in- 
ſtruments; a ſtrong inſtance of which was that on the con- 
ſtruction of the ſtat. Weflminfler 2. c. 1.3 which, though it 
enacts that all fines contrary to that act ſhall be %% fure null, has 
been held to mean only vaidalle by ſome legal proceeding d). 


(a) 2 Bl. Rep. 1330. (% Huntirgden Spring Aſſizes 1780. 
(e) Ea. 24 Ger. 3. B. R. (4) Fide Rex v. Hampſpall Ridzvart, ante, 3 wel, 380. 
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GRosk, J. alſo added, that in a caſe in Strange (a) it was held 
that the Seſſions “have power to look into the juriſdiction of 
« the juſtices” removing. | | 5 

Per Oo of Seſſions, quaſhing the original order, 
confirmed. 

(a) Albrighton and Shifton, 1 Str. 300. 


Doz on the ſeveral Demiſes of Turner and Wife, 
and WaRD, againſt KETT. 


a ſpecial caſe reſerved at the trial of an ejectment, 
This to 2 an eſtate in Suffolk. N. Goddard, by 
will dated 17th November 1758, deviſed to her „ 
Elizabeth Foldſom and the heirs of her body lawfully to be oo 
ten, and for default of ſuch iſſue to E. the wife of F. Ward, - 
life, and after her deceaſe to the three eldeſt children of E. . ? 
or ſuch of them as ſhould be living at the time of her decea ©, 
and to their heirs, as tenants in common, with this proviſo ; 
« if any of the ſaid deviſees, to whom an eſtate-tail in the ſaid 
« reſpeCtive premiſes is hereinbefore limited, ſhall at any time 
« levy a fine, or ſuffer a common recovery, of the ſame, in or- 
« der to enable him, her, or them, to ſell, mortgage, or other- 
« wiſe diſpoſe thereof, or to bar the ſaid entail, then I do order, 
« direct, and give full power and bn to the perſon or 
« perſons who ſhall be next entitled to enter, We, After the 
making of the will ZE. Foldſom married J. Reit, and in December 
1760, in the life-time of the deviſor, died, leaving a ſon, the pre- 
ſent defendant. The deviſor knew of the birth of the defendant, 
and of the death of his mother, immediately after thoſe events 
happened. In Ofober 1762 the deviſor made a codicil to his 
will, atteſted by three witneſſes, in which he recited that in hig 
will he had appointed one S. G. one of his executors, which he 
wiſhed to revoke, and then he appointed N. G. in his ſtead ; and 
after giving the new executor a ſmall legacy, he concluded thus; 
* And I do hereby declare that my ſaid will in writing, bearing 
« date, Sc. and this codicil, which I will ſhall be added to 
and deemed part thereof, do contain my laſt will and teſta- 
* ment.” In October 1763 the deviſor died; ſince which time 
the defendant has been in poſſeſſion. E. Ward died in Auguft 1782, 
in the life-time of her huſband J. Ward, 8 4 5 er 
he leſſors o aintiff, an 
M. the wife of J. Turner, one of t l P 2 
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1 792. T. Ward; who were two of the three eldeſt children of E. Ward, 
— at the time of making the will, and at the time of the deviſor's 


death, the other children of E. J/ard having died before her, 


ait T. Ward died in Ofteber 1783, leaving T. M. Ward, the other 


le ſſor of the plaintiff, his eldeſt fon and heir at law. 

Wilſn, for the plaintiff, contended, that the deviſe to E. Fall. 
em and the heirs of her body became void by the death of 
Flizabeth in the deviſor's life-time ; and that nothing paſſed by 
the codicil to her children. With regard to the will itfelf, it 
was finally ſettled in Heodg fon v. Ambre (a), and Parner v. 
White (b), (where a contrary dim of Popham, J. in Fuller y, 
Fuller, Cro. Fac. 423. was over-ruled,) that ſuch a deviſe is void 
in the event that has happened; that the words “ heirs of the 
« body” ar? merely a deſcription of the intereſt given to the an- 
ceſtor; and that © in default of ſuch iſſue” mean only the deter- 
mination of the eſtate-tail. Neither does the codicil vary this 
caſe in favor of the defendant. On the face of it there is nothing 
particularly applicable to this deviſe, The general object of it 
was to change an executor. Tt 1s true that it appears by the caſe 
that the deviſor, when he made the codicil, knew of the death 
of E. Foldſom : but that operates in favor of the plaintiff; be- 
cauſe, if the deviſor had intended to give any eſtate to E. Fal. 
ſims children, he would have made ſuch a deviſe in exprels 
terms. It was ſaid in Hodgſon v. Ambroſe, that where a deviſor 
uſes technical words, they muſt be underſtood in their legal 
ſenſe, unleſs other words be alſo uſed to ſhew that he uſed them 
in a different one. Tut here are no other words to ſhew ut 
the deviſor uſed the words * heirs of the body” in a different 
ſenſe from that which the law gives to them. Now the only 
effect of the codicil is, that it operates as a re- publication of the 
will : then reading this will as if made at the time of the codici, 
it is a deviſe to E. 7uſom and the heirs of her body; and there 
being no ſuch perſon in rerum naturd as E, Foldfom, the deviſc is 
abſolutely void. Prelt v. Rigden, Plowd. 345. 2d reſolution; 
and Goodr ight v. Wright, 1 Str. 25.; and 1 P. IV ms. 397+ tall 
reſolution. The caſe of Stead v. Berrier (c) ſeems deciſive 
this caſe. R. B. having a ſon R. who alſo had a ſon R. deviſed 
to R. his ſon and his heirs; R. (the ſon) died in the deviſor's 
life-time ; and the deviſor afterwards by a codicil deviſed part 


(3) E. 344. . 4 C1 Bro. Ch. Caf. 219. b. 
2 Leu. 24% 


(s) Dougl. 337. 3d edition. 
(e) Sir T. Fon. 135.3 Sir T. Raym. 408. 1 Mad. 267. 2 Mad. 313. 


Pell. 546. and 1 Fentr. 341. 


of 
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of the lands, before given to R. his ſon, to a ſtranger, and de- 
fired that the codicil ſhould be made part of his will ; he re- 
publiſhed his will, and at the ſame time, animo tęſtundi, by words, 
without writing, declared that his grandſon R. ſhould take and 
have © as his father capere & habere potuiſſet.” It was held by 
this Court, on a writ of error from the Common Pleas, that the 
grandſon could not take cither under the will, or the codicil, or 
both together; that, though (according to Beckford v. Parnecott, 


(ro. Eliz. 493.) a republication of a will will paſs lands pur- 


chaſed after making the will, if the words of the will be apt 
and proper to paſs them, yet that, in the caſe at bar, it could not 
have the effect of giving the lands to the grandſon, they being 
deviſed by the will to his fon and his heirs, and that ſon dying 
in the deviſor's life-time. 

Jaddrell, for the defendant, argued that, though the deviſe to 
E. Faldſam herſelf was void in the event that had happened, the 
children of F. Fold/am were entitled under the codicil. This is 
diſtinguiſhable from Gzedright v. right and the other cafes 
cited; becauſe here it was the deviſor's intention that E. Fold- 
fam, the deviſee, ſhould not bar the entail. It is ſtated in the 
caſe that the deviſor knew of the death of E. Foldſom ; and there- 
fore, taking the codicil as a republication of the will, it ſtands 
thus; a deviſe to the heirs of the body of E. Foldſom (E. F. 
herſelf being dead); then thoſe heirs may take. 

Lord Kenyon, Ch. J.—Nothing can be better eſtabliſhed 
than that if there be a deviſe to 4. and his heirs, or to the heirs 
of his body, or to A. in tail, and 4, die in the life-time of the 
deviſor, the deviſe is void, It hag been thus ſettled in all the 
eaſes from Brett v. Rigden to Ambroſe v. Heodg fon, and Warner v. 
White ; and indeed the caſe of Ambroſe v. Hodg ſon was carried 
up to the Houſe of Lords, not on account of doubts entertained 
by any lawyers concerning the determination of this Court, or 
of the Court of Chancery, but merely to ſatisfy the anxiety of 
the parties themſelves. Now, in this caſe, conſider what was 
the intention of the deviſor ? He deviſed to E. Foldſom and the 
heirs of her body. She therefore mult have taken as a pur- 
claſer, and would in the event of her ſurviving the deviſor 
have had the power of ſuffering a recovery, and her children 
mult have taken by deſcent; whereas this is an attempt, on the 
part of the defendant, to make them take as purchaſers, which 
would alter the courſe of deſcent. Then it has been argued that 
this differs from the ſormer cal-s cited, on account of the pro- 


viſo 
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viſo which was inſerted in the will to prevent the tenants in tail 
ſuffering a recovery: But that was an impotent attempt by the 
deviſor; for it is not permitted to a party to give an eſtate to 
another, and deprive that other of the legal conſequences annexed 
to it. With regard to the codicil; it would operate as a repub. 
lication of the will for many purpoſes, ſuch as that of paſlng 
lands purchaſed after making the will, but not ſo as to alter the 
will, Now ſuppoſing the deviſor had by his will given an eſtate 
in tail to E. Foldſim, and had after E. Feldſam's death republiſhed 
it by a codicil, that would not have altered the meaning of the 
words in the will; and the words here uſed are equivalent to 
thoſe, If this codicil were ſufficient to paſs the eſtate to the re. 
preſentatives of E. Feldſom, there never would be a lapſed legacy 
when there was a republicition of the will, but it would always 
go in favor of the executors of the Jegatee decealed, 

ASHHURST, J. of the fame opinion. 

BuLLER, J. It is admitted that a republication can have ng 
other eſſect than to let the will ſtand as if it were made at that 
time. Then if this will be read as dated at the time of the co. 
dicil, it purports to convey an eſtate-tail to a dead perſon, which 
is a void deviſe; for nothing is given by the will to the heir 
of E. Foldſom, but to E. Fold/:m herſelf. Then conſider the 
effect of the circumſtance ſtated in the caſe, that the deviſor 
knew of the death of his grand-daughter when he made his 
codicil. Suppoſing in the firſt place that he had not kovywn of it, 


the deviſe would have been void ; theretore the mere circum» 


ſtance of her being dead would not alone vary the cafe. Neither 
can it be material that he did know of it; becauſe it that were 
to make any difference, it would be frying that ſomething, not 
apparent oa the face of the will, ſhould vary the conſtruction of 
that which appeared on the will itſelf (a). 

Gros, J. It is unnecctiary to add to what has been already 
ſaid by the © ourt; and I will only refer to the words of Lord 
Ch. J. Parker, in Goodrigh4t v. Wright ; where, after it ating the 
caſe and the judgment of the principal point, he ſays (5), “ Aud 
« thus has the law been long clearly ſettled as to this point, ever 
& ſince Bret and Rigden's caſe. But on this occaſion 1 have bee 
« the larger in delivering the judgment of the Count, becaulc of 
« ſome late endeavours to invalidate this rule, which, by tic Ways 


(a) In Stead v. Be rier, Sir T. Raymond ſad, “ Conitructions of wilis ougiit to be 
« collected out of the words, and not dehors, or by averment; as 5 Co. 68. Chenye's 


C caſe.” 
(5) 1 P. Was. 399. 


« pa 


Kn =. ow $— a ES 


Ci 


In THE TairTY-SECOND YEAR OH GEORGE III. 


may make it proper to obſerve, that the altering ſettled rules 
« concerning property is the moſt dangerous way of removing 


« 1and-matrks.” 
Paſtea to the Plaintiff, 


Rox on the Demiſe of CarisTopneR James againſt 
D. Avis and Maxy his Wife, Arcuisald Hay and 
EL:Z4BETH his Wife, and Joan BarBtr and ANN 
his Wife, | 

ON the trial of this ejectment at the laſt ſummer aſſizes at 

Hertford, before Gould, J. a ſpecial caſe was reſerved for 
the opinion of this Court, The material facts in this caſe were 
theſe 3 J. Beech, being ſeiſed in fee of the premiſes in queſtion, 
deviſed to his wife for life, and after her deceaſe * to be equally 

« divided between his four children, Henry, John, Elizabeth, and 

« Sarah, and to each of them and their heirs for ever, ſhare and 

« ſhare alike; and in caſe they ſhould be minded and agree among 

« themſelves to fell the ſaid eſtate, then every one of his ſaid 

children ſhould have their equal ſhares of monies from thence 

« ariling : but if they conſented and agreed to keep the eſtate 

& whole together, then and in ſuch cafe all the rents, iſſues, and 

« profits, thereof from time to time, as they ſhould become due 

and payable, ſhould be equally paid and divided between his 

four children, and to the ſeveral and reſpeCtive heirs of them 
© on their bodies lawfully begotten, ſhare and ſhare alike.” 

Ann James, who was the only ſurviving child and heireſs of 

Henry Beech, the eldeſt ſon of J. Beech, the deviſor, and was in 

poſſeſſion of the fourth of the eſtate which her father had, and 

who ſurvived her huſband, by will, dated gth of February 1785, 

a%er reciting that ſhe was entitled to one undivided fourth part 

of a freehold eftate at North Mimms, in the county of Hertford, 

(the eſtate deviſed by her grandfather J. Beech) deviſed her ſaid 

undivided fourth part, ſhare, or intereſt, of and in the faid free- 

hold farm, gc. unto M. Pearſon, and his heirs and aſſigns, 
upon truſt, (during her mother's life) to pay the rents in thirds 
to her mother, and her two, daughters Elizabeth James (ſince 

arried to A, Hay), and Ann Barber, or their aſſigns; from 
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© ſpective 
©« heirs of 
© their 
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A. and . 
took only 
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A. being 


ſeiſec ia fee tail of an undivided one fourth part of an eſtate, and entitled to the reverton 
in ite of another one jourth, expo ctant on the determination of an ettate tail, recited that fie 
was entitled to the firſt, and cerifed it to H. C. in fer; and then directed ““ all the reſidue and re- 
- mainder of her eſtate and effects to be fold as ſoen as miglit be after her death, and ker funeral 

EXpeNccs to be paid thereout, and the verplus (it an) to be divided between O. and E. had 


that the r@erſion dud nut paſs by theſe general words. a 
5 an 
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and after her mother's death, in truſt, to receive the rents, (+ 


— and to pay and apply the ſame in equal proportions unto and 


Rot dem. 
Jus 
4g 

Avis. 


between her ſon Chriſtopher Fames, and her ſaid two daughters 
during their joint lives, and upon the deceaſe of either of her 
ſaid children to pay and apply the rents, Oc. unto and between 
the ſurvivors; and from and aſter the deceaſe of any two of 
her ſaid children, then the demiſed all her ſaid eſtate, right, and 
tereſt, unto the ſurvivors of them, her ſaid ſon and daughters, 
his or her heirs or aſſigns, freed and diſcharged of and from the 
aforeſaid truſt ; then follow this clauſe, “ and all the reſt, 
cc reſidue, and remainder of my eſtate and effects, I direct to be 
* ſold and diipoſed of as ſoon as may be after my deceafe, and 
« thercout the expences of my ſuneral to be paid; and if there 
& {hall remain any overplus, the ſame to be equally divided be- 
« tween my ſaid two dauglitets,” The truſtee mentioned in this 
will claims to hold the ſaid fourth part of the eſtate ſo deviſed to 
him under the above truſts. Elizabeth Beech died without iſſue 
in November 1786, and deviſed the fourth part of the eſtate which 
ſhe took under her father's will to her ſiſter Sarah. In Fuly 1790 
Sarah alſo died, and deviſed her fourth, as well as the fourth 
which her ſiſter deviſed to her, to her niece Mary, the wiſe of 


| Daniel Avis. Mary Avis was the ouly ſurviving child of John 


Beech, the ſecond ſon of the ſirſt deviſor, and derived title under 


her father and elder brother and ſiſters to the fourth originally 


deviſed to her father, and was alſo poſſeſſed of the two-fourths 
under her aunt Sarah's will. The perſons entitled to the four 
parts of the eſtate deviſed by the common anceſtor J. Brecb 
never ſuffered a recovery or levied a fine of their reſpective 
ſhares. Chriſtopher Jamer, the leſſor of the plaintiff, was the 
only ſon and heir of Aun James, the daughter and heireſs of 
Henry, the eldeſt ſon of J. Beech, the firſt deviſor. The de- 
fendants were the above-named D. Avis and Mary his wife, 
Elizabeth Hay, and Ann Barber, the daughters and deviſees oi 
Ann James, and their two huſbands. 

Two queſtions were made; the firſt was whether the four 
children of J. Beech, the firſt deviſor, took eſtates in fee or in 
tail under his will, It was argued for the defendants that they 
took a fee under the words of his will, which gave them 2 
power of ſelling. The other queſtion was, whether the general 
words at the end of Aun James's will paſſed a reverſion in tuo 
other of the undivided ſhares, which ſhe never had in pol- 
ſeſſion, and which would only deſcend to her, on the * 
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of her aunts Elizabeth and Sarah, in the event of the four children 
of J. Beech taking eſtates tail; for, if they took a fee, thoſe two- 
fourths were deviſed away from her. 

The Court ſaid, on the firſt point, that the children of 7 Beech 
{the common anceſtor) took only eſtates tail in the reſpectire 
fourths; for though it was given to them and their heirs, and 
they had alſo a- power of ſelling the eſtate, by the former part 
of the deviſe, yet the ſubſequent words “ to the ſeveral and 
« reſpectire heirs of them on their bodies lawfully begotten,” re- 
{trained the operation of the former words, and reduced the 
eſtate deviſed to an eſtate tail, 

With regard to the otlier point, they thought that the 
two other undivided fourth ſhares did not paſs under the 
general words of the will of Ann James. For, although thofe 
general words are ſufficient to pais a fee, in order to anſwer 
the purpoſes of a will, yet in this cafe they ſaid, that it was 
manifeſt that this remainder was not in the contemplation of the 
teſtatrix when ſhe made her will; it being only a reverſion ex- 
pectant on the determination of an eſtate tail which her aunts 
might have barred ; and the teſtatrix having, by the former 
part of her will, diſpoſed of all the freehold eſtate, to which ſhe 
ſuppoſed herſelf entitled, They obſerved that it was clear, from 
the purpoſe to which a part of the produce of what ſhe directed 
to be ſold was to be applied, namely, the paying of her funeral 
expences, that ſhe only meant to diſpoſe of ſomething which 
could be ſold immediately; and that this reverſion might never 
haye deſcended to her heirs. 

Per Curiam, Poſtea to the plaintiff (a). 

Garrow for the plaintiff. Con/le for the defendants. 


(a) So that the leſſor of the plaintiff recovered three-fourths ; one-fourth, which 
deſcended from Henry (the firſt ſon of F. Perch the common anceſtor) to his mother, 
Ann James, and from her to him; and the two-fourths, originally deviſed to Eliza- 
beth and Sarah, the daughters of J. Beech, which deſcended on their reſpective 


6eaths to the leſſor of the plaintiff, as the heir at law of the above named Herry 
berths * ' 
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Serurday, The Kino againſt Joszra Bixch. 
May 5h. 
A Harter of TF O a ue warrants information for exerciſing the office of 
WW. ., . . 
granted to a common council-man of Liverpo:/, the defendant pleaded 


3 chat the town or borough of Liverpool is and for divers, tg 
directs that wit, 400 years laſt, has been an ancient town or borough ; that 
thecommon h . - 

council. the burgeſſes, Cc. have been during all that time and now are 
men ſhall à body corporate, Cc. by the name of the mayor, bailiſfs, and 


3 burgeſſes of Liverpos; and that king Charles the Firſt, on the 


was ud Ath of July, in the ſecond year of his reign, granted them 
beforea 2 Charter, by which, inter alia, they had the power of making 


3 bye-laws. That king William 3d, in the 7th year of his reign, 
Czr. 2. De- granted them another charter, which after reciting and confirming 


tendant, to * G = 
a- the charter of Charles 1it, and alſo reciting that another charter, 


a Qu9 Ware 


rants in- 29 Car. 2. had been obtained which had created differences and 
for exerciſ= doubts concerning the franchiſes of the borough and the 


ng the ol. election of certain ofhces, &c. granted that there ſhovld be 


fice of come 

mon-coun- A common council of forty-one, to be elected as follows; 
-man . > 

pleadedthat &« that whenſoever it ſhould happen that any mayor, recorder, 

before the «& common clerk, or any of the bailiffs, or the common-council 


charter of . . . a n 
Car. 2. the of the ſaid town for the time being ſhould die, or from his 


mayor bail- cc or their office or offices be removed, or depart, or refuſe to 


iffs and bur- : 
gefſes uſed ** ſtand, that then and in every ſuch caſe another fit perſon or 


to elect (ex- . . 
ceptatthoſe © other fit perſons from time to time to and into the office or 


_ when ec offices of him or them ſo removed, or dying, or refuſing to ſtand, 
— &« ſhould be elected, ſworn, and appointed by ſuch perſons, in ſuck 


to regulate é manner, time, and form, as in that particular had been ufed 


the mede of l 
elections); and accuſtomed before the making of a certain charter of 


Ihe Court Fo 
heldtheplea ** (Car. 2+); and the office or offices, place or places, to which he 


to be bad; (c or they ſhou!d be ſo elected and ſworn, he or they ſhould exer- 


becauſe it K F b 
vidnotſhew ** ciſe for ſuch time, and ſhould be thence removed in ſuch man- 


what was (c ner, as in like caſes in this particular had been uſed and accul- 


the uſage in ; ' n 
fa@ betore © tomed beſore the ſaid charter,” Sc. That before and at the time 


1 of granting the charter of Charles the Firſt, (and ſrom thence 


till the making of the charter of the 29 Car. 2.) there exilted 
within the ſaid town a certain ſelect body of the burgelles, 
who were called the common-council, &c. ; and chat during 
all that time whenever the place or office of a common cou 
cil-man of the borough happened to be vacant, another fit 
perſon was uſed and accuſtomed to be clected and appointed 
into the ſaid place or office. from the burgeſſes or Ircemen 


f 
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of the ſaid horough for the time being, by the mayor, bailiffs, 
and burgeſſes of the ſaid borough for the time being (except at 
ſuch times when ſuch election hath been otherwiſe regulated, 
directed, and appointed by any bye-law in that behalf made 
and then in force); and that during all the time laſt aforeſaid, 
and before the charter of Car. 2. there were divers times when 
no bye-law of the ſaid borough in anywiſe regulating, direCting, 
or ordering, the election of a common council-man exiſted, or 
was in force, The defendant then pleaded an election into the 
office of a common council-man, on a vacancy in November 1791, 
by the mayor, bailiffs, and burgeſſes; averring, that at the time 
of his election there was no bye-law regulating or directing the 
election of common council-men in exiſtence. 

To this plea there was a demurrer. | 

Mood, in ſupport of the demurrer, contended that the plea was 
bad, becauſe the defendant had not alleged poſitively in what 
manner the election of a common council-man was made be- 
fore the charter of Cay. 2.; for he had introduced in the uſage 
an exception, which is as large as the uſage itſelf, and deſtroys it. 
The charter of Will. 3. refers to an uſage in fact: how that 
uſage originated, whether in a bye-law or otherwiſe, is imma- 
terial, The charter, by referring to and adopting it, has given 
it the ſame force as if it were therein incorporated. But, it not 
being ſtated in the charter what the old uſage was, the defend- 
ant ſhould have averred in poſitive terms what he conceived that 


uſage to have been on which he intended to rely; inſtead of 


which he has only ſtated, that before the charter of Car, 2. the 
common council-men were choſen by the mayor, bailiffs, and 
burgeſſes at large, except when they were elected in ſome other 
manner: this mode of pleading therefore is altogether incon- 
_ Cluſive, and bad. 

Gibbr, contr2.—The charter of V. 3. refers to the right of 
election, as it exiſted before the charter of Car. 2.; and what- 
ever that right was, it was adopted by the charter of W. 3. Ac- 
cotding to the argument of the other ſide, that this latter charter 
telated merely to the uſage in fact before the charter of Car. 2. 
it would fallow that the mode of election might be governed 
by the laſt election which had in fact taken place immediately 
preceding that charter, although directly contrary to the uſage 
which had prevailed for ages before. Suppoſe the laſt election 
before the charter of V. 3. had been made by a ſele& body 
under a bye-law, which bye-law had been made between that 

Vor. IV. Rr and 
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and the election immediately preceding it, when the corporation 
at large had elected, it could never have been intended that 
ſuch a mode of election was to be adopted by the charter of 
. 3. becauſe it ſays that the common council- men ſhall be 
elected by ſuch perſons, and in ſuch manner, Fc, as had been 
uſed and accuſtomed before the charter of Car. 2.; and it can. 
not be contended that ſuch an in{tance as that would amount to 
an uſage. 

Lord Krxrow, Ch. J.— Suppoſe an uſage had prevailed for 
two centuries before the charter of Charles the Second, for a ſc. 
let body to make the election under a bye-law, evidence of that 
would be excluded by this mode of pleading ; for the jury could 
not enquire how long ſuch an uſage had prevailed, if it origin- 
ated under a byc- law. 

BuLLER, J.—The defendant ſhould have ſhewn preciſely in 
his plea what was the uſage in fact before the charter of Charles; 
the Second, that the other party might know on what fact to go 
down to trial, He has only ſtated, that before that charter the 
uſage was for the mayor, bailiffs, and burgeſſes, to elect, except 
at thoſe times when there was a bye-law in force to vary the 
mode of election: but he has not ſaid in his plea whether or not 
there exiſted at that time any bye-law, 

 Grosx, J.—The charter of Will. 3. refers to the uſage in fac 
before the charter of Charles the Second, however it may have 
originated, : 

Gibbs then aſked leave to amend the plea z which the Court 
ſaid might be dope under the authority of a cate from Yar- 
meuth (a). 


(e] Vid. R. v. Blachford, 4 Burr. 2147. 


OxLADE ægainſt Davibsox. 


HE bill of Middleſex in this caſe was ſued out on the 13th 

of February laſt, returnable on the ſame day z for which 
reaſon a rule was obtained calling on the plaintiff to ſhew cauſe 
why the writ and the fubſcquent proceedings ſhould not be ce 
aſide, on the authority of Green v. Rivet (a), where it was ſaid 
that a bill of Midalliſer could not be returnable the fame da 
that it was ſued out. / LED 


(=) 2 La. Rog, 772, 
On 
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On ſhewing cauſe againſt this rule it was ſaid, that whatever 1792. 6 


might have been the practice formerly, it was in evety day's e- 

perience now to ſue out writs, returnable as the preſent is; and ON 

that the Court had repeatedly refuſed to ſet aſide ſuch writs. Da vip. 
Per Curiam.— The practice is as has been ſtated by the plain- 

tiff's counſel. But, as the defendant was miſled by the caſe in 


Lord Raymond, tlic y 
Diſcharged the rule without coſts. 


3 .... —— — 


| N Mend 
ALEXANDER againſt MacauLty and Another, — 


HIS was an action upon the caſe againſt the defendants, — 


as ſheriſfs, for an eſcape. The declaration ſtated, that the theriff for 
piaintiff had a good cauſe of action againſt his creditor, that he — 
ſued out a /atitat againſt him, that he was arreſted by the de- and nay” 
fendants, &&c. ; and that the defendants ſuffered him to eſcape, plamiitt 
Ec. At the trial before Lord Kenyon the plaintiff was nonſuited, e 
: vited, be- 
becauſe he could not prove any debt againſt the priſoner who cauſe he 


| could not 
had eſcaped. prove any 


Shepherd moved on a former day for a rule to ſhew cauſe why debt againſt 
the nonſuit ſhould not be ſet aſide, on the ground that, at all reels who 
events, the plaintiff was enticled to nominal damages. Cauſe capes. 
was now ſhewn by 

Erſtine and Wigly; who relied on the caſe of Gunter v. 

Cleyten (a) as deciding the preſent. 

The Court were clearly of opinion, on the authority of the caſe 
cited, that the nonſuit was right, 

| Rule diſcharged, 


(a) 2 Lev. 85. 


* th 


6 . | Mend 
Gonpox againſt AusTIN and Others, 2 


"HIS was an action on a promiſſory note made by the firm In an action 
of Auſtin, Strobell, and Shirtliff, who were declared againſt — 


three ON A 


by the names of William Auſtin, Robert Strobell, and William r 
Hlirtlif: the two laſt of whom were ſtated to be outlawed. The of whos 


defendant Auſtin pleaded non unf. t. At the trial before Lord d ſtated to 


h law- 
Kenyon at Guildhall, the note was given in evidence ſigned by ed 4 — 
the name of the firm in the manner firſt mentioned; and it was — 
proved that the partnerſhip conſiſted of the preſent defendants 9 the mite 


his companions upon the general iſſue, on the ground of a variance between the contract declared 
upon and that proved, 
Rr2 William 


againft 
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1792. William Auſtin, Daniel Strobell, and William Shirthf'; where 
— upon it was contended, that the plaintiff ought to be nonſuited 
! on the ground of a variance between the contract declared upon 


= and that proved, it appearing to be between different perſons, 
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The cauſe however was ſuffered to proceed, and à verdict was 
1 taken for the plaintiff, To ſet aſide which 
1 Ruſſell obtained a rule i on a former day on the ſame ground 
A that he had maintained at the trial, and the caſe of Shovel v. 
1 Evance (a) was cited. 
| 1 Erſkine now ſhewed cauſe, inſiſting that the defendant Aiſſin, 
nl who was properly deſcribed in the declaration, could not take 


advantage of this variance with reſpect to the names of the other 
parties upon the plea of the general iſſue. Such an objeQion 
can only be pleaded in abatement by the parties miſnamed. But 
Auſtin alone having pleaded the general iſſue upon the record, 
the queſtion at % privs was whether he had promiſed or not: 
the proceedings were no longer joint, but were ſevered by the 
outlawry. As to the caſe of Shovel v. Evance, if the party can- 
not plead the miſnomer of his companion, ſtill leſs ſhall lie be 
permitted to avail himſelf of it on the general iſſue, 

Rufel!, contra, was ſtopped by the Court. 

A" Lord KENTox, Ch. J.—At the trial I conſidered this like a 
4 -  miſnomer of a defendant, who muſt in general caſes plead in 
. abatement. But on further conſideration I am of opinion that, 
as this is an action on a written inſtrument, the objection was 
well founded at ii privs, becauſe the evidence produced did not 
prove the inſtrument declared on. 

BuLLER, J.—lf this caſe be conſidered without the outlawry, 
it is perfectly clear; and the outlawry is only ſtated as an ex- 
cuſe on the record for not proceeding againſt the party outlawed, 
Then it ſtands thus; the plaintiff declared upon a note given by 
three perſons, deſcribing them; and the note given in evidence 
was made by different perſons; the evidence therefore did not 
ſupport the contract declared upon. 

Per Curiam, Rule abſolute, 


(a) 1 Lutwo. 36. 
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Lx Grance againſt HAMILTON. 


TO debt on bond, the defendant, after craving oyer of the 
a condition, and of a memorandum indorſed thereon, 
pleaded uſury. The condition of the bond was for the payment 
offt oo /. within intereſt at 5 J. per cent., in payments of 20/. yearly, 


by four quarterly payments of 5/. each until the whole ſhould 
be paid. The indorſement was as follows: © That it is the true 


intent and meaning of the parties that at the expiration of each 


« ſum; and then the 201. received during the courſe of the year to 
« be deducted, and the balance to remain as principal, and ſo con- 
nue yearly until both principal and intereſt be fully paid.” At 
the trial at Guildhall before Lord Kenyon, the defendant obtained 
averdit; to ſet which aſide a rule aii was granted in the begin- 
ning of this term on the ground that the memorandum did not 
diſcloſe an uſurious contract. 

Bower and Reader now ſhewed cauſe ; contending that this 
appetred to be uſury upon the face of the memorandum, which 
was to be taken as part of the original tranſaction. For the ob- 
ligee would by this agreement have, over and above the intereſt 
of 5/. per cent. upon the whole ſum, the further intereſt which 
might accrue upon the reſpective quarterly payments made in 
the courſe of the year. By the terms of the contract the parties 
were to come to a ſettlement at the end of the year, when the 
year's intereſt was to be added, which can only mean the year's 
intereſt on the whole ſum ; for no other is ſpecified : and this 
is to be done, notwithſtanding part of the principal had been 
before paid. No deduction was to be made on account of thoſe 
payments until the year's intereſt had been paid: ſor the me- 
morandum ſays that, after the year's intereſt had been added, then 
the quarterly payments are to be deducted. Beſides, if this 
were not the intention of the parties, the memorandum would 
be altogether nugatory, and would not have been added. 

Erſkine and Gibbs, contra. — The argument on the other fide 
is founded upon the omiſſion of the word . due” in the memo- 
randum, and the addition of the words “ upon the whole ſum.” 
The words of the memorandum are „ zhe year's intereſt due is to 
de added to the principal ſum 3” and that is ſuppoſed to mean 
* the year*s intereſt upon the whole ſum,” Now the word ““ due” 
wult be taken to confine the meaning to what intereſt ſhould by 
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law be due at the end of the year, which of courſe excludes the 


w—— intereſt upon thoſe ſums which had been paid in part reduction 


Lz 
Crarce 
againſt 
Haul - 
TON. 


of the principal during the courſe of the year. And « the year's 


6 intereſt” only means that intereſt which had accrued during the 


courſe of the year on the reſpeCtive ſums remaining in the hands 
of the obligor. Suppoſing there had been no ſtatute againſt 
uſury, and the parties had without reference to ſuch a queſtion 
ſet down to calculate what was due upon this bond at the end of 
the year; they would firſt have calculated intereſt upon the whole 
ſum up to the firſt quarter, then deduQing 5 J. they would have 


calculated intereſt on the remaining ſum to the ſecond quarter, 


and ſo on. It could not have been conceived, unleſs it had 
been ſo expreſſ:d, that intereſt was ſtill to be allowed upon the 
money which had been paid; and there is nothing in this con- 


tract to entitle the obligee to receive interc{ for any ſum which 


had been repaid to him. Neither would it follow that the 
memorandum would be nugatory according to this conſtruction; 
for it was made for the purpoſe of adding the intereſt to the 
principal at the end of the year, which would not otherwiſe have 
been the caſe under the bond and condition. But ſuppoſing the 


words of the memorandum to be doubtſul, and that they are 


capable of recciving two different conſtructions, the Court will 
rather preſume that the parties meant to enter into a legal than 


an illegal contract; eſpecially too as the memorandum mult be 


taken with reference to the bond and condition, and nothing ap- 
pears there but what is perfectly legal. | 

Lord Kexron, Ch. J.— Without being inclined to ſtrain the 
words of this memorandum, either to involre the plaintiff in the 
crime of uſury, or to exempt him from it, I am bound to read the 
whole of it as any other perſon would do; and from that I am io 
collect the intention of the parties. It is admitted, that if they in- 
tended that the computation of intereſt ſhould be made on the 
whole ſum of 100/7. to the end of the year, notwithſtanding the 
ſeyeral parts of the principal had been paid at the ſtated periods, it 


would be ufury. And the only queſtion is, whether it was the 


intention of the parties to this memorandum that intereſt ſhould 
be paid for the whole ſum down to the end of the year, though 
during the courſe of that year that ſum had been reduced by 
three quarterly payments, Now ſuppoſing the parties were 


fitting down at the end of the year to calculate what was due, 


(without regard to the ſtatutes of uſury,) they would have com- 


puted the intereſt due for the year, and added that to the prin- 
cipal: 
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they were to do this, without conſidering what had paſſed in the —— 


courſe of the year; theſe joint ſums therefore at the end of the > 


| year would have amounted to 105 J. and then (by the very 
terms of the contract) the 20. received in the courſe of the year 


would have been deduted. This is the plain meaning of the 


memorandum ; for the deduction is not to be made until the 
intereſt of the whole ſum has been added to the principal, 
And it ſtrikes me that the memorandum was added for no other 
purpoſe ; the condition of the bond left nothing obſcure z if it 
were intended to be fair and legal, it wanted no explanation; the 


reduction of the principal would have followed of courſe from 


the payment of the ſeveral quarterly portions, It cannot be ſup- 
poſed that the memorandum was to have no operation what- 
ever: and if it have any, I think it diſcloſes an uſurious con- 
tract. 

ASHHURST, J. — If the Court can by any reaſonable conſtruc - 


tion conſider this not to be uſury, they are bound to do fo. 


The memorandum appears to have been made for the purpoſe of 
adding the intereſt, which becime due in the courſe of the year, 


to the principal, ſo as to make the whole carry interelt till part 


of it was again reduced, which could not have been done on 
the condition of the bond alone. The intention of the parties 
leems to have been this; if at the end of the year, when they 
came to a ſettlement of accounts, 29/, had been paid by four 
quarterly payments, they were to calculate the intereſt which 
accrued due in the courſe of the year; for the firſt quarter 
there would be intereſt on the whole ſum, for the ſecond, 
intereſt on the whole, minus the ſum already paid; and ſo on 
for the third and fourth quarters; and whatever that intereſt 
was, it was to be added to the principal. This appears to be the 
fir conſtruction of the memorandum ; and I think we are not 
neceſſarily to put the conſtruction on it contended for by the de- 
fendant, becauſe that would make the contract uſurious. 
BYirer, J.—I think we muſt take the condition and the 
memorandum into conſideration together; for they form only 
one contract. Now nothing can be clearer than the condition 
tlelf; it was merely to ſecure payment of the principal and in- 
tereſt; and the memorandum does not purport to be a new 


*preement, it only provides for the mode in which that principal 2 


nd intereſt are to be paid, If this were conſidered without any 
irference to the ſtatutes of uſury, and the queſtion had ariſen on 
* the 
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the mode of payment upon this contract, it would have been 
ſufficient for the defendant to have ſhewn that he had paid in- 


- tereſt for the reſpectiye ſums which had remained in his hands 


during the different quarters in the year; for the memorandum 
would not give the plaintiff a right to demand more than that, 
According to the defendant's argument, notwithſtanding parts 
of the principal may have been paid during the courſe of the 
year, yet the intereſt is to be calculated upon the whole ſum for 
the whole year; but that is not warranted by the words of the 
memorandum. The words are “ the year's intereſt due ;” which 
mean the intereſt which accrued due in the courſe of the year 
on the ſums remaining in the defendant's hands, and not on 
the money which he has paid. And the memorandum was added 
merely for the purpoſe of adding the intereſt to the principal, 
ſo that the accumulated ſum ſhould carry intereſt in future. If 
the parties to this memorandum were at liberty to make reſts, 
there is an end of the queſtion ; and I think they might do fo, 
But even if the words of the memorandum were equivocal, then 
we muſt reſort to the condition, which is part of the ſame agree · 
ment, and which is clearly not uſurious. 

Grose, J.—If we can put a legal conſtruction on this memo- 
randum, we are bound to do ſo, 'Then the queſtion is, whether 
it will not fairly bear this conſtruction, that the intereſt only of 
the reſpeCtive ſums in hand during the different quarters ſhould 
be added to the principal at the end of the year; I think it will, 
and if ſo, it is admitted that it is not uſurious, 

Rule abſolute, 
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ANKERSTEIN againſt CLARKE and Others. 


THE plaintiff declared on a bond as given by the defendants' 
teſtator to himſelf. The defendants pleaded the general 
iſſue; and at the trial the bond, when produced, appeared to be 
given to the plaintiff and his wife, adminiſtratrix of 4. B. For 
the defendants it was objected, that the bond produced varied from 
that declared on; and the plaintiff was nonſuited. 
Shepherd on a former day obtained a rule to thew cauſe why 


the nonſuit ſhould not be ſet aſide; inſiſting, on the authority 
of the following caſes, that the huſband might either join with his 
wife, or ſue alone; and that in all caſes a party might declare on 
a deed according to its legal import; Bro, Abr. © Baron and 2 
Pl. 55 i 
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pl. 553 Hilliard v. Hambridge, All. 36. Sty. 9. S. C. Holdwick 
v. Chafe, All. 41. Sir J. Brett v. Cumberland, 3 Bulft. 163. 
Hmwell v. Maine, 3 Lev. 403. Beaver v. Lane, 2 Mod. 217. 
and Aleberry v. Walby, 1 Str. 230. 

When this rule was now called on, 

BULLER, J. ſaid, he had looked into the caſes cited, and found 
that ſome of them, namely, 3 Lev. 403 z 1 Str. 229; and 2 Mad. 
217. were deciſive of this queſtion ; particularly the laſt, where 
the huſband alone brought an action on a covenant made to him- 
ſelf 2nd his wife; and after a motion in arreſt of judgment the 
Court gaye judgment for the plaintiff; ſaying, “the indenture 
« being by baron and feme, it was therefore true that it was by 
« the baron; and the action being brought upon a covenant con- 
« cerning his houſes, and going with them, though it be made to 
« him and his wife, yet he may refuſe guoad her, and bring the 
action alone.“ And the Chief Juſtice there ſaid, © That he re- 
« membered an authority in an old book, that if a bond be given 
« to baron and feme, the huſband ſhall bring the action alone; 
* which ſhall be looked upon to be his refuſal as to her.“ 

Ruſſell, who was to have ſhewn cauſe againſt this rule, then 
attempted to diſtinguiſh this caſe from thoſe cited, by ſaying, that 
here the bond was given to the huſband and wife, adminiftratrix ; 
and that if it were given to her as adminiſtratrix, and ſhe died, 
it would not ſurvive to the huſband. But 

Lord Kenyon, Ch. J. ſaid, that would make no difference; 
for that the huſband might reduce all the aſſets into poſſeſſion, 
and would only be liable on a devgſlavit if he did not pay the 
debts, &. of the inteſtate, 


Per Curiam, 


Rule abſolute. 


FosTER againſt PixRSOx. 


HIS was an action of covenant. The declaration ſtated 

a leaſe granted by the defendant to Charles Broughton, un- 

der whom the plaintiff derived title by ſeveral aſſignments; in 
the leaſe the defendant covenanted for quiet enjoyment, © without 
*the let, ſuit, trouble, moleſtation, or interruption of him (the 
* defendant), his heirs and aſſigns, orof any other perſon or perſons 
* whomſoever.” It then ſet forth this breach; That the defend- 
ant at the time of making of the ſaid laſt-mentioned indenture, 


*and demiſe, or at any time before or afterwards hitherto had not 2 
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te any right or title whatſoever to make the ſaid demiſe of the ſaid 
« premiſes to the ſaid Charles Broughton, nor could the ſaid plaintiff 
« by virtue of the ſaid demiſe fince the ſaid aſſignment ſo made to 
him as aforeſaid peaceably and quietly have, hold, occupy, poſ.. 
* ſels, and enjoy the ſaid demiſed and aſſigned premiſes, or any 
© part thereof; for that one James Bradſhaw Pierſon the younger, 
« at the time of making the ſaid indenture firſt into court brought, 
and continually from thence until and at the time of the eviction 
« and expulſion herein aſter mentioned, had lazuful right and title 
te to the premiles in and by the ſaid indenture firſt into court 
« brought demiſed; and tlie faid James Bradſhaw Pierſon the 
« younger, having ſuch lawful right and title to the ſaid premiſes 
in and by the ſaid indenture firſt into court brought demiſcd, 
« after the ſaid aſſignment thereof to the ſaid plaintiff, to wit, on 
* the il day of May in the year 1791, entered into and upon the 
« ſaid premites with the appurtenances in and by the faid indenture 
t firſt into court brought demiſed in and upon the ſaid poſſeſſion 
4 of him the ſaid plaintiff thereof, and ejected, expelled, put out, 
« and amoved the faid plaintiff from and out of the poſſeſſion 
* thereof, and hath kept and continued him fo thereout ejected, 
« expelled, and amoved from thence for a long time, to wit, from 
ce thence until the day of exhibiting his bill in this behalf; where. 
by the ſaid plaintiff hath not only loſt and been deprived of the 
« uſe and benefit and advantage of the ſaid premiſes, but hath 
« alſo been forced and obliged to lay out and expend, and hath 
4c actually laid out and expended, a large ſum of money, to wit, 
te the ſum of 200/. in and about his endeavouring to defend his 
« poſſeſſion of the ſaid premiſes, againſt the ſaid James Bradſhaw 
% P;erſon the younger, to wit, at, Oc. contrary to the form and 
* ef{feCt of the ſaid indenture of demiſe ſo made to the ſaid Charles 
& Broughton and his aſſigns by the ſaid defendant, and of the 
« ſaid covenant of the ſaid defendant ſo made to the ſaid Charles 
« Broughton the elder and his aſſigns in that behalf as aforeſaid ;” 
and fo, &c. 

To this declaration the defendant demurred, and ſhewed theſe 
cauſes; that it did not appear in and by the declaration that 
James Bradſhaw Pierſon the younger had at any time before, or at 
the time of, the ſaidentry and ſuppoſed eviction in the declaration 
mentioned, eſtabliſhed or ſhewn his right claim or title to the 
ſaid premiſes, Cc. ſo aſſigned to him the plaintiff as aforeſaid, by 
or in purſuance of or under any legal proceſs of law; and that 


i did not apprar in or by the declaration that James Bradſhaw 
Pierſan 
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Pirrſon the younger ſo entered into and upon the ſaid premiſes, ' 1792. | Y. 
&:. and in and upon the poſſeſſion of him the plaintiff thereof, 
by virtue or in purſuance of or under any legal or juſt proceſs of FosTre I 


law; whereas if James Bradſhaw Pierſon the younger had at any —. | 
time entered into. and upon the ſaid demiſed premiſes, c. in or i 
upon the poſſeſſion of him the plaintiff, and evicted put out or | 1 
amoved him the plaintiff therefrom, it ſhould and ought to have 4 
been ſtated and ſhewn in and by the declaration that the ſame i! 

was by, under, or in purſuance of legal proceſs of ejectment, 
or other lawful action; and that it did not ſufficiently appear in 
or by the declaration what right, claim, or title (if any) James Ii 
Bradſhaw Pierſon the younger at any time before or at the time 
he lo entered as aforeſaid, or at any time ſince, had to enter in | 
or upon the ſaid demiſed premiſes in or upon the ſaid poſſeſſion | 
of him the plaintiff, and evict and expel him the plaintiff there. | 
ſrom; Ec. | | 
Chambre, in ſupport of the demurrer. The plaintiff, in | 
alleging the eviction, ſhould have ſhewn the title of J. B. Pier- 
ſon, or at leaſt ſhould have averred that F. B. Pierſon had ſuch 
a title as was inconſiſtent with the plaintiff's title to poſſeſs theſe | 
; 


premiſes, For though this covenant is not only againſt the acts I 
of the leſſor himſelf, but alſo of all perſons whomſoever, it muſt 

be conſtrued to extend only to the acts of thoſe who have lawful 
title, and not to wrong-doers. Dudley v. Folliott, ante, 3 vol. | 

584. In Tiſdale v. Sir V. Eſex (a), in an action on a covenant | 
lor quiet enjoyment, the breach was that one H. Z//ng entered 'Þ 
upon the plaintiff and ejected him; it was objected on demurrer 
tlat E/ng's entry muſt be taken to be by wrong, and there- 
fore that it was no breach of the covenant; and the Court were f 

of that opinion. Again, in Jordan v. Twells (5) the plaintiff þ 
brought debt on a covenant for rent; to which the defendant | 
pleaded that before the rent became due, one K. P., having 
a prior and better right and title to the premiſes than had been 
granted to the defendant, againſt his will entered into the pre- 
miles, and by due proceſs and courſe of law expelled and evicted 
the defendant: to this there was a demurrer, becauſe the de- | 
ſendant did not ſet forth what right or title K. P. had Ec. 
The Court allowed the objeCtion, on the ground that the de- 1 
fendant ought to have alleged a title in K. P. inconſiſtent with | 

the plaintiff's title; and Lord Hardwicke faid © The defendant {| 
* 0ught to have ſhewn that K. B. had a title to enter; for poſlibly il 


(«) Heb. 34. % Caf. temps Hardw. 171» | | ih 


« ſhe | 
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& ſhe had no right of entry, though ſhe had a right to recover in 
6 a real action.“ So here, though it be alleged “ that J. B. 
« Pierſon had lawful right and title to the premiſes,” he might 
only have had a title to recover in a real action, and no right of 
entry. The miſchief to be apprehended from permitting this 
looſe mode of pleading is, that it may give a cover to an eviction 
by colluſion. And in the laſt cafe cited Lord Hardwicke ſaid, 
for ought appears, this eviction might be by colluſion (a).“ 

Lambe, contra, admitted that the covenant only extended to 
thoſe who had title; but ſaid, that it appeared from all the old 
caſes that it was ſufficient in pleading an eviction to allege in 
general terms that, having an older and good title, he evicted, 
De. without ſhewing what that title was; Dyer, 328. a. marg. 
Forte and Vine's caſe, 2 Rol. Rep. 21; Wotton v. Hele, 2 Saund. 
180; 1 Lev. 301, 1 Sid. 466. 1 Mod. 294; Skinner v. Nilbyr, 
1 Show. 70; Proctor v. Newton, 2 Lev. 37; and Buckley v. Wil. 
liams, 3 Lev. 325. And that, according to ſome of the prece. 
dents, the plaintiff need only have ſtated the breach in the words 
of the covenant, without ſhewing the entry of any one; Brad- 

Haus caſe ; 9 Rep. 60. ö. Co. Entr. 117. and Glinifter v. Audley, 
Sir Thomas Raymond, 14. 

Chambre, in reply. Though perhaps it would have been 
ſufficient for the plaintiff to have alleged the breach in the wordg 
of the covenant, yet having undertaken to ſhew how the cove- 
nant was broken, he is precluded from going into any other 
circumſtances than thoſe relied on, according to the caſe of 
Mantle v. Harris (b); and the mode in which he has pleaded the 
eviction is incorrect, in not ſhewing that F. B. Pierſon had a 
right to enter. The caſe of Jordan v. Tells is ſubſequent to 
all thoſe cited by the defendant, and is expreſs to this point: 
to which it may be added that the objeCtion reſpecting the right 
of entry was not taken in thoſe caſes, 

Lord Kenyon, Ch. ].—lf the declaration be certain to a come 
mon intent, that is ſufficient, Now it ſtates that J. B. Pizr/ſon 
at the time of the leaſe made to the plaintiff, and at the time of 
the eviction, had lawful right and title to the premiſes; and 
having ſuch lawful right and title entered, c. I think it would 

be doing violence to theſe words to ſay that the lawful right and 
title, which it is ſtated he had, did not legaliſe his entry: the fair 
(a) The objection, that it was not ſtated that the plaintiff was evicted by legal 
proceſs, was abandoned; the precedents being againſt it. | 
(6) Ante, 3 vol. 307. 4 
import 
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import of the words is, that he had lawſul right and title to do 1792. 
that which he did. The other objection, that it is not ſtated ———— 
that the plaintiff was evicted by due courſe of law, is abandoned: o 
but I do not ſee any reaſon why the plaintiff did not make that Przz:or; 
allegation, for he ſtates that he was at the expence of 200 J. 
" in defending his poſſeſſion. Y 

ASHHURST, J.— The breach, though not accurately drawn, 
implies that the plaintiff was lawfully evicted, ſo as to bring the 
caſe within the meaning of the covenant. For, in ſubſtance, it 
is this; that the perſon who entered had a better title than the 
defendant, and having ſuch title entered upon the plaintiff. 

BuLLER, J.—lIn aſſigning a breach of covenant, it is ſufficient 
if it be certain to a general intent. And I think that this is 
ſufficiently certain; for when it is ſaid that “ the party having 
« 2 law ful right and title entered,” it is the ſame as ſaying « He 
« entered by lawful right and title.” And at the trial the plain- 
tif would have failed in proving this allegation, unleſs he had 
ſhewn a right of entry in J. B. Pierſon. 

Grose, J.—In ſeveral of the caſes the breach is aſſigned in 
the manner that this is. In 1 Mod. 294. Twiſden, J. ſaid, It is 
ſufficient to ſay that the party had a prior title; not a prior title 
ta enter. And in 1 Mod. 101. Lord Hale ſaid Having title at 
« the time” is ſufficient. 

Judgment for the plaintiff, 


Fax and Others againſt NxwuA and Another. 21, 12 


TH was an action upon the caſe againſt the defendants, Goods of a 
as ſheriff of Middleſex, for making a falſe return to a ROD 
writ of fieri facias, The declaration ſtated, that the plaintiffs in of his exe- 


Faller 30 Geo. 3. recovered a judgment in this court againſt — 


T. Watts, and A. Reid and Ann his wife, which ſaid T. Watts 1 
and Ann Reid were the executot and executrix of V. Lewer de- judgment 


ceaſed, for 2361. 10 3. to be levied of the goods and chattels — 
which were of V. Lewer at the time of his death in the hands bis on 

of Watts and Ann Reid, to be adminiſtered, if they had ſo much * 

of the goods and chattels of V. Lever to be adminiſtered, and 

if they had not, then the ſum of 321, 10s, parcel of the da- 

mages, being for the coſts, &'c., to be levied of the proper goods 

nd chatteis of A. Reid and Ann his wife. That before the 

ſuing of the writ after mentioned the plaintiffs obtained ſatiſ- 

laftion of a part of the damages ſo recovered, but at the time 
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1792. of iſſuing the writ there remained 1147. 125. due to them: 
That for the obtaining of the ſaid 114“. 125. the plaintiffs on 


— the 17th of May in the 3oth year, Oc. ſued out a Feri facias di- 


Newnan, rected to the ſheriff, by which he was commanded to levy 


114/. 127. of the goods which were of the ſaid V. Leer at 
the time of his death in the hands of the ſaid A. Reid and Aun 
his wife to be adminiſtered, and if ſhe had not ſo much thereof 
in her hands, then to levy 32 J. 125. (being the colis, Sc.) of the 
goods of the ſaid 4. Reid and Ann his wife. That that writ after. 
wards, and before the return of it, on the 28th of May 1790, was 
delivered to the defendants to be executed; by virtue whereof 
the defendants on the day laſt mentioned ſeized the goods 
which were of V. Lever at the time of his death in the hands 
of A. Reid and Ann his wife to be adminiſtered, to the value 
of the reſidue of the damages fo recovered, &c. and then and 
there ſold the ſame, and thereof levied the reſidue of the ſaid 
damages ſo recovered; yet that the defendants falfely and de- 
ceitfully returned on the faid writ that there were not any goods 
in their bailiwick, which were of V. Lewer at the time of his 
death in the hands of A. Reid and Ann his wife to be admi- 
niſtered, whereof they could cauſe to be levied the ſaid damages, 
Sr.; and that A. Reid and Ann his wife had not any proper 
goods or chattels in the defendants' bailiwick, whereof they 
could cauſe to be levied the coſts, &c. 

The defendants pleaded the general iſſue. At the trial at 
Weftminſter before Lord Keny:n the jury found a ſpecial (a) verdict 
(in ſubſtance) as follows. 

T hat the plaintiffs in Zaſer term 30 Ges. 3. recovered a judy- 
ment againſt T. Watts and A. Reid and Ann his, wiſe, as execu- 
tors of . Lewer, for 2361. 10s., as ſtatcd in the declaration, 
That part of it was afterwards paid to them; and that for the 
reſidue 114 J. 125. they ſued out a fei facias, as ſtated allo in 
the declaration; which was delivered to the defendants, 23 
ſheriff, on the 28th of Aſay 1790, to be executed. That in 
Eafter term 1790, one William M ilſon recovered a judgment 
in this court againſt Alexander Reid for 1047 J. debt, and allo 
63 4. for his damages and coſts; which judgment was Ggned 
on the 27th of May 1790. That on the 28h of May 179% 
Wilſon ſued out of this court a certain writ, bearing 4e the 17th 
of May 1790 upon the laſt-mentioned judgment, directed to the 


(a) At firſt only a ſpecial caſe was found ; but a ſecond trial was directed by the 
Court for the purpeſe of enquiring whether there were any frauds 
; then 
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then ſheriff of Middleſex ; by which writ the ſheriff 'was com- 
manded to levy of the goods and chattels which were of the 
ſaid Alexander Reid in his the ſaid ſheriff's bailiwick, 10471. 
which William Wilſon lately recovered againſt Alexander Reid for 
2 debt, and alſo 63 s. for damages and coſts, S. That the laſt 


writ was alſo returnable on Friday next after the Morrow of the 


Holy Trinity, and was indorſed to levy 552. 145. 6d. beſides 
ſheriff's poundage, officers' fees, and coſts of levying. That the 
laſt-mentioned writ was afterwards on the fame 28th of May 
1790, (being before the return thereof,) and a few hours before 
the delivery of the ſaid writ of the plaintiffs to the ſheriff as 


aſore laid, delivered to the defendants then ſheriff of Middleſex, 


to be executed. That the defendants as ſheriff on the day and 
« year laſt mentioned, (a few hours before the delivery of the ſaid 
« writ of the plaintiffs for the purpoſe aforeſaid,) by virtue or 
under colour of the ſaid writ at the ſuit of Milliam Wilſon at 
« Weſtminſter aforeſaid, in the ſaid ſheriff's bailiwick, ſeized certain 
goods and chattels to the value of 200 /. then being in a certain 
« houſe wherein Alexander Reid and Ann his wife then reſided, 
« and in which houſe V. Lewer before and at the time of his 
« death reſided; and which ſaid goods and chattels were the goods 
« and chattels of V. Lewer deceaſed at the time of his death, 
«and were in the hands of the ſaid Alexander Reid and Ann his 
« wife.” That on the ſaid 28th day of May 1790 at Weftminfter 
aforeſaid, after the ſaid ſheriff had ſo ſeized the faid goods and 
chattels, the within mentioned C. C. G. the plaintiff's attorney, 
gave notice in writing to Wilſon's attorney, and to the de- 
fendants, “that the ſaid goods and chattels fo ſeized were the 
goods and chattels of V. Lewer deceaſed at the time of his 
« death, and not the goods of Alexander Reid, and that Ann 
« Reid the wife of Alexander Reid was executrix, and T. Watts 
« executor of V. Lewer, and had proved his will; that Alexander 
Reid and Ann his wife were in poſſeſſion of the ſame, and that 
* the ſame were aſſets in their hands for the payment of the debts 
*of V. Lewer ; that ſuch aſſets were liable for the payment 
« ef the aforeſaid ſum of 114 J. 125. recovered by the plaintiffs ; 
* and alſo that ſuch aſſets were liable to the payment of a ſum of 


*116/. 10s, 4 d. recovered againſt the ſame parties as executors | 


in the ſaid court of King's Bench of Egſſer term then laſt by 
F. Stedman ; that ſuch aſſets were not liable to the payment 


* of any debts of Alexander Reid, the ſame not being ſufficient to. 
* latisfy the ſaid judgments, and other the juſt debts of /. Lewerz | 
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« and further that he C. G. G. as attorney for the reſpeQive 


— „ laintiffs meant to take out, and was about taking out, execu- 


Faxn 


eg 
Nawman. 


6 tions upon the judgments aforeſaid, to levy the goods aforeſaid, 
e being ſuch aſſets; and that unleſs they immediately quitted 
« poſſe ſſion, one or more actions would be brought againſt them.” 


That the ſaid C. G. G. as attorney for the plaintiffs ſoon after. 


| wards, on the ſaid-28th of May 1790, procured a warratit from 


the defendants, dated the day and year laſt aforeſaid, on the 
within mentioned writ of execution at the ſuit of the plaintiffs, 
which had been delivered to the ſheriff to be executed, directed 
to P. Cawdron, an officer of the defendants, whereby the aid 
ſheriff commanded P. Cawdrean to levy 1147. Ec. purſuant to 
the directions of the writ, c. That P. Cawdron, the officer, 
went with the ſaid warrant into the aforeſaid houſe, where the 
goods and chattels ſo ſeized as aforeſaid were before the ſaid 
goods and chattels or any part thereof were ſold or removed out 
of the ſaid houſe, and there ſaw the ſame ; but did not levy 
thereon. * That the goods ſo ſeized were of the value of 2000. 
« and that the ſame had been, and were at the time of the death 
« of W. Lewer, his property, and that his widow Ann Lewer took 
tt poſſeſſion of the houſe and effects as executrix of his lait will and 
tc teſtament ; that whilſt ſhe was ſo poſſeſſed thereof, ſhe inter- 
« married with the ſaid Alexander Reid; and that they after ſuch 
« intermarriage continued iu poſſeſhon of the ſaid houſe, goods, 
« and chattels, till the ſaid ſheriff ſo ſeized the ſaid goods and 
c chattels. That the ſaid goods and chattels remained in the houſe 
« aforeſaid, poſſeſſed by the teſtator V. Leer at the time of his 
&« death; and that under the ſaid writ of execution the ſame were 
« ſeized for the proper debt of the ſaid A. Reid.” That the de- 
fendants, being fheriff at the time of the return of the writ 
within mentioned, at the ſuit of the plaintiffs, did not cauſe to 
be levied the ſaid 114“. 12 5s. or any part thereof, nor had they 
or either of them at the return of the ſaid writ, the ſaid 
1141. 125. or any part thereof, Sc.; nor have they nor hath 
either of them paid to the plaintiffs, or to any or either of them, 
the ſaid reſidue of the ſaid damages, Cc. And that the defend- 
ants, at the return of the writ, returned on the ſaid writ in man- 
ner and form as by the plaintiffs is within in that behalf alleged. 
By means of which ſaid premiſes the plaintiffs are and have been 
greatly retarded and hindered from obtaining of the ſaid reſidue 
of their damages, &«. recovered, c. But whether upon the 
whole, Ec. 


This 
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This ſpecial verdict was twice argued; the firſt time int Trinity 


1792. 


term 1791, by Morgan for the plaintiffs, and Mead for the de- 


ſendants; tlie ſecond in Michaelmas term laſt, by Bearcroft for 
the plaintiffs, and Fr/kine for the defendants. wy. 
For the plaintiffs two points were made; 1ſt, That the teſta- 


. tor's goods could not be taken under an execution for a debt of 


the executor's; to prove which were cited Crane v. Drake, 2 Vern. 
616. 1 Eg. Caſ. Abr. 240; Ellis's Caſe, 1 Atk. 101; 3 Burr, 
1369; and 1 Com, Dig. 259; 2dly, That they could not be 
taken for the debt of the huſband of the executrix; Bro. Abr. 
title * Baron and Feme,” pl. 84. ib. title Adminiſtrator,” pl. 38. 
Norton v. Sprigg, 1 Vern. 309; Bachelor v. Bean, 2 Vern. 61; 
1 Com. Dig. 269; Wentaw. Off. Exec. 298; and 1 Com. Dig. 570- 
In anſwer to the firſt, the following caſes were relied on by 
the deſendants' counſel; Hoyle v. Lundon, 3 Keb. 839; Elliot 
r. Merryman, 3 Barnard. 81 ; Nugent v. Gifford, 1 Ath. 4633 
Ruſs Caſe, 5 Rep. 27; 2 Vex. 268; and Whale v. Boath (a). 
And 


fa) Whale v. Sir Charles Proth, Knight, M. 25 Gee. 3. B. R. Action agaiuſt the 
ſaeriff for a falſe return, Verdict for the plaintiff, damages 35 l. at all events, and a 
farther verdict for 368 J. ſubject to the opinion of the Court on a caſe reſerved. 

Maliam Madam in his life-time, and at the time of his death, was indebted by 
bond to the plain tiſt᷑ in the penal ſum of 800 J. conditioned for the pꝛyment of 400 J. 
with intereſt, Milli n Woodham died three years ago, leaving his two ſons Milliam 
and Fobn his executors, who on his death poſſeſſed themſelves of the Rock on his 
farm, and other perſonal effects to a much greater amount than the money due on the 
band. The plaintiff obtained judgment for the ſaid ſum, and 35/. for coſts. On a 
fri facias ſued out, the ſheriff returned nulla bend. It appeared in evidence that the 
txecutoi s were indebted to their uncle to the amount of 800 1. and confeſſed judg- 
ment; upon which af. fa. iſſued; and goods were levied both of the teſtator and cf 
the executors for ſatisſaction of that judgment. The caſe Nated that the uncle knew 
the goods levied were the goods of the teſtator. The queſtion was whether under 
the cir-umſtances of this caſe the executors had ſo Tar conveyed away the goods of the 
teſtnor as to deprive the plaintiff of levying her debt apon the ſaid goods, 

Aſter argument by Bond for the plaint-ﬀ, and Carre for the deſendant. 

Lord Mansfield, Ch. J. ſaid, The general rule both of law and equity is clear, that 
in executor may diſpoſe of the aſſets of the teſtator ; that over them he has abſoluts 
power ; and that they cannot he foliowed by the tzſtator's creditors. It would he 
monſtrous, if it were otherwiſe ; ſor then no one would deal with an executor. He 
mult ſell in order to etfect the will; but who would buy if liable to be called to an 
*<count. It is alſo cicar, that if at the time of alienation, the purchaſer knows they 
ir? otfets, this is no evidence of fraud; for all the teſtator's debts may have been 
aready ſatisfied; or if he knows that the debts are not all ſatisfied, muſt he jook to 
ide application of the meney ? No one would buy on ſuch terms. There is one ex- 
&tion indeed, where a contrivance appears between the purchaſer and executor to 
make a devakavit. Put nothing of that («rt appears here; for the alienation is by 
exeeution and a bill of ſale, The teſtator died chree years before this tranſaction; and 
if the executors paid all demands, the aſſets belong to them. No demand was made 
ty the plaintiff Curing all that dme; and loag before any demand was made, a fair 
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And in anſwer to the ſecond, theſe two; Arnold v. Biignd, 
Cro. Jac. 318; Thruflout v. Coppin, 3 Wilſ. 277; and 2 Bl, 
Rep. 801. 


The Court took time to conſider of their judgment; and now 
there being a ditſcrence of opinion on the bench, 

GRosk, J. delivered his ſirſt. 

The queſtion upon all theſe counts is, whether the defenCants 
as ſheriffs have made a falſe return to the plaintiffs' writ z that is, 
whether there were any goods of the teſtator in the hands of 
Reid and his wile to be adminiſtered at the time the ſheriffs re- 
ccived the plaintiffo' writ of Feri faciar. The material faQs, on 
which this queſtion ariſes, are few ; William Lerwer, the teſtator, 
died indebted to the plaintiffs in a ſam, which with the coſts 
of recovering that ſum amounted to 236 J. 105: ; leaving Watt: 
executor, and the widow of the teſtator executrix. Of this ſum 
1147. 125. was due when the „eri facias iſſued. Goods to the 
value of 200 /. came into the hands of the executrix, who in- 
termarried with Reid, After the marriage,on the 28th May 1799, 
a writ of fieri facias againſt the goods of A. Reid at the ſuit of 
. Wilſin, conimanding the ſheriff to levy 5521. 145. 6d., was 
delivered to the defendants, On the fame day, and after the 
delivering of that writ, a writ of fer: ſurias, at the ſuit of the 
plaintiffs, was delivered to the defendants, commanding them 
to levy 114 J. 125. of the goods and Chattels of V. Lexwer de: 
ccaſed, at the time of his death in the hands of Reid and his wife 
to be adminiſtered, if there were ſo much, if not 327. colts cf 
the goods of the huſband and wife as executrix, Whether there 
were any goods of Neid, which had not been the goods of the 
teſtator does not appear: but it does appear that on the 28th of 
May 1790, when the firſt eri facias was delivered to the ſheriff, 
there were in the hands of Reid and his wife goods which had 
been the goods of the teſtator. It is not ſtated that thoſe good: 
had been in any way appropriated by Reid or his wife, or tha: 


| 


creditor of their own ſued out execution. As to fraud there is none. It is Hateg, 
indeed, t iey knew the goods were the goods of the teſtator; but that will not ma? 
2 fraud, as it is not ſtated that they knew the debts were unpaid. It is true that tie 
executors might have diſputed the ſeizing of the goods which he had as exccetor; * 
they did not object. On the contrary, by being a party to the bill of ſale They it 
(ſented to it; and this bill of ſale fo aſſented to is equal to - purchaſe ; and is 1 
ſame as an alienation by the executors. 

Wirrzs and Asuuvs v, Juſtices, concurred. 

BULLyR, J. The caſe of Gifford and Nugert is not unappoſite to the preſent. 
What is it that conſtitutes a devafiavit ® Not merely that they knew the goods {9 


 4:ipofed vi were aſſets, but that they alſo knew that there were debts unpaid i 
Judgment ſor the defendants 


6 eithe! 
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ether of them had paid debts of the teſtator, which they claimed 1792. 

to be reimburſed by the produce of theſe goods. If theſe goods 1 
were in law bound by the delivery to the defendants of the writ —_ | 1 | 
againft the goods of Reid, the return is not falſe ; but if they Nzwwar. 1 
were not ſo bound, it was a falſe return. | 

Beſore I conſider the law, I will ſay a word upon the juſtice 

of the caſe. And I think no man can pauſe a moment upon it. | | 
Goods are delivered by the law into the hands of a man for the If 
purpoſe of dividing them amongſt the creditors, legatees, and | 
next of kin, of another, whoſe goods they were. Their value 
we will ſuppoſe 1000 J. The debts and legacies we will ſuppoſe | 
550 J. On the day thoſe goods are delivered to the executor, - 0 
before the teſtator's creditors can recover their debts, a f eri factas | 
for 2000 J. againſt his goods is delivered to the ſheriff, It is 
urged that theſe goods, the moment the writ 15 delivered, are 
bound to pay the debt of the executor, and that neither the 
creditors, nor legatees, nor next of kin, ſhall receive one farthing. 
The injuſtice is obvious. It is to make the goods of A. pay the 
debts of B.; and poſſ}bly leave the creditors of A. without any . 
redreſs but againſt the perſon of B. One caſe of intolerable 
hardſhip may be put; ſuppoſe the executor indebted to the 
crown in more than the value of his own and the teſtator's per- 
ſonal eſtate : the moment the executor is inveſted with his au- 
thority an extent iſſues and ſweeps away every ſhilling of the 
teſtator, in fraud of his creditors, legatees, and next of kin; a 


— — — 


more ſhameful act of injuſtice can hardly exiſt under the name 
a of law, 1 hope I can ſkew it to be no more law than it is juſtice, 
: The ground on which it was ane muſt be argued, is, that the 


feri facias ngaiaſt the goods of the executor muſt be executed 
57 on the goods of the teſtator in the hands of the executor. And 
lere I premiſe that {for argument ſake) I ſhall conſider Reid, the | 
huſband of the executrix, as if he were the executor. And it is | | 
argued that the moment a man becomes executor, the goods of I 
the teſtator are ſo veſted in him that they are liable to his debts 1 
as much and in the fame way as his own proper goods are; in | 
ſhort, that in the hands of the executor they are to be conſidered f 
in all reſpects as his goods, at leaſt as far as concerns executions | 
apainit him, In order to fee whether that poſition be well found- 1 
&d, I will conſider what in law an executor is, and what intereſt 
he has in the teſtatorꝰs goods. One definition (and I think a good 
definition it is) that I find of an executor is, that he is one, to | 
wnom a teftator has given his goods, chattels, and perſonal eſtate, | 
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for the purpoſe of paying all his debts. And in Pent:nre!?, 
Office of Exccuters, p. 4+ it is ſaid, that “ the naming of A. and 
« B. executors is by implication a giſt or donation unto them of 
&« all the goods and chattels, credits and perſonal eſtate of the 
« teſtator; and the laying upon them an obligation to Pay all his 
« debts, and making them ſubject to every man's action for the 
, ſame.” And this, that is the payment of his debts, being the 
purpoſe for which the goods are given, his intereſt in the goods 
is not the ſame as in his own goods : the reaſon given is, that he 
hath them not in his own right, but in the right of another; and 
that © by law he is but the miniſter and diſpenſer and diſtributor 
6 of theſe goods.” g Rep. 88. . Wentw. 88. That of this 
there can be no doubt, we need but look into the entries of judg- 
ments againſt executors, and the writs of execution upon thoſe 
judgments, which are to levy ſo much of the goods of the teſta- 
tor in his hands to be adminiſtered. This ſhews that the law con- 
ſiders thoſe goods differently from his own goods: it is not to 
levy ſo much of his goods, which it would have been, if upon tlieir 
coming into his hands the law had conſidered them as his: but 
it is to levy of the goods of the tetator, conſide:ing them, in his 
hands, ſtill as the teſtator's. If they are not ſo to be conſidered, 
but as the goods of the executor, it ſeems that the writ of fieri fa 
cias, &c. de boms tejlatoris cannot be executed: but inaſmuch as 
they are in Haw the teſtator's, he (the executor) cannot dev:le 
them. If he die inteſtate, the goods of the teſtator veſt, not in 
his adminiſtrator, but in the adminiſtrator de beni non of the teſ- 
tator : if he commit felony or treaſon, although he forfeit his own 
goods, yet thoſe which he has as executor are not forfeited. For 
the law, and for the principle upon which the law is founded, 
I cannot do better than refer to Wentaworth's Office of Executori, 
p. 85, 86, 87, 88.3 and there we find (p. 86.) a paſſage direct 
applicable to the point now before us: Whereas a man's goods 
« ſtand liable to the payment of his debts, both in his life-time 
& and after, the goods which a man hath as executor are not to 
© be taken in execution for his own debts, either upon a recog 
« nizance, ſtatute, or judgment, had againſt him. And if ſuch 
« an one dic indebted, leaving to his executors much goods which 
&« he had as executor, theſe are not aſſets in his hands, liable to 
&© the payment of his debts, but only for the payment of the firſt 
t teſtator's debts or legacies. Therefore a qr minus brought by an 
« executor, ſhewing that he was not able to pay the king's debt, 


* becauſe the defendant detained from him 100/. which he er 
« him 
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« him as executor to F. $, was overthrown ; for that it could not 1992. on 
„be intended, ſaith the book, that the king's debt could be = bf 
« ſatisfied with that which the plaintiff ſhould recover and receive DO J i 1 
« ag executor.” And the reaſon of this difference is ſtated in Nazwa. 1 

page 88. The paſſage in page 86 is direct, and what the author 
ſtates to be law appears to be founded on paſſages in the Year | 
Books, in Plozuden, and in Lord Coke ; and appears to have been ; 
adopted by Lord Chief Baron Comyns in his Digeſt, 1 vol. 259. 1 
(B. 10), tit.“ Adminiſtrator.” His words are, „Nor ſhall | 
« they be taken in execution for the proper debt of the executor 
« or adminiſtrator.” Upon the ſame principle we find in 3 Burr. 4 
1369, that the commiſſioners of a bankrupt cannot ſeize the 4 
teltator's goods in the hands of an executor-bankrupt : but a |: | 
commilſion of bankrupt is conſidered as a ſtatutable execution; 1 
and if in law the goods are his goods, they veſt in the commiſ- 
ſoners, and they are bound to take them. Such being the un- 
doubted law as to ſome of the points I have taken notice of, one 
may fairly be permitted to aſk, Why may not the executor de- 


» | viſe the teſtator's goods? Why may not his adminiſtrator take 1 
them? Why are they not forfeited to the crown on the attain- | 
* der? Why are they not liable to be ſeized under a commiſſion of 

1 bankrupt againſt the executor ? The anſwer and reaſon is, I think, 

fo obvious, It is becauſe they are not his goods ; he is only the dif- 

1 tributor and diſpenſer of them for the benefit of the ereditors, the 

. legatees, and the next of kin, of the teſtator. To permit him to 

1 deviſe them, to permit his adminiſtrator to take them, to permit 

'or the aſſignees under a commiſſion againſt the executor to ſeize 

ed, them, and to permit the ſheriff under an execution iſſued againſt 

1 tus goods, to take them, would be to diſpoſe of them for purpoſes 

ly for which he had them not, in a way in which it cannot by law 

ods be intended that thoſe purpoſes will be anſwered. And it ſeems 

me very diſſicult to aſligu any reafon why the goods of a teſlator in 1 1 
+ to the hands of an exccutor ſhould be privileged from a ſeizure by 
og the crown in the caſe of an attainder of felony, and from a ſeizure | | 
uch by alſignees under a commiſſion, and yet not be privileged from 1 
nich being taken by the ſheriff under a Heri facias againſt the execu- 4 
eto tor's goods. On the part of the defendants it has been con- j 
firſt tended, that if in this caſe the goods are not conſidered as the | 
yan goods of Reid, the huſband of the executrix, the doctrine laid | | 
ebt, down in ſormer cates, in wkich the executor has been conſidered 1 
wed © empowered to diſpoſe of the goods of the teſtator, will be ita- 1 
him Kacked; and it bas been argued that this caſe is analogone to 1 
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thoſe caſes. There I conceive is the fallacy ; and that in the 
two caſcs there exiſts a manifeſt and material difference; and 
that the determination in this caſe for the plaintiffs will not at 
all impeach the law upon which that line of caſes is founded. 
The power of ſelling or diſpoſing of the goods of the teſtator 
the executor muſt hive : it is neceſſarily incident to his office; 


without that power his truſt cannot be executed; nor can the 


purpoſes for which it is given be anſwered. Therefore when he 
ſells, the law intends that he ſells the goods of the teſtator to 
anſwer the purpoſes for which the power of ſelling was 
given; and in ſo doing he does that which is neceſſary to his 
authority, and therefore lawful, juſt, and right. But in the caſe 
before us it is the reverſe: it is not neceſſary for the purpoſe of 
diſcharging the teſtator's debts, and executing the executor's 
authority, that the goods of the teſtator in the hands of the exe- 
cutor ſhould be conſidered as the goods of the executor, aud 
taken in execution under a judgment to recover a debt due from 
him. On the contrary, the moment they are taken under this 
judgment, the power of diſtributing them for the purpoſes for 
which they were given is taken away; and ſo far is it untrue, 
that it can be intended that thereby the teſtator's debts may be 
Paid, that it is moſt evidently clear that, if ſuffered, it prevents 
the poſſibility of their being paid by the produce of thoſe goods; 
and the power of diſtributing them in the way intended by the 
teſlator is taken away (and as it is ſaid by law); and fo, if it be 
true, a man is by law compelled to be unjuſt. For when they 
are taken in execution for the executor's debt, they are put into 
another channel; they are applied to a purpoſe for which they 
were not given; and the power of doing juſtice in this reſpeC 15 
taken from the executor, even if he intend to do it. Surely it 
cannot be the operation of law to work ſuch abſurdity and 
injuſtice under the plea of neceſſity, which clearly does not exit. 
But caſes have been cited, and it was argued for the defendants, 
that to this purpoſe is the caſe in 3 Keb. 839, Hoyle v. Lundin. 
That was a © motion to ſtay execution of goods in the ſheril's 
&« hands, being the wife's, as executrix to her former huſband, and 
« taken for the preſent huſband's debt; which Rainsford, Ch. J. 
% and Jones, J. denied, becauſe by payment of the debts of the 
former huſband theſe goods may be the wife's own; and this Court 
& will not try this en affidavit. And by Rainsford, Ch. J. in Ner- 
* dens caſe, ſupra laſt gm, it was held that execution again{t the 


_ goods of the executor for debt ; in fure proprio 1s a devaſlavit nolens 
66 wolens.” 
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« ggleng. The obſervations upon this caſe are; firſt, that whatever 
was determined was on a ſummary motion, and by the opinion 
of two judges only; and 2dly, that the ground was that the 
goods might be the wife's own, by having paid debts of the for- 
mer huſband, Therefore it may be fairly inferred that, unleſs 
by ſomething done by the executrix they become hers, they are 
to be conſidered as the goods of the teſtator. Here nothing ap- 
pears to have been done; and no fact is ſtated to ſhew that by 
the payment of a debt, or any thing elſe, they had become the 
wife's or her ſecond huſband's. But whether the wife's own 
or not the Court would not in that caſe determine on alſidavit. 
This therefore they conſidered as a matter of fact. And here 
they are not ſtated to be hers; nor any thing done by her to 
give her a claim to them. And then the Chief Juſtice alluded 
to a caſe which, in the report, is ſaid to be “ /upra laſt term,” 
but is not to be found; and by which a man is guilty of a 
devaſlavit nolens volens. That the law will conſider a man guilty 
of doing that which is unjuſt and unlawful as to third perſons, 
and which the law ſays muſt be done, and that it is not in his 
power to prevent, ſeems moſt extraordinary, and appears to be 
the ſtrongeſt of all reaſons, for ſaying that that caſe, if even there 
were ſuch an one, cannot be law. I have looked in the preced- 
ing term for ſuch a cafe: there is none there; nor is there in 
Levinz; but in Sir T. Jones, 88. there is reported, as of that 
term, a determination, of a caſe of Norden v. Levet (a): but in 
Levinz and Keble the determination is ſtated as of Trinity term 
29 Car. 2. That caſe was in error on a ire facias againſt an 


- adminiſtrator, ſuggelting a deva/iavit. In that caſe, the ad- 


miniſtrator, having brought an action of trover m right of the 
inteſtate, compounded it by an agreement, that the adminiſtra 
tor ſhould diſcharge the defendant in the action of trover, and 
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that the defendant ſhould pay the adminiſtrator 650 J. at a future 


day. The queſtion was, whether this was a devaſiavit; and 
whether he ſhould be liable upon this de boni propits ? It came 
on ſeveral times, and at laſt it was determined that this was a 
diſpoſal and converſion to the uſe of the adminiſtrator ; and 
judgment was given for the plaintiff. From the name, the ſub- 
ject, and the time of the determination, I rather think this was 
the caſe alluded to by the Chief Jultice, and certainly miſapplied 
by him. The motion in the caſe cited was the firſt day of 


(a) See this caſe alſo in 3 Keule, 778. teported 2. of Tr. 29 Car. 2. the term but 
C. beſere Iioyle v. Ls: Jan, 
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Hilary term 1677; and only Raynsford, Ch. J. and Jones, J. 
were in court. The caſe of Nugent v. Gifford, 1 Atk. 463. proves 
only that an executor may aſlign over a mortgage term of his 
teſtator, and if he do fo, although in payment of his own debt, 


"ſuch aſſignment is good: and that is founded on the dottrine 


that an executor may, alien the aſſets of the teſtator, and when 
aliened no creditor can follow them; which I admit and ſay 
it does not apply to this caſe; for although he may alien, as the 
diſtributor of the goods, yet to every other purpoſe they are the 
goo!s of the teſtator, and ſo to be conſidered, and not his goods, 
The ſame obſervation and anſwer apply to Facomb v. Harwo, 
2 Vez. 265; and that caſe, as far as concerns this cauſe, proves 
only that where there are two executors, each may releaſe, pay, 
transfer, or fell, without the other, any part of the teſtator's 
property; which I do not deny. In ale v. Both, Lord Manſ- 
Field ſaid, © The general rule both of law and equity is now clear, 
that an executor may diſpoſe of the aſſets; and they cannot be 
« followed by the creditors of the teſtator. Mead v. Ld. Orrem, 
« 2 Fern. 75, 2 Eq. Caf. Abr. 488. And it would be very in- 
te convenient if the creditors could; for then no one would deal 
« with an executor, without examining the whole account of aſ- 
te ſets, Where the buyer is any way acceſſory to the contrivance of 
« a devaſiavit, that is a different caſe : but here it is not ſuggeſted; 
« there is no appearance of fraud. I he executor might have dil 
« puted the firſt execution, but he conſented to it: and I do nt 
«« ſee how it then difters from any other alienation. An execution 
« acquieſced under is equivalent to a conveyance.” Then the 
ground of that determination was that under all the cir- 
cumſtances of that caſe the execution was to be conſidered 
as a ſale by the executor. If that were the ground, I have 
given it my anſwer, as not applicable to the preſent calr; 
if it were upon the ground contended for in the preſent caſe, 
I ſay chat this ſpecial verdict was made for the purpoſe of 
reconſidering that caſe; and reaſonably too, when it is recol- 
lected that that ground is totally deſtructive of the purpoſe for 
which the power of the executor is given, But it is ſaid, if this 
be not the law, no man can ſafely deal with an executor. That 
1 deny; for a determination in this caſe for the plaintiffs will 
not decide that a man may not buy the teſtator's goods, if the 
executor chooſe to ſell them, It will only decide that a judge 
ment againſt the executor's goods docs not neceſſarily bind the 


goods of another perſon, who gave them to the executor to diſ- 
charge 
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charge his (the teſtator's) debts and not the debts of the exe- 
cutor. And if it be ſaid that the executor may with this money 
pay his own debts, and ſq elude the teſtator's intention, my 
anſwer is, I admit it: It is ſo, becauſe (as I ſaid before) the 
power of fale 1s necetlarily incident to his office, and the law 
intends that he will do what is right: but in conſidering the 
goods of the teſtator as neceſſarily liable to the execution of a 
judgment againſt the executor, the law would compel injuſtice 
to be done, and conſider the act as unjuſt, as it conſiders the 
execution which it compels, and which the executor cannot pre- 
vent, as a devaſtavit by him. A queſtion may be put, How the 
ſheriff is to diſtinguiſh between the goods of the executor and 
the goods of the teſtator? Here that queſtion cannot be put; be- 
cauſe the ſheriffs were informed and had notice that theſe goods 
were the goods of the teſtator, and not the goods of the executor, 
But I will meet the objeCtion in its full force. The ſheriff in 
this, as in many other caſes, mult act at his peril : ſo ſay Dalton, 
146; and Gilbert in his Treatiſe on Execution, p. 21. Dalton, 146. 
in inquiring into the duty of a ſheriff, where there is a doubt 
reſpeQting the property of the goods, ſays, © but the ſafeſt and 
« wiſeſt courſe for the ſheriff or officer is to inquire by a jury in 
« whom the property of the goods is; or elſe not to take in exe- 
« cution, or not to meddle at all with any ſuch goods as ſhall not 
«plainly appear to them to be the proper goods of the defendant; 
« for it ſeemeth that the officer is bound at his peril to take know- 
« ledge whoſe the goods be, or at leaſt that they be the proper 
goods of the defendant: but being found by the jury, that ex- 
© cuſeth the ſheriff.” Gilbert, 21. ſays, * the ſheriff is bound at his 
« peril to take only the goods of the defendant; and if he doubt 


whether the goods ſhewn him be the defendant's, he may ſum- 


mon a jury de bene eſſe to ſatisfy himſelf, whether the goods be- 
long to the defendant or not, This will juſtify him in return. 
*ing, that the defendant has no goods within his bailiwick, and 
* mitigate damages in an aCtion of treſpaſs, if the goods ſeized 
« thould not happen to be the defendant's.” If this would be a 
ſuſkicient anſwer in the mouth of the ſheriff, what are we to 
lay to caſes of a much ſeverer line of juſtice ; caſes, where a 
ſheriff is conſidered as a vort. ſeaſer by relation; cafes of bank- 
ruptey? In the preſent caſe upon information given to the 
ſheri that the goods were the goods of the teſtator, unappro- 
priated by the executor, and on which he had ne demznd, he 
Mm:ght have ſummoned a jury; and had the jury found them to 
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be the goods of the teſtator, not of the executor, he would hays 
been juſtified in returning nulla bona. Upon theſe grounds it 
izems to me that the goods of the teſtator, upon the facts ſtated 
in this ſpecial verdict, were not in law the goods of the executor 
liable to an execution againſt him, but at the time when the 
fert facias againſt the goods of the teſtator was delivered to the 
ſheriffs, continued and were the goods of the teſtator, liable to 
the execution againſt his goods; conſequently that the execu. 
tion delivered to the ſheritfs againſt the goods of the executor 
did not bind the goods in his hands that remained unadmiuiſ— 
tered ; but when they received the writ to levy the debt of the 
goods of the teſtator, there were goods which they might have 
taken in execution of that writ. 

In this way of conlidering the queſtion there is no occaſion 
for me to enter into a head of argument much diſcuſſed at 
the bar, how far theſe goods being veſted: in the executrix are 
in conſequence of the marriage liable to be taken in execution 
for the debt of her huſband; as in my opinion this action 
would have been maintainable, had the huſband been the 


executor, and not merely the huſband of an executrix. Nor 


do I conſider the difference in point of law, whatever it may 
be in point of juſtice, that is made by the notice given to 
the ſheriffs, that the goods were the teſtator's; becauſe if my 
opinion be right, the ſherifls muſt at their peril execute 
the writ, and make a true return. In this caſe they have £..ct 
ſo done, as they have returned nulla bona to the pier fac! 
againſt the goods of the teſtator, when there were goods of the 
teſtator which they might have taken in execution of the wilt. 
Therefore I am of opinion that, ſuch return being falſe, the 
action is well ſupported, and that the plaintiffs ought to have 
judgment. 

BuLLER, J.— This is an action againſt the ſheriff for a ſalſe re- 
turn to a fieri faciar. The ſpecial verdict ſtates that in Eaſter term 
30 Ge. 3. the plaintiffs recovered againſt Watts and Reid and his 
wife, executors of /. Lewer 2361. 105.; and on 15th May, 
30 Geo. 3. ſued out a fi. fa. to levy that ſum of the 42 and 
chattels, which were of Zewer in the hands of the executors to 
be adminiſtered. That on 28th May 17:90, the writ was de- 
livered to the deſendants, then ſherif, And that in Er term 
1790, Wilfon recovered againſt Re 1047 l. debt, and 637. da- 
mages and coſts; which judgment was ſigned 27th May 1700. 


That on 28th Ay 1790, Wiſſen ſucd out a ff. fa, on that judem >; ; 
telle 
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teſted 19th May, which writ on 28th May 1790, and a few hours 1792. bl! 
before the delivery of the plaintiffs' writ, was delivered to the — 
ſheriff, who under that writ, a few hours before the delivery of Fans 


— 
— _—— q 
— — 
— 


the plaintiffs“ writ to him, ſeized goods in a houfe, wherein 9 i | 
Reid and his wife refided, and in which houſe Lewer at his 9 
death did reſide; and which goods were the goods of Lewer. | 
That on the ſame 28th May 1790, after the ſheriff had ſeized on! 
the ſaid goods, the attorney for the plaintiff gave notice to the bl 


attorney for Vilſin, and alſo to the ſheriff, that the goods fo | l 
ſcized were the goods of Lever in the poſſeſhon of Reid and his 1 
wiſe, as executors, liable to the payment of the debt recovered pf 
by the plaintiffs, and alſo liable to the payment of 116/, reco- 4 
vered by one Stedman, and not liable to the payment of any | 
debt of Reid; the ſame not being ſufficient to ſatisfy the ſaid #1 
judgment and other debts of Lewey ; and that the faid attorney 
meant to take out executions on the ſaid judgments ; and unteſs | 
they quitted poſſeſlion, actions would be brought againſt them. [! 
That afterwards on the ſaid 28th May the attorney for the plain- 
tifs procured a warrant from the defendants, then ſheriff, on 
the writ of „i. fa. mentioned in the declaration, which warrant 
was on the ſame day delivered to the officer to be executed. 
That the officer went with the warrant to the houſe where the 
goods were before they were ſold, but did not levy thereon ; and 
the ſheriſis afterwards returned nulla bona to that writ : and thenthe 
jury find that, by means of the premiſes, the plaintiffs are hin- 
dered from recovering their damages, and have loſt the ſame, 

The general queſtion referred by the jury to the Court is, 
whether the plaintiffs are entitled to recover? this ſpecial ver- 
dict ſeems to me to be very imperfect and incorrect; for when 
the plaintiffs' debt became due; when Lewer died; how long [4 
his executrix continued a widow; when ſhe married Reid; how I 
long he had been in poſſeſſion of the goods; and what uſe he 


* 1 * 


| 
1 lad made of them; the verdict is totally filent about. It may q 
3 be true that the debt was of ten years ſtanding ; that the negli- 4 
1 gence of the plaintiſſs was groſs and outrageous, and calculated 
0 merely for the purpoſe of ſuſfering the executrix and her (pre- | 
0 ſent) huſband to enjoy and to uſe theſe goods as their own ; | 
'. without the danger of any other perſons, who happened to be 
n 


creditors, being troubleſome on account of them. That there 
mult have been a great negligence on the part of the plaintiffs is 
apparent; but for how long a time, or for what reaſons that | 
happened, the Court are not in formed. Since the plaintifls* debt | | 
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became due, the teſtator has died, one executor has died, and the 
other has married again: and though the notice of the 28th 
May only ſtates that the plaintiffs intended to ſue out execution, 
yet the verdict finds that they did ſue out execution on the x5th 
May; and that they ſuffered that to lie dormant till the 28th of 
May, and till after Wilſon's execution was executed. Why that 
was done we are not told. The queſtion is whether upon this 
finding (ſuch as it is) the plaintiffs are entitled to recover; and 
I am of opinion that they are not. When this caſe was before 
the Court in Hil. 1791, the Court ſent it to a new trial for the 
purpoſe of inquiring whether there were any fraud between 
Reid and his creditor. That inquiry I conceive to be the true 
and only material one in the caſe. Upon this ſpecial verdict 
the jury have found no fraud ; and therefore we are bound to ſay 
there was none. If the inquiry directed by the Court in Hil. 
1791 were at all material, the circumſtance of no fraud having 
becn found by the jury would alone be ſuſficient to decide this 
caſe for the defendants. But I will ſuppoſe all that to be imma. 
terial; and ſtating only that no fraud is found in this caſe be- 
tween Wilſon and Reid, | 

I will conſider, 1ſt, The authorities and arguments which have 
been urged on the part of the plaintiffs; and 2dly, The authori- 
ties and reaſons which occur to me on the part of the defendants. 

For the plaintiffs ſeveral caſes were quoted from the Court of 
Chancery, to which my anſwer is that none of them are of the 
leaſt avail in a court of law; becauſe the two courts act on dif- 
ferent principles; and that which is the ground- work and found- 
ation of the deciſion in courts of equity is directly repugnant 
to every rule and determination of the courts of law. Where a 
rule of property is ſettled in a court of equity, and there are no 
deciſions againſt it at law, I am as ready as any man to follow 
the line of equity; for I think it abſurd and injurious to the 
community that different rules ſhould prevail in different courts 
on the ſame ſubject. But before we adopt the dodtrines of 
courts of equity we muſt ſee that we do not act in violation of 
ſettled rules of law, and that we have the power of following 
up the relief given by a court of equity to that extent, which 
makes their proceedings juſt and reaſonable. The Court of 
Chancery conlider the ſund as debtor; and therefore they pur- 
ſue that; collect it all into their own hands, under the notion 
of taking an account; call all perſons before them, who have 


any demand on thut fung; and diſtribute it among all, _ 
cording 
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cording to their priorities at law, (if they have any,) or it not, 
equally, But that Court has never ſaid that, if the effects of a 
teſlator get bond fide and for a good conſidotation into the hands 
of a third perſon, they will take them from him, The caſe of 
Elliet v. Merryman (a) proves directly the contrary. This Court 
cannot call all the creditors together; they cannot compel an ac- 
count of all the effects, or adminiſter the ſame relief which 
equity does; therefore we muſt not be governed by the rules of 
equity on this ſubject. At law there is no ſuch thing as a fund 
in the hands of an executor being the debtor ; but the per/ſcn of 
the executor, in reſpect of the aſſets which he has in his hands, it the 
debtor, If he admit (or which is the ſame thing do not deny) 
aſſets, the judgment and execution are to levy the debt out of 
the aſſets in his hands, becauſe he is ſued as executor, and is 
liable in reſpect of them. But he is not permitted to ſay, “ you 
« have recovered againſt the aſſets, and therefore you muſt find 
« them, or go unpaid.” On the contrary, if he do not produce 
them, or they cannot be found, he (the executor) immediately 
becomes perſenally liable in an action of debt, ſuggeſting a de- 
vaſtavit : and it is no anſwer for him to ſay, “then, here are 
« the teſtator's goods; take them, and let me go.“ Reck v. 
Leighton (ö). The authorities at law quoted at the bar 
in behalf of the plaintiffs are very ſcanty indeed; but ſuch 
25 are at all applicable to the caſe ought to be conſidered, 
Thoſe are 1 Com. Dig. 259; and Plaud. 525; and they 
were cited to prove that the goods of a teſtator ſhall not 
be taken in execution for the debt of the executor. If this 
be true to the extent which the words import, it decides the 
queſtion. But the contrary has been adjudged, as I will ſhew 
preſently. Camyns quotes no authority for this poſition : but on 
the contrary there are ſeveral paſſages in the ſame page, which 
lay that the property veſts in the executor, and that even before 
actual poſſeſſion, I think it very, probable that Lord C. B. 
Comyns had in his mind a reference to the caſe in Plnoden, when 
he wrote that; but Pld. warrants no ſuch thing. He ſays, 
in the page cited, if the executor die, the teſtator's goods ſhall 
not be taken for the executor's debt. Aud afterwards it is ſaid, 
poods which were the firſt teſtator's ſhall not be put 1n execution 
for the debt of the laſt teſtator; for the laſt executors have them 
a5 the immediate executors of the firſt teſtator. But that is not 


(a) 2 Fg. Caf. Abr. 450. 6. 16. 696. c. 13; and a 4 47. 
* ... 43 3 I. 60. 
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1792. this caſe; nor at all like it. Upon the ſecond argument it way 
—— thought to be material to aſcertain in whom the property was; 
- 4, and it was contended, that theſe goods never were the property 
Nruuax. of any perſon but of the teſtator in the hands of his executors 
to be adminiſtered. But Comyns, on whom they rely, decides 

this point againſt them : for he ſays they are the property of the 
executors; and to ſay that a man has a property in goods after 

he is dead, or that becauſe they were once the property of a 

man who is dead, they are now the property of no one, are 
propoſitions which cannot poſſibly be maintained. On the con- 

trary, it is ſettled by many of the caſes quoted at the bar that 

the property is veſted in the executrix, and that ſhe or her huſ. 

band may grant, alien, give, or releaſe them. If an executor 

rant all his goods and chattels, not only his own, but alſo what 

he has as executor, ſhall paſs. 2 Rell. Abr. 58. pl. 8. 1 Leon. 263, 

and Shep. Touch. 94. So if he have ſome cauſe of action for 
himſelf, and ſome for his teſtator, and he releaſe all actions in- 
definitely, this releaſe doth diſcharge both ſorts of aCtions. 

Shop. Touch. 339. If any tenderneſs. had prevailed, or alarm 

been taken, about making the executor guilty of a deva/avit, 

all theſe caſes ſhould have been determined the other way 

But the law goes on more general, and on broader, principles, 

It ſays. the property is the executor's; and whatever is his pro- 

perty may be taken for his debt, If he owe one debt on his 

0\;n account, and another on account of the teſtator, (provided 

he ever had aflets ſutlicient,) he is liable for both: if he can 

pay only one, he mult go to gaol for the other; and it is indif- 

ferent to him for which debt he does go to gaol. If ever he had 

allets ſullicient, it is perfectly immaterial whether he has them 

now, or what is become of them. And as to the creditor of the 
teſlator, when the property gets into other hands, he muſt uſe 

due diligence, or abide by the loſs. If the executor be not in- 

ſolvent, he will ftill recover his debt; and if he be inſolvent, 

ſtill the creditor may have ihe higheſt execution which the Jaw 

knows, and that is againſt the body, Whether the huſband cf 

the executrix in this caſe be inſolvent or not no where appears ; 

ang if he be not, the plaintiffs are diſputing de land cabrind. 

The caſe, molt analogous to that of executor:, is the cafe of 

Baron and Jene, where the wiſe has a term of years veſted in 

her before marriage. By the marriage the huſband acquires a 

right to diſpoſe of that term; but unleſs he do ſome act to dif- 

poſe of it, upon his death it will ſurvive to the wile, If he 

| diſpoſe 
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diſpoſe of it partially only, the remainder will belong to her. 
But yet ſuch a term may be taken in execution for the huſband's 
debt; and it does not depend on his aſſent or diflent whether it 
may be taken or not. But nolens velent the creditor of the huſ- 
band has a right to be ſatisfied out of it. There an execution 
iz equivalent to a grant or conveyance by the huſband ; and 
pari ratione, I think the execution in this caſe is equivalent to 
a ſale; which (on all hands it is admitted) would be good. 
The plaintiffs ſhould have followed the advice of Dedderidge, J. 
in Touch, (a) who ſays, “It is policy for a creditor who hath cauſe 
te to ſue an executor to be doing betimes, and to get judgment 
« 2nd execution as ſoon as he may ; for it falleth out in this caſe 
« that he who doth firſt come ſhall be firſt ſerved.” If goods be 
taken out of the hands of an exccutor, he muſt bring treſpaſs, 
as for his own goods. But the great ſtreſs of the argument on 
the part of the plaintiffs is, that notice was given to the ſheriffs 
that theſe goods were the property ot the teſtator, and that the 
plaintiffs were creditors of his, and intended to ſue out execu- 
tion. This argument ſtands deſtitute of all authority whatever. 
But I will not paſs it over, without conſidering what could or 
could not be the effect of notice in ſuch a caſe. The defend- 
ants were ſheriff; and they had ſeized the goods in queſtion 
for a debt of Reid's ; thoſe goods then being in his poſſeſſion, 
and he then uſing them as his own: If the ſheriff aQted legally 
in ſcizing the goods, he was bound to proceed in the execution 
and a ſubſequent notice would not make that unlawful, which 
was lawſul at the time, If the ſeizure were unlawful, the ſheriff 
was liable to an action, without any notice; and if it were not 
unlawſul, no notice could make it ſo. A notice in ſuch a cafe 
35 this is a perfeQ novelty, unknown to the common law with 
regard to any effect which it could have. But it muſt not be 
forgotten that we are now in the caſe of the ſheriff; and there- 
tore we mult examine what he could do to protect or indemnify 
iimſelf, Suppoſe the contents of the notice were all falſe ; 
low was the ſheriff to try whether they were true or falſe. 
But they may be all true, and yet the ſheriff not be protected 
in ebandoning the execution. For ſuppoſe the plaintiffs* debt 
were of ten years ſtanding, and a plan formed between the 
pantiff, and the executrix that ſhe ſhould enjoy the goods for her 
own uſe, and that the plaintiffs would not moleſt her, unleſs the 
$2945 were ſeiacd by ſome other perſon. Or ſuppoſs the executrix 
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had paid debts to the amount of all the effects, or only to the 
amount of theſe goods; in ſuch caſe the property would 
clearly have become abſolutely and intirely her own. For Ply, 
186, ſays, if an executor pay the teſtator's debts with his own 
« money, he may retain to the value out of the teſtator's goods, 
« as his own proper goods.” How is the ſheriff to try any one ot 
theſe queſtions ? It ſhould be enough for him that the goods are 
in the poſſeſſion of the debtor, and uſed by him as his own, 
When the plaintiffs” execution came to the ſheriffs* hands they 
could not take theſe goods under it. The writ commanded the 
ſneriffs to levy the debt of the goods and chattels of the teflatar in 
the hands of Reid and his wife to be adminiſtered. Theſe goods 
were not then in their hands, but they were in the hands of the 
ſheriff, and in cu/fcdia legis. And in Felt. 643. and 1 Show, 
174. it was reſolved by Hall, Ch. J. that goods being once 
feized and in cuſtody of the law, they could not be ſeized again 
by the ſame or any other ſherifis. The ſame point is ſaid to 
have been reſolved by him in court the day before, in his argu. 


ment between Eilius and Ii gern, and not denied by any of the 


judges, So the ſheriff cannot take goods, which have been 
diſtrained. Tully and Another, v. Peachey, Hil. 23 Geo. 3. In 
my opinion it is highly inconvenient to the Public that goods 
ſhould ever be fo fettered or limited as not to be liable to the 
debts of thoſe, who have the enjoyment, and are ſuffered to 
appear as the real owners, of them. Some caſes have gone 3 
great way on that ſubject; and, as far as they have gone, per- 
haps we may be bound by them. For the ſame reaſon I think 
we ought to be bound by other cafes, which I ſhall mention 
preſently ; more eſpecially as they ſeem to be founded on good 
and plain principles of law and convenience too. I ſee no in- 
convenience in ſaying that any man, who will truſt goods to 
another on his perſonal credit, to uſe as his own, ſhall have no 
remedy in caſe the goods are ſeized but againſt the perſon to 
whom he has ſo given credit, and whom by -thoſe means he 
may have enabled to draw in unwary tradeſmen. A contrary 
doctrine would introduce great uncertainty and inconvenience. 
It would embarraſs honeſt creditors, and no man would be ſafe 
in levying his debt under an execution, provided his debtor 
were clothed with the character of an executor to another. 
For if he ſhould take one article out of an hundred, which was 
once the property af the teſtator, he mult ſubmit to be ruined 


by an aclion; and that is to be done without the pe ſſible 
means 
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ö means of his knowing whether there were any, and what, 
| debts of the teſtator's unpaid ; or whether the goods ſeized 
were originally the property of the teſtator or executor. For 
1 he, having no demand on the teſtator's eſſects, cannot even 
N in equity call for an account of the teſtator's debts and effects: 
: Nay even if he could do ſo, his ſituation would not be 
c bettered ; for that would only be giving ſeaſonable notice to his 
| 


debtor to diſpoſe of his property, and put himſelf beyond his 


y creditor's reach. But independently of all arguments ab in- 
e convenienti, I think this point has already been decided; and thai 
n we are bound by the deciſions of Hoyle v. Lunden, 3 Keb. 839. 
8 and II Hale v. Booth, M. 25 Geo. 3. In Hoyle v. Lunden the mo- 
e tion was to ſtay the execution of goods in the ſheriff's hands, 


being the wife's, as executrix to her former huſband, and takeri 
for the preſent huſband's debt; which was denied, becauſe, by 
payment of the debts of the former huſband, theſe goods may be 
the wife's own, and this Court will not try this on affidavit. 
And by the Chief Juſtice “ in Norder's caſe, laſt term, it was 
« held that execution againſt the goods of the executor for debt 
« in jure proprio is a devaſlavit nolens volens.” It is ſtated as clear 
law, and will not now be denied, that by payment of the huſ- 
band's debts the goods become the property of the execittrix. This 
is not at all qualified by the manner in which the motion came 
before the Court. But the molt deciſive part is what is ſtated by 
the Chief Juſtice to have been done in Norden's caſe. It is impoſ- 
ſible to ſuppoſe that the Chief Juſtice did not know what he 
himſelf had done in the laſt term; and the book is expreſs that 
an execution againſt the goods of an executor for his own debt 
1 2 devaſlavit nelens vulent. If it be ſo nalens volens, there is an end 
of all queſtion about the acquieſcence or aſſent of the executor, 
tor he has not the power of aſſenting or diſſenting ; and let him 
diſſent as much as he will, vet the execution is good. This is 
ncceſſarily implied in the terms nolent velenc. What was ſaid 
by Lord Mangel in the caſe of Male v. Booth, which has been 
much relied on by the counſel for the plaintiffs, about acquief- , 
cence and conſent was not neceſſary in the caſe ; for nothing 
was ſaid in the caſe about aſſent or diſſent; the executor was 
no party to the cauſe; and it was perfectly immaterial there 
whether the executor could or could not have avoided the exe- 
cation, His Lordſhip ſaid the general rule of law and equity 
vas clearly ſettled, that an executor may diſpoſe of the aſſets of 
the teltator, and the creditor cannet follow them. If the law were 
Vol. IV, Ty other « 
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1792. otherwiſe, nobody could deal with an executor without taking 
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an account of the whole eſtate. It is likewiſe clear that when 
he aliens, the purchaſer muſt know they are aſſets, and yet that is 
no objection. He may alien for a debt of his own. Then his 
Lordſhip excepted the caſe of fraud or contrivance to enable an 
executor to commit a devaſtavit. This caſe (ſays he) comes 
within Ve principle, that is, the principle before mentioned: and 
a ſale under an execution is equivalent to a ſale by the executor 
himſelf. If (ſays his Lordſhip) an executor has paid all the 
debts, the effects are his own; and a ſtranger or third perſon 
cannot tell whether he has or not. From hencg it neceſſarily 
follows that in the caſe of a ſtranger it is immaterial whether 
they be paid or not. Then follow the words which have been 
ſo much commented upon, namely, * when the goods were taken 
« the executor might have diſputed it, and faid they were the 
* goods of the teſtator: but he did not. He conſents to it.” But lis 


Lordſhip concludes “ I cannot be diſtinguiſbed from an alienation by 


de the executor,” I have already ſtated that what was faid in that 
caſe about confent was not neceſſary in the cauſe ; and I cannot 
conceive how the executor, of all people in the world, ſhould 
be permitted to diſpute the execution. He is indebted to two 
perſons; he keeps and uſes the goods, and pays neither, If 
either of them ſeize the goods, I fhould think he could not ob- 
ject to it; and indeed the caſe of Hoyle v. Lundon fully proves 
that propoſition, At law, he who firſt comes muſt be firſt ſery- 
ed; and if the goods of a teſtator be taken for the proper debt 
of the executur, the executor will become perſonably liable tothe 
creditor of the teſtator. And as to the creditor who ſeizes the 
goods, though he know they ere part of the ufſets, yet according 
to what Lord Mansfield Laid in I Hale v. Both it is no objection; 
for there can be no ditference between a purchaſer and a creditor 
under an execution. If it be no objection againſt the creditor, 
a fortiori it cannot be againſt the ſheriff, But (for argument 
ſake) I will ſuppoſe that the executor might have diſputed the 
execution, yet that will not avail the plaintiffs in this cauſe; 
for they are not executors; the executor: has not diſputed the 
execution, or taken any part in the buſinefs; and if his con- 
ſent were necefſary, I ſay his not objecting is aſſenting. In 
this caſe, as in Mule v. Beth, the plaintiffs are creditors of the 
teſtator's, and the defendants are ſheriff z and therefore that caſe 
is a direct authority in point for the preſent. The only differ · 
ez 


ence betwcen them is that in the preſent caſe there was —_ 
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but that cannot alter the law, except in caſes where the law 
itſelf requires notice: and beſides the notice was not by the exe- 
cutor but by the attorney for the plaintiffs, the creditors. Again, 
eren ſuppoſing that there may be caſes, the exiſtence of which 
I deny, in which a creditor of an executor cannot ſeize the 


goods of the teſtator, yet there is ſtill another caſe upon the 


authority of which the plaintiffs ought not to have judgment on 
the fats found by this ſpecial verdict. For in Ayleſbury againlt 
Harvey, 3 Lev. 204. a replevin was brought for a ſilver cup, and 
the defendant juſtified by a condemnation before the juſtices 
of peace upon the ſtatute of exciſe for the non-entry of ſtrong 
waters, and a warrant made to levy a fine of 205. ſet on the 
plaintiff for it. The plaintiff replied that F. S. made him 
executor in 1666, and he had this cup, and yet has it as exe- 
cutzr. Seyeral objections were made at the bar; but the point 
that the teſtator's goods could not be ſeized for the debt of the 
executor was not thought even to be arguable. But at the end 
of the caſe it is ſaid the Court did not regard the plea that he 
had it as executor ſo long ago, but they would intend the pro- 
perty altered, notwithſtanding the adhuc habet, for it would be 
very perilous to all officers, if ſuch pleading were allowed. The 
queſtion whether the goods of a teſtator may in all caſes be 
ſcized for the debt of the executor was not agitated there ; but 
if it had been, the argument of its being very perilous to all 
officers would have applied as powerfully as it did to the parti- 
cular caſe, 'The point adjudged was, that in the caſe then before 
the court (however the law in general might ſtand) the goods of 
the teſtator might be taken for the debt of the executor ; and 
if time be material in the deciſion of this queſtion, and it 
be clear that in ſome caſes they may be ſo taken, then it was 
incumbent on the plaintiffs before they could do away the for- 
mer execution, and charge the ſheriff, to ſhew that they came 
within due time; but that they have not done. The caſe in 
Lev. is a direct authority againſt the general poſition in Compyns ; 
and there is no cafe whatever, which ſays that a creditor under 
any circumltances may maintain ſuch an action as the preſent. 
This does not appear upon the record to be a caſe in which the 
executrix herſelf could object to the firſt execution, if ſhe had 
been willing and able ſo to do. But even if ſhe could, till it 
remains to be proved that a creditor may make that objection; 
for which no authority has been quoted. It alſo ſeems to me 
Kat before judgment can be given for the plaintiffs, the Court 
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mult be prepared to ſay that though the executrix may have paid 
more in diſcharge of the teſtator's debts than ever came to her 
hands, and though ſufficient aſſets may remain to ſatisfy the 
plaintiffs* debt, yet that the creditor of the huſband could not 
ſeize any goods which ever had been the teſtator's. For it is not 
found by this record what where the value of the aflets, or the 
amount of the debts, or what the executrix has paid, or whe. 
ther there are or are not aſſets remaining ſufficient to ſatisfy this 
debt. 'The jury have ſaid that the ſheriff ſeized goods in the 
houſe wherein the executrix of her huſband lived, and in which 
houſe the teſtator lived at his death, and which goods were 
once the goods of the teſtator, and were then in the hands of the 
executrix and her huſband : but they have omitted the common 
words, that the goods were in their hands to be adminiſtered. 
Whether the goods had been fold at an auction, and the exe- 
cutrix bought them in, and applied the produce in payment of 
debts, or in what right ſhe had them at the time of the execu- 
tion, the Court is wholly uninformed ; and therefore this caſe is 
infinitely looſer than the caſe in 3 Lev. 204. where the words 
te that the defendant yet has it as executor” were holden in- 
ſufficient. The ſheriff, it is true, has returned Hat there are m 
aſſete in his bailiavick, whereof he could levy the damages; but 
that will not ſupply the defect of the verdict; neither will the 

epetition of the inference and concluſion drawn by the cloſe of 
the declaration © that by means of the premiſes the plaintiffs 
« have been greatly retarded and hindered from obtaining their 
damages and loſt the ſame” ſerve the purpoſe; for that is an 
inference without a fact to ſupport it. In every light in which 
I have been able to put this caſe, I am of opinion that there 
ought to be judgment for the defendants. 

ASHHURST, J.—I do not mean to controvert the general 
doctrine, that by the appointment of a perſon, as executor, the 
legal property in the perſonal eſtate of the teitator does on ls 
death veſt in ſuch perſon, as executor. Nor do I mean to con- 
trovert that he has, as neceſſarily incident to the nature of lis 
office, a diſpoſing power over ſuch property; for it being a part 
of his office to pay debts, c. he muſt be able to convert the 
ſpecific property into money by the ſale of it. If it were other- 
wiſe, no man would deal with an executor; for the buyer 
cannot be ſuppoſed to have a knowledge of the {tate of the tel 
tator's property and debts; and therefore the bare act of fale 154 


ſufficient indemnity to the purchaſer, if there be no —_— 
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Iwill add that I do not diſagree with the doctrine laid down in 
the caſe of I Hale v. Booth : but in my opinion that caſe does not 


at all govern the preſent; for in that the execution (for the 


proper debt of the executors) was completely executed, and a 
bill of ſale made. before the coming in of the plaintiſfs“ execu- 
tion for a debt of the teſtator's; and though it is ſtated that the 
creditor knew the goods ſeized were part of the teſtator's pro- 
perty, it is not ſtated that he knew there were unſatisfied debts, 
nor did any creditor intervene till the execution was completely 
executed (which is not the caſe here). If the creditors will lie by, 
and not aſſert their rights, it is reaſonable for a third perſon to 
ſuppole that all the debts are ſatisfied z and if ſo, the executors 
have the property; or they may have paid the debts with their own 
money, and it would be very inconvenient that an execution 
completely executed ſhould be overhauled, when it was owing 
to the laches and neglect of the party that the prior execution was 
{ufered to be completed. There are caſes where even the crown 
may loſe it's priority by not aſſerting it's claim in due time; as 
in The King v. Cotton (a); where it ſeems taken for granted that 
in caſe of diſtreſs and ſale a crown proceſs teſted after the ſale 
ſzall not overhaul it, though for a prior debt. I ſhall next con- 
ſider what the nature of the property is, which an executor has 
in the aiſets of the teſtator. And I apprehend it clearly not to 
de an ab/z/ute, but a qualified, property; he has it only under a 
truſt to apply it for payment of the teſtator's debts, and ſuch 
other purpoſes as he ought to fulfil in the courſe of his office, as 
executor, This appears plainly from the form of the judgment 
in an action brought by a creditor of the teſtator; for it is 
« to be levied of the goods of the te ſtator in the hands of the 
« executors to be adminiſtercd, if they have ſo much in their 
« hands, and if they have not, then the colts to be levied of the 
« proper goods of the executors:“ this ſhews plainly that the law 
makes a diſtinction between the goods he has as executor, and 
thoſe he has in his own right. But it may be ſaid that, as the 
executor has the legal property in theſe goods, and the ſheriff has 
an execution againit Ji goods, the ſheriſf is bound to take them 
if he can find no other. In anſwer to this, I ſay that, as between 
the ſheriff and the party, the ſheriſf will certainly not be a zreſpaſer 
by the taking; but, as between the ſheriff and an unſatisfied 
creditor of the teſtator, he is guilty of a wrong, if he proceed 
to lll after notice from ſuch creditor that the goods ſeized were 


(4) Park. 112. 
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the property of the teſtator, and that he has a judgment againſt 
the executor to be levied of the teſtator's goods : and he would 
be juſtified, as agairuft the creditor of the executor, if he were to 
return nulla bona; for though the executor has the legal property, 
they are not his ſmp/iciter, but merely as a truſtee for certain 
purpoſes till all debts are paid. But the caſe in 3 Ke. 839. 


book does not ſtand in the higheſt degree of authority in general; 
and I do not think the intrinſic merit of the report itſelf of this 
caſe will add much to its authority. That caſe has been already 
mentioned, and therefore it is not neceſſary to ſtate it again. But 
I muſt obſerve that Norden's caſe, which is there referred to as 
of the preceding term, is not to be found. But to give the 
principal cafe more credit than it ſeems to deſerve, let us con- 
ſider what it is. The Court denied the motion * becauſe by 
« payment of the debts of the former huſband, theſe goods may be 
ee the wife's own; and this Court will not try this upon affidavit.” 
The Court then refuſed to enter into this in a ſummary way, 
But that objection docs not hold in the preſent caſe, where the 
Court are proceeding upon a ſpecial verdict, and where all the 
facts appear before them on record, There too the Court faid, *the 
& goods may be the executor's own by payment of the debts of 
« the teſtator.” But there is nothing fore us upon which we 
can ground ſuch a preſumption. *To-th firſt place the executor 
has not pretended upon the retord thabhe bas fully ad miner 
ed; and we are not then to-preſfumeAt. Nor has the ſheriff 
given any evidence upon this trial that the executor has pail 
debts to the amount. And T have atWays taken it as a rule that 
nothing is to be intended upon a ſpecial verdict, Let us new! 
conſider what is the jultice of the caſe. The creditor who his 
brought his action, and recovered judgment againſt the huſband 
of the executrix in his own right, has given credit to the patty 
himſelf. The teſtator's creditor” never gave any credit bus to 
the teltator, and his Gffts; If then one of the two is to ſuffer, 
"It muſt be agreed that he ought to ſuffer who has given credit 
40 the executor. But it has been ſaid this will be a di 


him on the deva//avit; de bonis propriis ; but unfortunately it ap- 
pears on the record that the executor has no goods and chattels of 

is own; therefore the plaintiffs right to bring ſuch action will 
Ye bot "a poor remedy. , They never truſted to the executors 


ſglvency, but truſted to che teſtator and his aſſets. I can"o! 
8 | agree 
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agree that, becauſe the ſheriff has ſeized, he is bound to ſell, 
Suppoſe he had ſeized goods as the goods of the debtor, when 
it afterwards appeared before ſale that they were manifeſtly the 
goods of another, it could not be contended that he was bound 
to ſell. Or ſuppoſe the party had the goods as a truſtee for cer- 
tain purpoſes, which was made known to the ſheriff before ſale, 
if the ſheriff perſiſted in ſelling, it would in my opinion be a 
tortious act in him. Therefore I am of opinion that judgment 
muſt be given for the plaintiffs. 

Lord Kenyon, Ch. J.—I am very glad that this queſtion has 
been brought before the Court on a ſpecial verdi& ; becauſe if 
the counſel for the defendants have any ſerious doubts about the 
legality of our judgment, they will have an opportunity of queſ- 
tioning it by bringing a writ of error. A more momentous 
queſtion never came before the Court; inaſmuch as it may 
reſpect the property of every man in the kingdom; for perſons 
in general who have property to diſpoſe of are uſually circum- 
ſpect enough to make their wills, and to make a ſelection of per- 
ſons to be their executors in whom they can confide;z and as it 
is impoſſible to ſcrutinize the heart of man, or to foreſee what 
change of circumſtances may befal their executors, no prudence, 
according to the defendants' argument, could inſure any honeft 
man that his debts ſhould be paid, even though he left an ample 
fund for that purpoſe. About the juſtice of this caſe no man 
living can doubt. A. died indebted to a conſiderable amount, 
leaving aſſets, and appointing executors to adminiſter them; and 
part of theſe aſſets remained in the hands of the huſband of 
the executrix down to the time when an execution was iſſued 
for the proper debt of the executrix's huſband, When that writ 
tame to the ſheriff, if no claim had been made by any other 
perſon, if there had been no evidence to induce the ſheriff to 
believe that the goods ſeized were the property of the teſtator 
unadminiſtered, if there had been no competition between the 
reſpeCtive creditors who had the ſuperior claim, the goods taken 
mult have been conſidered as the property of him in whoſe 
hands they were found. They would have been treated as 
lis own originally, or as having become ſo by payment of al. 
the debts of the teſtator. But it is now too late to ſay that, in 
every caſe and under all circumſtances, the poſſeſſion of goods 


is concluſtre evidence of property, and will warrant a ſheriff in 


{c1zing all goods in the hands of the executor. In deciding that, 
we ſhould forget a ſeries of decided caſes upon marriage-ſettle= 
Tt4 ments, 
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ments, Cadogan v. Kennet (a); and many others. They eſtabliſh 


— this point, that as ſoon as it becomes neceſſary to juſtice to in- 


FARA 
againſt 


quire to whom the goods belong, the ſheriff is bound to make that 


Nzwnax. inquiry. But it was ſaid, in the argument, that it was difficult 


for the ſheriff to decide in this caſe to whom theſe goods be. 
longed : it was not leſs difficult in all thoſe caſes alluded to; 
becauſe poſſeſſion is primd facie evidence of property. But the 
ſheriff is bound to execute the duties of his office; and if an 
queſtion ariſe about the property, the paſſage cited by my Bro- 
ther Gre from Dalten ſhews that he has an opportunity of de- 
ciding that by ſummoning a jury; and that will at all events 
juſtify him. That in general there is a diſtinction between 
thoſe goods which an executor has in his own right, and thoſe 
which he has as executor, the very form of proceedings abun. 
dantly evinces. For in an action againſt an executor the judg- 
ment is, that the debt ſhall be levied de honig teflateris, if there 
be ſufficient goods of the teſtator in the hands of the executor 
to be adminiſtered, and the damages and coſts in certain events 
to be levied de Lonis proprits. In executing ſuch a writ the ſherif 
muſt abide by the terms of the writ, and make a diſtinction 
between the two ſorts of goods. And if, in the execution ef 
ſuch a writ, he cannot find goods ſuflicjent to anſwer the debt of 
the teſtator's creditor, he cannot have recourſe to the other fund; 
but the creditor mult inſtitute a new action, alleging a devo/avity 
before he can reſort to that other fund, and have execution 
againſt the exccuter's- goods. This ſhews the diſtinciion be- 
tween the two funds beyond all doubt, and is of greater autho- 
zity than even adjudged caſes, becauſe the writs and records 
torm the law of the land. I will not go through all the caſes 
upon the ſubject, becauſe my Brother Gre/e has already ſtated 
them: but they all proye that wherever it is neceſſary to 1Nguirz 
whether goqds in the hands of the executor belong to him, or 
to the teſtator, the ſheriff is bound to inſtitute the inquiry. 
In 3 Barr. 1369, Lord Mansfield expreſsly ſaid, „If an executor 
te become a bankrupt, the commiſſioners cannot ſeize the ſpecific 
effects of his teſtator; not even in money, which ſpecifically 
* can be diſtinguiſhed and aſcertained to belong to ſuch teſtator, 
* and not to the bankrupt himſelf,” This indeed did not want 


the authority of Lord Mangfeld, for it ſtands upon the firſt prin- 


tip e of law and juſtice, jus ſuum cuique tribuere. One of the caſes 


(a) Comp. 432. | 
| cited 
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1 cited was from 1 Rel. Abr. 889 (a). where it is ſaid, “ if the 1792. 1 

« huſband of an executrix ſue with her for a debt due to her as ——— . 
t « executrix to J. S., and the wife die after judgment and before 3 2100 j l 
t « execution, the huſband cannot have execution on the judg- Newnan. * 

« ment; for though he was privy to the judgment, yet he ſhall 4 
z « not recover the debt, becauſe that would belong to the ſuc- | 
0 « ceeding executor or adminiſtrator of J. S.“ Now if all the pro- | | 
y y which an executor had, whether belonging to the teſtator g | 
- or to himſelf, were to be mixed in one undiftinguiſhed maſs, ſuch 1 
caſes never could have ariſen. In that caſe, if the huſband and | [ 
's wife had ſued for a debt due to the wife in her own right, the 4 N 
n kuſband might have had execution. As to the caſe cited from 1 
ſe 2 Keble, my Brother A ]ẽ has already obſerved that that i 
le reporter is not always accurate ; and if any inſtance were want- | 
B ing to warrant the obſervation, the caſe referred to would prove q! 
re it; becauſe he there referred to another caſe of his own report- l 


ing, as of the preceding term, which is not there to be found. 
And indeed I cannot reconcile to my mind the principle ſaid to 
have been eſtabliſhed in Norder's caſe, that an executor ſhall be 
compelled to commit a devaſtavit nelens volens. But the principal 
caſe might, I think, have been cited by the plaintiffs here ; there 
the Court © refuſed on motion to ſtay execution of goods in the 
« ſheriff's hand, being the wife's, as executrix to her former 
« huſband, and taken for the preſent huſband's debt, becauſe by 
« payment of the debts of the former huſband the go»ds might be the 
« wife's own ; and the Court would not try this on affidavit.” 
There the material queſtion was, whether or not the wife had 
paid debts to the amount of thoſe goods ; becauſe, if ſhe had, they 
would have belonged to her : but that the Court refuſed to try 
on a ſummary application. But it is not ſaid in that caſe that 
a creditor of the teſtator came in before the execution was 


it 1 


or executed : but the goods being found in the poſſeſſion of the 
ry. huſband of the executrix, and no competitor appearing to make 
or any croſs demand, they were (for any thing that appeared to the 
fic contrary) his own, and were therefore taken in execution for 
ly his debt. But that caſe does not prove that if there had bee. 
or, any competition between the creditor of the executor and of the L 
1 teſtator, and if the fair ſtate of the caſe had been diſcloſed to | 
ine the ſheriff, he muſt have taken the goods as belonging to the | 
ſes former. As little to the defendants' purpoſe alſo is the caſe of 
Whale v. Beoth. Lord Mansfield, in deciding that caſe, attended 
ied (a) 289. tit. Execution; there being two pages of the ſame number. 
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to the juſtice of it, and ſeemed rejoiced to find that the law and 
the juſtice of the caſe were not at variance. His Lordſhip be. 
gan with ſaying, “that the general rule of law and equity was 
e clearly ſettled, that an executor may alien the aſſets of the 
« teſtator for a debt of his own, and that a creditor cannot follow 
„them; and that it is no objection to the validity of the ſale 
* that the purchaſer knew that they were aſſets.” It is abſolutely 
neceſſary that he ſhould have that power, in order to convert 
the goods into money for the payment of debts. ' His Lorſhip 
ſtated one exception, „where there was a contrivance between 
tc the executor and his creditor to enable the former to commit a 
« d-vaſiavit.” Here indeed was no contrivance between thoſe 
perſons; but the effect was the ſame; for the attempt on the 
part of the creditor was to compel the executor to commit a 
devaſiavit, which is an exception to the general rule. Lord 
Mansfield then proceeded to ſay that when the executor had 
&« paid all the demands upon the teſtator, the aſſets belonged to 
« him.” Put that cannot apply to this caſe; where, ſo far from 
the teſtator's debts being all paid, it appears that before the 
execution againſt the executor was executed, this competition 
between the reſpective creditors aroſe, which ſhews that the 
teltator's effects were not become the property of the executor, 
becauſe the debts were not paid. His Lordſhip then ſaid, when 
ce the eſfects were ſeized, the executor might have diſputed their 
« being applied to ſatisfy his own debt.“ It is true that the ex- 
ecutor may ditpute it; and when the objeCtion is made, it con- 
trols the primd facie evidence that the goods in the hands of 
the executor are his own. His Lordſhip alſo added, that “ the 
« {ale under the execution in that caſe could not be diſtinguiſhed 
« from an alienation by an executor.” In general it cannot; but 
it may be diſtinguiſhed when the ſeizure, is made to anſwer the 
purpoſes of injuſtice. I agree therefore with the reaſoning ot 
that caſe throughout; and think that that caſe and the one in 
Keble afford a ſtrong argument in favor of the plaintiffs here. 
I am not prepared to exclude from our conſideration the deci- 
ſions in courts of equity. Equitas ſequitur legem. Where the 
law is incflectual, equity ſteps in to give redreſs, foliowing 
however the rules of law. And in Cowper v. Lord Coper (a) 
Sir F-/eph Jekyll, in commenting on the juriſdiction of the Lord 
Chancellor, ſaid, that the diſcretion which was to be exerciſed in 
that Court was to be governed by the rules of law and equity; 
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that in ſome caſes it followed and aſſiſted the law, by advancing 
the remedy z and that though in others it relieved againſt the 
abuſe, or allayed the rigors of it, it in no caſe contradicted or over- 
turned the grounds or principles of law. With regard to the 
caſe cited from 3 Lev. 204. where the ſilver cup was taken in 
the hands of the executor; the ground upon which the Court 
proceeded was that they would intend the property altered after 
ſo long a poſſeſhon by the executor. But there is no ground 
here upon which we can intend an alteration in this property : 
but, on the contrary, that intendment is negatived, for it ap- 
pears that the executor has not paid all the debts of the teſtator, 
The facts found by this verdict, inſtead of opening a door to 
let in the preſumption that the teſtator's debts were paid, and 
that the goods were conſequently become the property of the 
executor, abſolutely exclude it. As to the expreſſion cited from 
Shower to ſhew that goods once ſeized cannot be ſeized again, 
it muſt mean, when they are legally ſeized; for if any thing 
happen to difafhrm the firſt ſeizure, and to ſhew that it was not 
legal, it is conſidered as no ſeizure in law; and the word © ſeiz- 
«ure” is in ſuch a caſe miſapplied. 

[ defire to be underitood as not wiſhing in the leaſt to 
abridge the powers of executors, or to ſhake the authority of a 
ſingle determination, but leaving executors in the full poſſeſſion 
of all the powers with which they were ever inveſted, I would 
lay © let them execute their duty, and let their authority ceaſe 
« where injuſtice begins.” 

Per Curiam, 


Judgment for the plaintiffs. 


— ... — — 
DuneRLEy againſt GunNiNG, 


HIS action ſor criminal converſation was tried before 

Lord Kenyon at the Sittings for Weſtminſter after laſt term; 
when the defendant, in anſwer to the caſe proved on the part 
of the plaintiff, gave evidence of many indecent familiarities 
between him (the defendant) and the plaintiff's wife in the 
preſence of her huſband, from whence the jury were preſſed to 
draw the inference of connivance on his part. 

Lord Kenyon, in ſumming up the evidence, told the jury 
that, if they were of opinion that the huſband had conſented to 
the infidelity of his wife, 't took away altogether the ground 
of the aQtion, and they ſhould find a verdict for the defendant. 
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If they thought that, though he had not gone that length, yet 
he had been guilty of groſs negligence or inattention to her con. 
duct with reſpect to the defendant, that would go far in miti. 
gation of the damages; and to this opinion he himſelf moſt 
ſtrongly inclined. But if they ſaw no ground ſor imputing even 
ſuch negligence to the plaintiff, then they were to aſſeſs what 
damages under all the circumſtances he was entitled to. The 
jury found a verdict for the plaintiff with 5000/7. damages. 

A rule was obtained to ſhew cauſe why the verdict ſhould not 
be ſet aſide, and a new trial had on two grounds; 1ſt, as a ver. 
dict altogether againſt evidence; 2dly, on the ground of ex- 
ce ſſive damages. It is unneceſſary to enter into the detail and 
examination of the particular evidence given in the cauſe, On 
the firſt ground Buller, J. alone was of opinion that the verdict 
was wrong; the other three judges thought that the jury had, 
at all events, done right in finding @ verdict for the plaintiſſ. 
As to the ſecond point, | 

Erſkine, Wicd, and Shepherd, ſhewed cauſe ; contending, that 
in a cafe of this kind the queſtion of damages was ſo excluſively 
within the province of the jury, depending upon a variety of 
conſiderations, many of them ſpringing from the feelings of 
human nature, that the Court could not interfere to correct 
their opinion, without taking upon them the charaCters of 
jurors as well as judges. In all other caſes where the Courts 
have granted new trials on the ground of exceſſive damages, 
there are certain criteria by which the propriety of the damages 
given may be eſtimated ; and though poſſibly no exact line can 
be drawn, yet it may eaſily be ſeen whether the damages given 
be greatly diſproportionate to the injury received, and it's actual 
or probable conſequences. But in a caſe like the preſent where 
the ſpirit is principally wounded, and the future happineſs of 
the ſufferer deſtroyed, there 1s no ſtandard by which the judges 
can aſcertain the exceſs of the damages given; for, admitting 
that the judges, had they been ſubſtituted in the place of the 
jury, would have given leſs, it does not follow that they would 
have decided more properly than the jury have done ; nor would 
it be capable of aſcertainment by reference to any known rule 
whether they had or not. But in this caſe the conſtitution has 
relied upon the judgment of the jury, and not of the Court; 
and therefore it may fairly be preſumed that it was thought the 
beſt tribunal to which ſuch a queſtion could be referred. And 


the judges themſelves have heretofore conceded this point ' 
| the 
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the excluſive examination of the jury; for in Wilferdy. Berkeley (a), 
upon a motion like the preſent, on the ſame ground of 
exceſs of damages, The Court were clear and unanimous, 
« that, although there was no douht of the power of the Court 
« to exerciſe a proper diſcretion in ſetting aſide verdicts for ex- 
« ceſſive damages in caſes where the quantum of the damage really 
« ſuffered by the plaintiff could be apparent, or they were of 
« ſuch a nature that the Court could properly judge of the degree 
« of the injury, and could ſee manifeſtly that the jury had been 
u outrageous in giving ſuch damages as greatly exceeded the 
injury; yet the caſe was very different where it depended upon 
« circumſtances, which were properly and ſolely under the cogni- 
« zance of the jury, and were fit to be ſubmitted to their deciſion 
« and eſtimate, And they held the caſe of criminal converſation 
« with another man's wife to be of this latter kind. For the in- 
« jury ſuffered by the huſband, and the eſtimate of the damages 
« to be aſſeſſed, mult in their nature depend entirely upon cir- 
« cumſtances, which it was ſtrictly and properly the province of 
« the jury to judge of.” The caſe of Chem v. Brigg, Mic. 6 Gee. 1. 
B. R. was alſo cited, as exactly ſimilar in principle to the above 
determination. In Ducter v. Weed (6), where a new trial was 
moved for on the ground of exceſſive damages in an action for 
zn aſſault, the verdict being for 150 f., the Court refuſed it. So 
they did in Redſhaww v. Brook and Others (c), where 2007. 
damages were given againſt cuſtom-houſe officers for entering a 
houſe to ſearch for uncuſtomed goods; although it was ſtated 
that little or no damage was done, and the officers behaved 
well enough; and the Court thought the damages might be 
too large; yet they ſaid, they could not draw the line to fix the 
meaſure of damages. And the Court held the ſame language 
in a ſimilare caſe of Bruce v. Rawlins and Others (d). If the 
Court could interfere here, becauſe they conceive the damages 
to be too great, they may on the ſame principle grant a new 
trial where they think the damages are too ſmall ; but that was 
never contended for. | 

Bearcreft, Mingay, Bower, and Baldwin, contra, admitted tha. 
in a caſe like the preſent it was neceſſary for the party com- 
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plaining of the exceſs of damages to make out a very ſtrong cafe 


for relief, But if ſuch a caſe were made out, as they contended 
it was here, if the verdict were admitted to be unjuſt, and. the 
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1792. damages enormouſly diſproportionate to the injury proved, it 


would be the ſtrongeſt reflection upon the laws, and a ſtigma 
upon the trial by jury itſeif, to ſay that no redreſs could be 
afforded. The caſe cited from Burrow goes no further than to 
thew that the Court could not ſay that 5007. was too much in 
that caſe. So here if the Court cannot ſee clearly that 5000. 
is too much, the defendant cannot expect a new trial, The 
only objection which has been urged on principle to the Court's 
interfering in ſuch a caſe as this is, that there is no certain 
ſtandard by which they are enabled to try the exceſs of da- 
mages. That indeed may be a reaſon for diſputing the ſup. 
poſed exceſs, on account of the diſſiculty of proving it in any 
particular caſe : but admitting the exceſs, if ſuch an argument 
could prevail here, it might be urged with as much juſtice 
againſt the granting of new trials for exceſs of damages in caſes 
of ſlander, and many others, where the power of the Court to 
interfere was never doubted, The difficulty therefore of exer. 
cifing the judgment upon ſuch a queſtion is no argument againſt 
the power of exerciſing it. The ground on which courts of lay 


interfere in all caſes of granting new trials is to prevent injuſtice, 


whether it ariſe from accident or error; or whether the error 
be in the judge or the jury. And if the injuſtice of a verdi& 
be once eſtabliſhed, the exercife of this right is not merely a mat- 
ter of diſcretion, but of duty. 

Lord Ktxvon, Ch. J.—It has been preſſed upon the Court 
that, this queſtion of damages being within the ſole province 
of the jury to determine, an application for a new trial on the 
ground of exceſs is an appeal from the proper juriſdiction 
to another which has no cognizance of ſuch a queſtion, But 
in general caſes the opinions of juries have been reviſed in 
ſome ſhape or another from all times. The ancient method of 
correcting the errors of juries was by the harſh proceeding oi 
attaint, which was productive of no remedy to the aggrieved 
party: and therefore the Courts did wiſely to rid themſelxes of 
ſuch an inconvenienc? in the adminiſtration of juſtice, by the 
milder remedy of ſctting aſide an erroneous verdict, and fending 
the caſe back to the reviſion of another jury. This is by no 
means encroaching upon the juriſdiction of the jury, nor draw 
ing the queſtion to the examination of a different tribunal from 
that to which the conſtitution has referred it: for it is not 
ſubſtituting a difſerent judgment in the place of that which has 
been pronounced; but requiring the ſame juriſdiction to recon- 
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der that opinion which appears to be erroneous. Without 
this general power in the Court, injuſtice would be done in many 
caſes, With regard to the preſent caſe, two points have been 
ſubmitted to the Court; the firſt of which goes to impeach the 
verdict altogether, But upon the evidence given, 1 do not think 
the ground of the action is altogether done away. A leading 
caſe upon this ſubject is that of C:bber'v. Sloper (a), where the 
huſband who brought the action was proved to have left his 
bed for Seer. If ſuch a man could have recovered a verdict, 
the very ſource and firſt principles of juſtice would have been 


contaminated. The Court therefore held clearly that the jury 


were bound to find for the defendant. Other caſes there are 
where the conduct of the huſband may be ſaid to border upon 
vice, though perhaps not amounting to vice itſelf, There the 
circumſtances go in diminution of damages. This cafe, in my 
opinion, approximates moſt nearly to that line of caſes. Here was 
at leaſt evidence of much indiſeretion on the part of the plain- 
tif, Then comes the queſtion as to the exceſs of damages. 
[Here his Lordſhip went through the detail of the evidence and 
concluded with faying ,] Under ali the circumſtances I think 
the damages were much larger than ought to have been given. 
But here 1 doubt what concluſion I ought to draw from all the 
premiſes. And my difficulty ariſes from being unable to fix 
any ſtandard, by which I can aſcertain the exceſs which, 
according to my view of the cafe, I think the jury have run 
into. In many cafes where the Court have ſaid that the damages 
were too great, they have had ſome grounds to proceed upon, 
by which the exceſs might fairly be meaſured. But where there 
is no ſuch ſtandard, how are the errors of the jury to be recti- 
fied? What meaſure can we point out to them, by which they 
ought to be guided? If we can ſet a verdict in ſuch a cafe 
as this for exceſs of damages, I preſume we ſhall be equally war- 
ranted in ſo doing where we think the damages too ſmall ; and 

yet in Lord Szrafford's caſe although the Court thought that 17. 

damages given againſt him were much too ſmall, they did not 

think themſelves warranted in granting a new trial on that 

account, becauſe they had no rule to go by. According to my 

judgment of this caſe, I think the damages are a great deal too 

much: nay, I ſhould have been ſatisfied even if nominal damages 

only hd been given; but as the jury have formed a different 

judgment upon the evidence, I know not why my judgment 


(a) Vid: Buil, N. P. 27. 
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ſhould be preferred to theirs upon ſuch a ſubject. It is plaig 
that Lord Mansfield in the caſe of Wilferd v. Berkeley thought 
that the Court could not interfere in ſuch a caſe. We have 
known inſtances of much greater damages than theſe given in 


trials. Knowing therefore no inſtance in which a new trial 
has ever been granted in ſuch a caſe upon the ground of excef. 
five damages, and the opinion of the Courts having leaned 
ſtrongly againſt ſuch interference even in caſes which ſeemed to 
call for it as well as this, I confeſs, although I feel great difficulties 
on the one ſide as well as the other, I have not courage enough 
to make the firſt precedent of granting new trials under ſuch 
circumſtances as the preſent, 

ASHHURST, J.—If the jury had been of opinion that the 
huſband had conſented to the adultery of his wife, they ought 
to have found, and probably would have found, a verdict for 
the defendant. So if they had even thought that he had been 
guilty of imprudence, that would have gone in mitigation of 
damages. Both theſe conliderations were diſtinctly left to 
them by his Lordſhip ; ſo that no fault is to be found with the 
judge's direction. But yet they bave found a verdict for 5000/, 
damages. Now, as to the verdict having been properly given for 
the plaintiff, I have no ſort of doubt, inſomuch that had it 
been the other way, on the preſent impreſſion of my mind upon 
the ſubject, I ſhould have been inclined to grant a new trial. 
As to the other queſtion, whether this Court can ſet aſide the 
verdict merely for exceſs of damages, I think before they can 
do that, they ought to be able to aſcertain ſome rule by which 
the damages are to be meaſured, and to which the facts may 
be applied. Where damages depend in anywife upon calcu- 
lation, the Court have ſome medium to direct them, by which 
they are enabled to correct any miſtake of the jury, But wherc 
there is no ſuch light to guide them, where the damages de- 
pend upon mere ſentiment and opinion, the Court have no line 
to go byz and therefore it would be very dangerous for us to in- 
terfere. We have no right in ſuch a caſe to ſet up our own 
judgment againſt that of the jury, to which the conſtitution has 
referred the deciſion of the queſtion of damages. There 1s 
another conſideration, deſerving of great weight, which is, that 
the Court never granted a new trial in ſuch a caſe as this for 
excellive damages; and yet many inſtances have occurred where 
the damages have been conteſſedly exceſſive. 

DULLES, 
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BuLlLER J.—The law on this ſubject is now clearly ſettled to 
be, that if the huſband conſent to his wife's adultery, it goes in 
bar of his action: if he be only guilty of negligence, or even 
looſe or improper conduct, not amounting to a conſent, it 
only goes in reduction of damages. [He then went into a con- 
ſideration of the whole evidence; from whence he inferred that 
there was conſent on the part of the plaintiff, and therefore that 
the verdict ought to have been in favour of the defendant.] But 


at any rate I am of opinion that the Court ought to grant a new 


trial on the ground of exceſſive damages. I do not appre- 
hend that the power of the Court to grant new trials in any 
caſe, if a proper ground be laid for it, has been denied even at 
the bar. It 1s certainly eſtabliſhed by a variety of authorities in 
general terms, without making any exception whatever. And 
this power is repeatedly exerciſed in caſes where the ſtandard for 
damages is full as uncertain as in the preſent caſe. Every caſe 
mult ſtand on its own particular circumſtances ; there is no 
laying down any fixed rule for aſcertaining the damages in'many 
inſtances. New trials have been granted from the year 165 5, 
at leaſt, as appears by a caſe of that date (a): and there one of 
the grounds was that of exceſſive damages. And that hag 
been admitted in almoſt every other caſe ſince. In Beardmore v. 
Carringtan, C. B. (6) all the judges agreed that the Court might 
grant a new trial for exceſs of damages. There are beſides 
many old caſes which ſhew that the inſtance of the exerciſe of 
this power in 1655 was not the firſt, One caſe is as far back 
as 7 H. 4. 31. b. though I think the Court there carried their 
controlling power too far. For the damages in that caſe being 
thought by the Court to be exceſſive, they ſaid they would ſtay 
judgment till the plaintiff agreed to relinquiſh the exceſs. In 
that reſpect indeed they were wrong; becauſe that was taking 
upon themſelves to determine the exact amount of what the da- 
mages ought to have been, which is clearly the province of the 
Jury to decide. The only power which the courts now claim is 
to ſend the caſe back to the reviſion of another jury, when they 
think that the damages given are enormouſly diſproportionate to 
the caſe proved in evidence. We all of us agree that the da- 
mages are enormous in this caſe z and that being admitted, I 
cannot bring my mind to fay that there ſhall not be a new trial. 
Before we can come to ſuch a determination, we muſt blot out 
every expreſſion in the books relative to this ſubject; and id 


(a) N v. Cunſten, Sty. 462. 466. 60 2 BJ. 244. | 
Vor. IV. Us many 
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many of them it is exprefsly fald, that the Court may prant 4 
new trial for excellive damages. I agree that there muſt be 
facts ſor the Court to proceed upon in aſcertaining the exceſs of 
damages, and granting a new trial on that account : but there 
are many ſuch facts in this caſe. Beſides the ſcandalous and 
indecent liberties which the hutband permitted the defendant 
to take with his wife in his own prefence, while he was engaged 
in a ſimilar conduct with another woman at the time, there is 
another fact in this caſe, which is the proof tlie plaintiff's having 
kept another woman at the time, whom he was in the conſtant 
habit of viſiting. Let this fact be conſidered with reference 
to the proceedings of another court, In an action for a breach 
of promiſe of marriage, if the caſe be ſo circumſtanced that a 
woman could not formerly have enforced the contract in the 
Eccleſiaſtical Court, no action for damages will lie. If the 
liuſband has himfelf been guilty of adultery, the Eccleſiaſtical 
Court will not grant a divorce : and therefore by a parity of 
reaſoning that conſideration ought to have weight in the queſ- 
tion of damages in an action brought by him. All theſe fads 
Which have been clearly proved thew that the plaintiff does net 
come into Court with a fair caſe to aſk for damages: but they 
ſeem to have been entirely overlooked by the jury; and there. 
fore I think we ought to grant a new trial, that the caſe may 
be revifed by another jury. Nor can I agtee that the granting 
of this rule will put another jury under any reſtraint upon the 
ſubject of damages: the queſtion will go to them unfettered; 
they will give what damages they pleaſe. It is enough for us 
to ſay that -h damages are exceſſive. 

Grost, ].—T cannot ſay that the jury have done wrong in 
finding a verdict for the plaintiff, But as to the exceſs of the 
damages given, which is the moſt important point, I haze 
no difficulty in ſaying that my mind has balanced upon the 
ſübject during the diſcuſſion of it. It is material to obſcrve 
that there is no inſtance in which the courts have ever granted 
2 new trial under ſuch circumſlances as the preſent. And yet 
I am hot prepared to ſay that no caſe can poſſibly occur upon 
the ſubject of exceſſive damages for criminal converſation, in 
which the Court onght to grant a new trial, But certainly this 
would be the firſt inſtance, were we to grant the preſent rut. 
Now though I think that the conduct of the plaintiff appears in 
{cyeral reſpecis to have been highly culpable, yet this was fur 


the peculiar coulideration of the jury; aud the law was accurately 
delivered 
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delivered to them by my Lord Chief Juſtice, as to the effect 
which the ſeveral views of the ſubject ought to have upon the 
conſideration of damages; and they have drawn their own in- 
ference from the whole of the caſe. Now if we were to grant 
a new trial, I ſhould feel myſelf greatly at a loſs to point out to 
the jury what line they ought to take. I cannot form to my- 
{elf any ſtandard, by which to aſcertain the exact amount of the 
damages in theſe caſes. And here I muſt advert to another dif- 
ficulty which was preſſed by my Lord Chief Juſtice, namely, 
that if we ſet aſide a verdict in ſuch a caſe for exceſſive damages, 
we ought alſo to interfere in like manner, for the ſake of con- 
ſiſteney, when the damages are too little, But what line have 
we to go by in declaring the damages to be too much or too 
little? We have known many of theſe caſes, where very large 
damages have been given; particularly one of 10, ooo 1. againſt 
a perſon in the ſituation of a ſervant: if any thing could have 
warranted the interference prayed for, we may fairly preſume 
it was that, where the damages given were tantamount to a ver- 
dict of impriſonment for life; and yet no new trial was granted. 
Theſe conſiderations are enough to make us pauſe upon the ſub- 
jet. And I think we ought not to interfere for the firſt time in 
a caſe like the preſent, where the adulterer is a married man, and 
has taken away his friend's wife. Therefore without ſaying that 
no caſe can exiſt which could warrant the interference of the 
Court, I can certainly ſay in this caſe that I can ſee no ground 
in point of diſcretion for making this the firſt inſtance of ſuch 
an interference, 


Rule diſcharged (a). 


(a) Ia addition to the caſes here referred to, ſee Ah v. Aj, Comb. 457. ; Chambers 
V Robinſen, 1 Stra. 692.3 and Clerk v. Udall, Saik. 649. ; where a new trial was 
granted on the ground of exceſſive damages; and Hawkins v. Sciat, Palm. 314. ; 
Ld, Tetunſend v. Dr. Hughes, 2 Med. 150. ; Roe v. Hatules, 1 Lew. y.; Huclle v. 
Nliney, 2 1 70 205. Leah Bart. v. Pope, 2 Bl. Rep. 1327. ; and Benſon v. Fredrichy 
Part., 3 Burr, 1845. ; where a new trial was refuſed on this ground: but in the 
two laſt the Court ſaid, they had the pozver of granting a new trial, where the da- 
mages given appeared to be greatly diſproportionate to the injury received. See alſo 
Comb. 170. ; and 1 Burr. 304. And in Hurry v. Watſon, Tr. 27 G. 3. C. B., hee 
7000 J. had been given in an action for a malicious proſecution, the Court of Com- 
mon Pleas (on a motion to ſet aſide the verdict for exceſſive damages) ſaid they had 
the power of granting a new tri-l; but the plaintiff agreed to accept 1500/, 
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LaTLess Executrix, &c. and PaTTEN againſt Hong, 


Motion was made in the laſt term to ſet aſide ſome annuity 
deeds, becauſe they were not regiſtered as the annuity ac 


take effect direQts ; but the Court deſired that the facts might be ſtated in 


from and 


ec afre; the 


the ſorm of a ſpecial caſe, and ſet down for argument in this 


« paſſing of term. 


% the act,“ 
Operates by 


legal rela- 


tion ſrom 


the firſt day 
ot the ſeſ . 
8. 


The following facts were accordingly ſtated: In January 
1777 7. Latleſs the teſtator and Patten agreed to give Holme, 
9607. for an annuity of 120/. payable for his life; for ſe. 
curing which he executed an indenture tripartite dated 14th 
January 1777, and a bond and warrant of attorney of the fame 
date. On the 13th Avgyft 1777 Patten by a deed poll aſſigned 
over his proportionable part of the annuity to J. Latle/5 for a 
valuable confideration. By the annuity act 17 Geo. 3. c. 26, 
it is enacted that every deed, bond, & c. whereby any annuity ſhall 
be granted after the paffing of the act ſhall oithin twenty days 
after the execution thererf be enrolled in the Court of Chancery in 
the manner in the ſaid act mentioned, otherwife every ſuch deed, 
bond, Sc. ſhall be null and void. That act did not receive the 
Royal aſſent until Aſay 1777, being near four months after the 
execution of the ſaid affurances ; and the ſeſſions in which the 
act paſſed commenced on the 31ſt October 1776. No memorial 
of any of the aſſurances for ſecuring the annuity, or of the faid 
deed poll of Patten, was enrolled in Chancery until the 1ſt De- 
cember 1791, when memorials of both were enrolled. No judg- 
ment has been entered up by virtue of the ſaid warrant of attor- 
ney, nor any action or ſuit commenced on the ſaid bond. The 
queſtion was whether this annuity, and the inſtruments by which 
it was ſecured, were void. 

Bower ſhewed cauſe againſt the rule. The queſtion is whe- 
ther the annuity act operates by legal relation from the firſt day 
of the ſeſſion to every intent and purpoſe. This fiction of Jaw 
has certainly the effect of working the greateſt injuſtice in many 
caſes, It muſt however be admitted that, as a general principle, 
the law was ſo firmly ſettled in the Attorney General v. Panter (a), 
that, however unjuſt and abſurd it may be in its conſequences, 


(a) Dem Proc. 1772. 6 Pre. P. C. 553. See alſo 4 Inft, 25. Bro. Abr. © Parl. 
ment, 7. 86. Be. ** Relatior,” pl. 43. 1 And. 295. Heb. 111. Cro. Car. 424. 
Sir R. Henley v. Jones, 1 Sid. 310. R. v. Thurſton, I Lew. 91. and K. v. Call, Cor! 


413+; and 1 Za, Raym. 370, 
it 
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it cannot now be ſhaken. But this caſe may be diftinguiſhed 


from that; and the ſmalleſt diſtinction ought to be readily —— 


adopted to take this caſe out of ſo rigid a conſtruction. Panter's 
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caſe aroſe upon the 7 Ges. 3. which enacted that a duty of 6d. Holxxs. 


in the pound ſhould be paid upon all rice exported out of the 
kingdom, which had been imported duty free; that act did not 
receive the royal aſſent till the 29th une 1767 and the queſtion 
was whether it attached upon ſuch rice as had been exported 
between the firſt day of the ſeſſion and the day on which the 
act paſſed. The Houſe of Lords held that it did. Now there 
the thing to be done was the paying of the duty, which might 
be done, although the time of exportation were paſſed before 
the royal aſſent was given ; and therefore the thing required to 
be done by the act, however unjuſt, was poſſible at leaſt, 
Whereas here, the time for doing the act required, namely, the 
enrolling the memorial within twenty days from the date of the 
deeds, was paſſed, and the requiſition rendered impollible to be 
complied with before the command was given to do it. Then 
the rule of law applies that /ex non cogit ad impoſſibilia. It would 
be a manifeſt violation of the firſt principles of juſtice to puniſh 
this party for not having done an act in purſuance of the 
ſtatute, which the ſtatute did not require him to do till it had 
become impoſſible. This caſe therefore cannot be governed by 
the deciſion of the Attorney General v. Panter. He alſo cited a 
caſe of Forbes v. Fanſhaw, Tr. 1784 in C. B. where that court 
were of opinion that the words, © from and after the puſſing of 
© this at,” gave its commencement from the day of its receiving 
the royal afſent, and not from the firſt day of the ſeſſions. 

Shepherd, contra, was (topped by the Court. 

Per Curiam. — Theſe arguments were urged at the bar of the 
Houſe of Lords in the caſe of The Attorney General and Panter ; 
but the Houſe, by the unanimous opinion of the judges, deter- 
mined that the rule of law, that, where no ſpecific day is men- 
tioned in an act of parliament from which it is to take effect, it 
commences by legal relation from the firit day of the ſeflions, 
had been ſo long ſettled that it could not be ſhaken. In that ca 
the act of parliament, by which the duties were impoſed, referred 
to another act of the ſame ſeſſions, which (it was contended) 
ook that cafe out of the general rule: but that argument alſo 
ind no weight, And it is to be remembered that the opinion 
of the judges there was founded on prior determinations, by one 
Uu 3 | of 


— 
by a 


9 *.. 
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of which the life of a perſon was affected (a). With reſpect to 
the argument uſed in this caſe that, by this conſtruction, the 
annuity act requires an impoiſibility, it muſt be obſerved that the 
act only renders the thing, which is done, void, unleſs certain 
requilites be complied with. And the great hardſhip of this caſe 
ariſes out of facts of which the Court can take no judicial no- 
tice: for though the day when this act received the royal aſſent 
is ſtated in the caſe, we can only know by a reference to the ſta- 
tute book when the act paſſed; and by that it appears to have 
paſſed on the 31ſt of OZober, the firſt day of the ſeſſions. 


A * 4 I 
OLA Peony l 


0 2 (a) R. Thurſton, 1 Lev. gt. 
I; 2 * () This very point was decided by this Court in Hall v. Mallqy, H. 29 Geo. 3. on 


1 
Friday, 
May lith. 


The defen- 
dant in a 
information 
under 24 C. 
3 C- 25. 

. G4. muſt 
make his 
application 
for a man- 
dumus for 
the examin- 
ation of wit- 
neſſes with- 
in the four 
Orſt full 
days, if at 
all, after 
plea plead- 
ed. 


a rule to ſhew cauſe why the jud gment on a warrant of attorney for ſecuring an an- 
nuity to the plaintiff's teſtator ſhould not be ſet ade, Oc. Againſt the rule were 
cited 12 Mod. 688. Hob. 87. Plow. 18. 109, 2 Lev. 227. 2 Med. 310. 1 IA. 
Raym. 370. In ſupport of the rule were cited 4 Ir. 25. 1 Ard. 295. and Tie At, 
torney General v. Panter, 6 Bro. P. C. 853. The Court (abſent Ld. Keryen ) conſis 
dered the point as fully ſettled in Panter's caſe 3 and made the rule abſolute, 


— — ...... — — 
The KING againſt HoLLanp, 


TH E Court aſked whether the defendant had pleaded to either 
of the informations filed againſt him by virtue of the 
24 Geo. 3. c. 25. [amended by 26 Ges. 3. c. 57.] becauſe, as they 
obſerved, a duty was impoſed upon them by the 64th ſection 
of the firſt ſtatute z which enacts, that © when the defendant ſhall 
& have appeared and pleaded to the ſaid information, the Chief 
& Juſtice or ſome of the juſtices of the ſaid Court of King's 
4 Bench ſhall within ten days [unleſs any mandamus ſhall be 
« pranted for the examination of witneſſes as hereinafter pro- 
ic yided, upen a motion to be made within a time to be limited by the 
et ſaid court of King's Bench for that purpoſe] deliver the record 
ec of the ſaid information and plea to the Lord High Chancel- 
« lor, c. The queſtion being anſwered in the negative, 
The Court then ſaid, this would be the moſt proper time to 
make a general rule, applicable to all perſons, as to the time in 
which the application for a mandamus for the purpoſes mentioned 
in the act ſhould be made, after the defendant had pleaded ; and 
they defired it might be underſtood that ſuch application muſt 
be made within the four firſt full days after plea pleaded ; in 
default of which the record of the proceedings would be «cli. 
vered to the Lord Chancellor purſuant to the act. 
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BELL againſt Jackxson and Another, Bail of 
STERLING, 


IN this caſe the ſcire facias was returnable the 13th of February, 

the laſt return of Hilary term, and the ſheriff returned 
ſeire feci. The principal ſurrendered himſelf in diſcharge of 
his bail on the 21ſt of February. A rule having been obtained, 
calling on the plaintilF to ſhew cauſe why the proceedings agamiſt 
the bail ſhould not be ſet aſide, becauſe there were not fifteen 
days between the teſte and rèturn of the ſcire facras, 

Shepherd now ſhewed cauſe. When the proceedings are by 
bill, and the ire facias is ſerved on the bail, it is not neceſlary 
that there ſhould be a greater number of days between the teſte 
and return of that writ than there were here, namely, four ex- 
cluſively. 

Mingay and Manley, in ſupport of the rule, ſaid, that the 
proceedings againſt the bail were wrong upon two grounds; 
firſt, that the principal was ſurrendered in time; for it is ſaid 
in Imp. Pra. B. R. 448. (a), „If there be but four days in 
« term after the return of the writ (againſt the bail) the defend- 
ant ſhall have eight entire days in the next term to render.” 
Secondly, that there ſhould have been fifteen days between the 
teſte and return of the ſcire facias. “If there be fifteen days be- 
« tweenthe teſte of the firſt /cire facias and the return of the ſecond, 
by bill, it is ſufficient, without regard to the number of days 
between the teſte and return of each.” Imp. B. R. 451. Elliot 
v. Smith, 2 Str. 1139. „If one ſcire facias only iflue, and 
* ſcire fect be returned, the time between the teſte and re- 
© turn is not ſettle!.” In. B. R. 433. But he immediately 
add, “ take it there ſhould be ſiſteen days in this caſe, which 
would be equal to two ſcire facias's returned nibil.“ 

Per Curiam.— Thiere is no pretence for the firſt objeCtion ; 
it is contrary to every day's practice. Nor is there any found- 
ation for the ſecond : ſour days excluſive are ſufficient between 
the teſte and return of the ſcire facias, when the proceedings 
are by bill, But as the defendants appear to have been miſ- 
led by a book of practice in conſiderable repute, let the 

Rule be diſcharged, without coſts, 


(a) 5th Edition. 
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Friday, ' N 
N TroMas againſt PRICHAR D 


_ Y a rule of the Court 5 W. M. If a copy of a dechr. 
pleads, be tion be delivered againſt a priſoner in Hilary term, and 
— thereupon the plaintiff give a rule to appear and plead, then if 
_ of the defendant appear within two days before the Eſeign day of 
If a plain. the next term, he may imparle until the next term: but if he 
= e do not appear within that time, judgment may be given againſt 
go trial or him. And by another rule, 2-Geo. 1. the plaintiff muſt proceed 
—_— to trial or judgment within three terms. In this caſe the plain. 
terms a= tiff declared againſt the defendant, who was a priſoner in the 
Ende Cuſtody of the ſheriff of Glouceſter, in laſt Hilary term; and on 


deiendaiit, 


7 the 25th of February tlie defendant pleaded the general iſſue 
not entitled by leaving it in the office, but gave no notice of it to the plain- 
— 20 16i tiff. And no ſubſequent ſtep having been taken by the plaintif, 
til the epi- Vaughan now moved to diſcharge the defendant out of cuſtody, 


— becauſe the plaintiff could not, according to the directions of 
the rule of Ges. 1. , proceed to trial or judgment within three 
terms. 

Burrough oppoſed this rule in the firſt inſtance, on two 
grounds. iſt, At all events the application is too early; becauſe, 
as the plaintiff has three terms ia which he 1s to proceed to 
trial or judgment, the defendant is not entitled to be diſcharged 
until after the end of Trinity term. 2dly, 'The plea in this caſe 
muſt be conſidered as a nullity, the defendant not having given 
any notice of it. In the books of practice this is treated as 2 
common mode of ſurpriſing the plaintiff. But in Imp. 443, 24 
edition, a caſe is mentioned, in which Buller, J. refuſed to dil- 
charge the defendant out of cuſtody under ſimilar circum- 
ſtances, conſidering the plea as a nullity ; though indeed that 
caſe is omitted in the ſubſequent editions of that book. 

BuLLE8, J. I think that the defendant is wrong upon both 
points. The firſt would be a ſufficient anſwer to this appli- 
eation. And on the ſecond I have no difficulty in ſaying, that 
the defendant ſhould have given notice of the plea. 

Per Curiam, Rule refuſed, 


FFF 7 % 


* „„ _A_A.. GO. 


2 = -* 


IN TR THIRTY-SECOND Year or GEORGE III. 


JexnxINSON gui tam againſt Thouas. 


AN action of debt for the penalty given by the 21 H. 8. 
c. 13. (called the ſtatute of non- reſidence), was brought 
againſt the defendant as curate of the chapel of Stalmine, 
which was ſtated in the declaration to have been augmented 
by Queen Anne's bounty. And after verdict for the plaintiff 
at the laſt aſſizes at Lancaſter before Buller, J. a rule was granted 
to ſhew cauſe why the judgment ſhould not be arreſted, on the 
ground that an augmented curacy was not within the operation 
of the ſtatute of non-relidence ; againſt which 
Law and Chambre now ſhewed cauſe. The ſtatute 21 H. 8. 
c. 13. J. 26. enacts, “that as well every ſpiritual perſon now 
« being promoted to any archdeaconry, deanry, or dignity in 
any monaſtery or cathedral church, or other church, con- 
« ventual or collegiate, or being beneficed (a) with any parſonage or 
* vicarage, as all and every ſpiritual perſon or perſons which 
« hereafter ſhall be promoted to any of the ſaid dignities or 
© benefices with any parſonage or vicarage, ſhall be perſonally 
« reſident, and abiding in, at, and upon, his ſaid dignity, pre- 
© bend, or benefice, Sc.; otherwiſe he ſhall forfeit,” Sc. Now 
although the only words particularly ſpecified in the act are 
parſonages and vicaraget, under neither of which denominations 
this augmented curacy falls, yet they are only put by way of 
example, and the act muſt be taken to include all benefices with 
cure of fouls ; of which parſonages and vicarages were the only 
denominations at the time when that act was paſſed. So Lord 
Coke (ö), in his comment on the ſtatute 9 Ed. 2. fl. I. c. 9. Ar- 
ticuli Cleri, ſays, Rectors“ are only named for example. The 
ſtatute under conſideration was undoubtedly intended to enforce 
a general regulation as to reſidence, which was before enjoined 
by the canon and common law. 2 Inf. 625. And therefore 
the preſent inſtance falls directly within the ſpirit of the regu- 
Lion. And, as it was ſaid in Quilter v. Muſſendine (c), this 
ſtatute ought to be conſtrued liberally to enforce reſidence. But 
there be any doubt on this ſtatute taken by itſelf, yet other 


(a) Vide 3 Burn's Fecl, Law, 282. tit. © Reſidence," where he tal:es the words to 
be © benefices with any parſonage, Sc. which he ſuppoſes i be a miſtake either in 
tie recora or tranſcript, and that it ough to be © bencficed; and it is accordingiy 
ſo written in Runningtons Edition of the Statutes. 
(b) 2 fl. 627. 

% Cie. Eg. Rę. 230.; and 2 Fg. Caf. Ab. 73. 
| ſtatutes 
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ſtatutes paſſed in the ſame reign, and in pari materia, may be 


called in aid to the conſtruction of it; for though in ſome ſenſe 
it may be conſidered as a penal, yet in another and more enlarged 
view it is a remedial law, The ſtatutes alluded to, namely, 
the 25 H. 8. c. 16. 28 H. 8. c. 13. and 33 H. 8. c. 28, ſeem 
to conſider the 21 H. 8. c. 13. as extending to all benefices with 
cure of ſouls. Now if ſuch be the true conſtruction of that act, 
this caſe will fall directly within the operation of it; for by 
1 Geo. 1. ff. 2. c. 10. / 4. all churches, curacies, or chapel;, 
which ſhall be augmented, ſhall be perpetual cures and benefices; 
and by ſection 6. they are made ſubject to lapſe like all other 
beneſices; and it has been held that guare impedit will lie for 
them. Upon the ſame principle it has been held in many caſes, 
that ſubject matter newly created by ſtatute may be included in 
former ſtatutes upon the ſame ſubject. 

Ceckell, Serjt. contra, was ſtopped by the Court. 

Lord Kexyox, Ch. J.—If we had the power of legiſlation, 
perhaps we ſhould think it proper to extend the penalties created 
by the ſtatute of Hen. 8. to all benefices with cure of ſouls 
But, as it is our duty to expound, and not to make, acts of pu. 
liament, we mult not extend a penal law to other caſes thay 
thoſe intended by the Legiſlature, even though we think they 
come within the miſchief intended to be remedied. The word 
of the ſtatute of Hen. 8. are * beneficed with any parſonage or 
* vicarage:“ But this is neither a parſonage or a vicarage, For 
wiſe purpoſes augmented curacics are made perpetual cures and 
benefices by a ſubſequent ſtatute, 1 Ges. 1., in order that ſuch 
curates may be perpetual corporations: but the act does not go 
on to ſay that they ſhall be conſidered as parſonages or vicarages; 
if it had, the former law would have extended to them, Thelz 
curates are till bound by the canon Jaw to reſide ou their bere- 
ſices ; but I do not think that they are liable to the penalties at 
the ſtatute of Heu. 8. for non- reſidence. 


tr Curiam, Judgment arreſted, 


—— — ——— — — 


Taler ægainſt Frank. 


T 18 was an action on the caſe; wherein the plaintiff de- 
clared that he was poſſeſſed of $:1th Ferry over the Humbel 
and that the defendant wrongfully carried perſons and cattle 
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from King flon up91 Hull to Barton, and other parts of the coaſt, 
whereby the plaintiff was injured in his right to his ferry, and 
Joſt his tolls. "There was an exception ſtated with reſpect to the 
inhabitants of Barton, ſtrangers who do not ſtay longer than 
flood-tide, and -market-people from the different parts of the 
Lincolnſhire coaſt, paſſing and re-paſſing on market and fair days 
in market-boats. At the trial before Buller, J. at the laſt aſſizes 
for York, it appeared that the plaintiff was leſſce of the corpora» 
tion of King fon pen Hill, and he proved a preſcription in them 
to an excluſive ferry between that place and Barton, on the op- 
polite coaſt of Lincolnſhire, with the exceptions before ſtated. 
And it appeared that the defendant, who was the owner of a 
market-boat at Barrow, had carried over perſons at different 
times than on market-days from King flon upon Hull to Barret, 
to which place they were going, and which lies two miles lower 
down the Humber than Barton, upon the ſame coaſt. It was 
ſhewn that there was a daily ferry between King fon and Barton, 
but none to any other part of the Lincolyſpire coaſt. A verdict 
was taken for the plaintiff of 15s. with liberty for the defendant 
to enter a nonſuit in caſe the Court ſhould be of opinion that 
the plaintiff was not entitled to recover under theſe circum- 
ſtances, A rule » having been granted for that purpoſe, 

Law and Mood now ſhewed cauſe ; contending, that if the 
conduct of the defendant could be juſtified in this inſtance, it 
would render a right of ferry perſectly nugatory. Every perſon 
then, by going a little to the right or left of the uſual track of 
the ferry, may equally avoid the ferry : but that would annihilate 
the right irſelf. Perhaps it might be difficult to draw the exact 
Ine to which the excluſive right extended, but that ought 
to be governed by uſage : now here the uſage attaches upon 
theſe market-boats on certain occaſions ; and while it allows the 
uſe of them for ſuch purpoſes, it prohibits them for all others. 
Then as the defendant carried over ſeveral perſons, who were 
not going to market, the plaintiff is entitled to recover. Ferries 
in general muſt have ſome conſiderable extent, upon which their 
Tight may operate; otherwiſe the excluſive privilege would be 
no avail, That extent muſt be governed by local circum- 
ſtances; and therefore a central ſituation is for the moſt part 
cholen, as that which upon the whole will be molt convenient, 
though, from the nature of the thing, it cannot be equally con- 
"ment to all, And there is the greater reaſon for ſupporting 
hach rigits, becauſe the owners of fertics are bound at their 

peril 
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| 4 1792. peril to ſupply them for the public uſe, and are therefore fairly 
| » —— ertitled to preſerve the excluſive advantage ariſing from them, 
Wok ; ped But they admitted, on a queſtion being aſked by the Court, that 
0 11 Faaxx. the ferryman was not compellable to provide boats to any place 
. on the Lincolnſhire coaſt beſides Barton. 

it th | Lord Kenyon, Ch. ].—It ſeems to me that the evidence does 


not ſupport this action. If certain perſons wiſhing to go to 
Barten had applied to the defendant, and he had carried them 
at a little diſtance above or below the ferry, it would have been 
a fraud on the plaintiff's right, and would be the ground of an 
action. But here theſe perſons were ſubſtantially, and not 
colourably merely, carried over to a different place; and it is 
abſurd to ſay that no perſon ſhall be permitted to go to any other 
place on the Humber than that to which the plaintiff chuſes to 
carry them. It is now admitted that the ferryman cannot be 
compelled to carry paſſengers to any other place than Bart: 
then his right muſt be commenſurate with his duty. 

ASHHURST, J.—The plaintiff's claim is ſo unreaſonable that 
it cannot be ſupported. According to his argument, if a paſſen- 
ger wiſhed to croſs over from King fon to the Liucelyſbire coalt 
three miles eaſtward, he muſt neceſſarily be firſt carried to Bar- 
zen, where he would be many miles diſtant from his place of def- 
tination; whereas, if it were not for this ferry, he might go over 
directly. But the admiſhon which the counſel have made is de- 
ciſive againſt the plaintiff, | | 

BuLLER, J.— The queſtion here is, what right the plaintiff 
has eſtabliſhed by evidence; and that extends only from Hull to 
Barton, and back again. The queſtion of fraud might ariſe in 
this way; by ſaying that, though the defendant really meant to 
go to Barton, he went in fraud of the plaintiſſf's claim a little 
above or below the ferry. But in this caſe the defendant had 

no intention of going to Barton: his place of deſtination wis 

Barrow, at the diſtance of two miles from Barton; to which 
place the plaintiff's right does not extend, and to which he fajs 
he is not compellable to go. 


GRose, J. of the ſame opinion. ; 
; Rule Ciſcharged. 
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STeaD and Another againſt Heaton and Another. Saturday, 
May lach. 


IN an action for a falſe return to a writ of mandamus, that An allega- 


there was no cuſtom within the pariſh of Bradford, that the Non fer 2 


*nhabitants of the chapelry of Haworth ought to contribute one falſe return 
fifth part of the money raiſed for the reparation and ſupport of ee mop 


mus of a 

a : _ cuſtom of 
the pariſh church of Bradford; nor any cuſtom for the chapel — 
wardens of Haworth to make any rate upon the inhabitants of the chapel- 


* 0 
the townſhip for church rates; ſeveral queſtions aroſe; amongſt 3 


others; 1ſt, The cuſtom alleged in the declaration was that the church- 
wardens of 


chapehvardens of Haworth ſhould pay to the churchwardens of h. may be 
Bradford ſo much. And by the evidence it appeared that the ſupported 


by evidence 


pariſh of Bradford conſiſted of fix townſhips or vills, of which ot a cuſtom 


the town of Bradford and the chapelry of Haworth were two ” + cxongy 


and that each of theſe diſtricts nominated their own two war- 2 only 
Ee 


dens at a veſtry held for the whole pariſh. But the wardens of «ſip of 


the town of Bradford were proved to have been always called 3 


churchwardens, and did in fact ſuperintend the pariſh church: with the pa- 


: rith of . 
and the wardens of the other townſhips were always called but who 


chapelwardens, It was objected that this cuſtom was bad; for rw _ 
it appeared that the churchwardens alluded to were only oſſicers fcribed as 


for a particular townſhip, and by law there could be no church- hag re 


wardens of any other diviſion than a pariſh; and taking them # 


i An entry of 
to mean the churchwardens of the whole pariſh, as upon the the —_—_ 


face of the cuſtom they muſt be ſuppoſed to mean, then the roy 6 
evidence did not ſupport the allegation. 2dly, The cuſtom in of a town- 


queſtion being in diſpute between the town of Bradford on the — =: 


one hand, and the chapelry of Haworth on the other, evidence of another 


4 : townſhip of 
vas admitted on the part of Bradford of certain accounts of , — 


weir own wardens in 1679: in which were the following en- tion of 
church rates 


nes; „ Received of Haworth, who this year diſputed this our made in a 


ancient cuſtom, but after we had ſued them paid it accord- P99 


*Wngly, 8/, and 17. for coſts.” And at the head of the ſame - OW 
. * 0 5 latte 
page was written; „It is an ancient cuſtom thus to proportion ofucers 


* church-lay; 1ſt, The chapelry of Haworth pay one ſifth; vith the 


{ . . 0 1 
' Bradford a third of the remainder; and the reſt to be equally — 2 


465 , 
Wnided according to the churchwardens of the ſeveral other ee 


« 2 . . . 
townlhips in the pariſh.” It was objected that theſe accounts ty, ex- 


R lain ing the 
ming out of the hands of the Bradford officers could not be ebe 
tale eyidence by them of a right to call upon Haworth to con- made on the 
ſame page, 

i» alſo admiMble evidence, 
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tribute towards their rates. And that at all events if the receipt 


—— were evidence of the actual payment, the other part ſtating the 


STEAD 
againſt 
Hsart0s. 


cuſtom ought not to be ſo conſidered, Both theſe objeQons 
were over-ruled by Buller, J. at the laſt York aſſizes, and a ver. 
dict was taken for the plaintiffs, ſubject to be ſet aſide, and: 
nonſuit entered, if this Court ſhould be of a different opinion, 
To the firſt he anſwered that it was enough to ſupport the cul. 
tom that the officers of Bradford had always in point of fact been 
called Churchwardens ; and therefore it was a mere matter of 
deſcription. As to the ſecond objection he ſaid that the te- 
ceipt was good evidence, becauſe the officers of Bradford thereby 
charged themſelves with the aCtual receipt of ſo much money to 
the uſe of the public, for which they were bound to account, 
And that as to the other writing, ſtating the cuſtom, it was 
evidence on account of it's being referred to by the receipt, and 
appearing to be all one document. A rule 27% for ſetting aſide 
the verdict having been granted, 

Law ſhewed c2ule againſt it; and Chambre and Topping again 
urged the ſame objections as before. | 

Lord Kexvox, Ch. J.—As to the firſt objeAion : theſe officer 
may have obtained tlie name of churchwardens of the town of 
Bradford by preſcription; for church-rates depend upon pre. 
ſcriptiou alone. But if that be not their legal name, it is ſuffct- 
ent here, for they have made their return to the writ of mands- 
mus as churchwardens of the town of Bradford ; and it is merely 
a name of deſcription. And with regard to the admilfibility of 
the evidence; it is clear that one entry was properly admitted, 
becauſe it charged the parith officers with the receipt of the 
money: and then the entry immediately preceding it muſt alſo 
be admitted, becauſe the other refers to it; in fact they ai! 
both parts of one and the ſame tranſaction, each explaining the 
other. Even without this reference, I do not ſee any objedien 
to admitting the ſecond entry as evidence proprio vigare, becauſe 
uſages relating to pariſhes muſt be got out of the pariſh books 
It is like the inſtance of court rolls, which are frequently ad- 
mitted in evidence, though they affect the rights of third per- 
fons. However it is not neceſſary to decide it on this ground, 
though I have a ſtrong opinion upon it: but without reſorting 
to it, I am clearly of opinion that it is admiſſible for the reaſon 
firſt given. 

ASHHURST. J.— According to all the rules of eviden 
laſt entry, of payment by che pariſh officers, is clearly a 


ce, the 
dmiſſi- 
ble / 
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ble, becauſe the officers thereby charged themſelves with the 1792. 
receipt. Then the queſtion is whether the other entry, explain= —— 
ing the cuſtom under which the payment was made, be not 3 
alſo good evidence. I fee no impropriety in admitting it, be- Heros. 


cauſe it immediately refers to the other: both of them being 


written on the ſame page, and on the ſame ſubject, muſt be 


taken into conſideration together. 
BuLLER, J. and GROSE, J. of the ſame opinion. 
Rule diſcharged. 


— . — 


The KING againſt The Inhabitants of Torrupprx. 8 


PHE juſtices at the quarter ſeſſions in Dorſenſbire confirm- The pauper 


ed an order by which G. Hill, his wife, and their ſeven —— N 


children, were re moved from Puddletown to Tolpuddle, ſubject 10 per ann. 


"pp 9 ; each d 
to the opinion of this Court on the following caſe; — 7 


John Chapman was the tenant and occupter of a certain farm 3 
. . Ic 
in the pariſh of Tz/puddle, part of the ſtock of which farm con- ſhouid . 


ted of cows, which according to the uſual courſe of huſ- _—_ 


bandry in that county had been conſtantly let to fome dairy- — 
N 7 certain part 
man, The pauper rented, under a verbal agreement, thoſe cows f the pen, 


of Chapman, being 20 in number, at the rate of 31. 105. per —— 5 
cow per annum ; it was alſo agreed between the parties (as is no other 

uſual in ſuch contracts in the county of Der/et) that the owner ny de 
of the cows ſhould feed and ſupport them, and for the purpoſe there; it 

of fceding and ſupporting them in the beſt manner, that ſuch dn _ 
cows ſhould depaſture in certain lands called the Cow Leaze uin che 
Grands from May-day to the 18th of September ; and after that 13 & . 
time in certain meadow grounds which are kept for that purpoſe, 55 


ſrom the time tie ſame are mowed; both which grounds were —_— 
part of the ſaid farm, and then in the occupation of Chapman and ſetile ment 
when the paſture of the meadow grounds was conſumed, that ** 
the cows ſhould be kept by Chapman in ſome other of the farm 

grounds with his other cattle, or be ſoddered in the farm yard 

wich hay by him. The land, called the Coz Leaze, was to be 

hid up by Chapman at Lady-day, and not fed upon by any cat- 

dle whatſoever until May day, Chapman was not to feed any 

other cattle eithet in the Cow Leuze or meadow grounds 

vhilſt the ſame were fed by the cows ſo rented by the pau- 

per: but the hay of the me:dow grounds was cut and 

taken by Chapman, and the Cow Leaze ground was fed by him 

Alter the cows bad quitted ſuch grounds, In caſe any cow did 
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not calve on or before May- day, or if any of them afterwards 
died, or became barren, an allowance was to be made to the pau- 
per; and in caſe of ſiekueſs amongſt the cattle, Chapman was (aig 
uſual in ſuch caſes) to defray all expences. The pauper was not 
bound to repair any fence in any ground in which the cow; 
were fed. It was further alſo agreed, that the pauyer ſhould 
have a dwelling-houſe on the farm, a right of feeding a mare 
on the farm, and keeping his pigs in the yard, and of Cutting 
fuel for the uſe of the dairy; but he had no other right whatſo- 
ever. The ſaid contract continued in force for the ſpace of five 
years; during the whole of which time the pauper reſided in the 
ſaid houſe in the parith of Tolpudd/e. The above are the uſual 
and cuſtomary terms iu ſuch contracts in the county of Dorſet; 
it is the common practice for tenants of farms to let cows upon 
theſe farms: and ſuch letting is called a letting of a dairy. 
Bearcreft, in ſupport of the order of ſeſſions, relied on the 
caſe of R. v. Piddletrenthide (a) as deciſive of the preſent ; obſery- 
ing that, if there were any difference, this was a ſtronger caſc 
than that ; becauſe here by the agreement the cows were to be 
fed on certain cloſes, to the excluſion of the farmer's poſſeſſion; 
ſo that for a certain part of the year he had the excluſive pol- 
ſeſſion of theſe fields (5). 
Milles and Bond, contra, argued that the pauper gained no 

ſettlement in Tolpuddle, whether this caſe were conſidered on 
the words of the ſtatute 13 & 14 Car. 2., or on the authority of 
decided caſes. Firlt, By the 13 & 14 Car. 2. c. 12, / 1. tuo 
Juſtices are authoriſed to remove perſons who come to ſettle in any 
tenement under the annual value of 10/. It is true that that act 
was palled to prevent vagrancy; and that the ability of the 
pauper has been conſidered as the criterion of judging whether 
or not the party come within it: but it muſt not be forgotten 
that the ſtatute itſelf has pointed out the means of aſcertaining 
that ability. It is therefore no argument to ſay that there ma 
be other inſtances of ability, the ſtatute having deſcribed the 
only one which is the ground-work of a ſettlement, namely 
that of /ettling on a tenement of a certain value. Now © tenement 
has a clear, known, and defined, ſigniſication. It is the opera. 
tive word in the ſtatute de dani (c). Lord Cote, in commenting 
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(a) Arte, 3 vol. 772. | by 
(5) Which, it was admitted by the other fide in anſwer to a queſtion from 


Court, were of the annual value ot more than 104 
(c) Stat. JPfminfter 2. 13 Ed. 1. c. 1. 


7 * N 5. 
(4) Co Lit. 19 * 


but 
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but alſo all inheritances ifſuing out of them, or concerning, or an- 


nexed to the ſame ; and that they may all be entailed. But «if the ——— 


« prant be of an inheritance merely perſonal, or to be exerciſed 
« about chattels, and is not iſſuing out of land, nor concerning 
« land, they cannot be entailed, becauſe they ſavour nothing of 
« the realty.” Whatever therefore is a tenement may be in- 
tailed ; and, vice verſa, whatever is not the ſubject of an entail 
is not a tenement. But the intereſt which this pauper took 
could not have been entailed ; it was not a tenement; for it 
was neither the land itſelf, nor any intereſt ariſing out of land. It 
was a mere perſonal contract for the uſe of cows during a certain 
part of the year. The farmer did not part with the land: he 
ſtill continued in law the occupier of it; and might have brought 
treſpaſs for any injury done to it, or ejectment to recover the 
land itſelf; neither of which the pauper could have brought, 
and yet both of which he might have maintained, had he been 
the occupier of the land: Nay (ſtrictly ſpeaking) he was not 
eren the occupier of the cows, This was not a letting of the 
cows, and of the fields on which they were to be depaſtured: 
but the farmer continued in poſſeſſion of both; who, in order 
to induce the pauper to give a certain price for the milk of the 
cows, engaged that they ſhould be fed on particular grounds. 
This therefore is not diſtinguiſhable from any other perſonal 
contract; it is like an agreement for the uſe or feeding of any 
other animals, as horſes or geeſe; or like taking the fleece of 
ſheep, the apples of an orchard, or the hops on an hop ground; 
neither of which is the taking of a tenement. Secondly; All 
the caſes have turned on the legal meaning of the word * tene- 
ment.“ In R. v. Minchinhampton (a), the Court ſaid, that 
taking the paſture of a piece of ground was not more than taking 
the herbage, or taking a common, which could not be eſteemed 
part of a tenement within the meaning of the ſtatute. ' In R. v. 
Whixley (5), a cattlegate was conſidered as a freehold, which 
could only be deviſed according to the ſtatute of frauds. In R, 
v. Old Alregford (c), where a fiſhery was held to be a tenement, 
the Court expreſsly ſaid that the ſoil paſſed. In R. v. Stole (d), 
there was a complete taking of the meadow ground for ten months; 
for the pauper took the hay-graſs and aftermath of the meadow, 
and fenced it. And the caſe of R. v. Lackerly (e) is expreſsly 
in point, Although the words ®let” and © demiſe” and © dairy” 


0%) Butt. 347: and Str, $74, (b) Ante, 1 wol. 137. (e) 1b. 358. 
(d) Ante, 2 vol. 451, (e) Burr. S. C. 313. 
Vor. IV. 
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1792.. were.in that caſe, the Court ſaid that no intereſt in the 

_— land paſſed. That “ a tenement mult lie in tenure, and muſt 

" againſt © relate to land: whereas that contract related to the cows; that 

TN nn « it was only an agreement for the uſe of the cows and the feed. 

Tor.yvv- © ing of them; and that it was merely perſonal.“ And notwith- 

"++ ſtanding the authority of this caſe was in ſome degree ſhaken 

in that of R. v. Piddletrenthide (a), it may be ſufficient to ob- 

ſerve, that that caſe may ſtill be ſupported, though the intereſt 

which the pauper in this caſe took be not conſidered to be 2 

tenement, for there the, pauper took a rabbit warren, which 

alone (the Court ſaid) was ſufficient to give a ſettlement ; and 

therefore it was unneceſſary for the Court to have gone into the 

other point; and Lord Kenyon expreſsly ſaid, that on the other 

point that caſe was diſtinguiſhable from R. v. Lockerly. In R. | 

v. Fillonghley (b) Buller, J. ſaid, that it was better, for the ſale 

of certainty, to abide by the ſtrict letter of the act of parliament, 

Now R. v. Leckerly was decided upon the ſtrict letter of the 

act; becauſe the Court did not conſider the taking of a dairy, 

which, explained as it was, was only a perſonal contract, to be 

the taking of a tenement. But even if the propriety of the de. 

ciſion in R. v. L:ckerly were more queſtionable than it is, had 

4 it been res integra, yet as it has been conſtantly acted upon for 

} a ſeries of years in Dorſetſbire, where from the mode of cultiva- 

tion more queſtions have ariſen upon this ſubject than in any 

other county, it ought now to be ſupported. In R. v. Thmp- 

fon (e), where a conviction, univerſally admitted to be inaccurate, 

was ſupported becauſe it was taken from the precedent in Bur, 

| the Court ſaid, That it was better for the ſubjects that cen 

| « faulty precedents ſhould not be ſhaken, than that the hu 

| « ſhould be uncertain.” 

34 Lord Krxvon, Ch. J.—lt is certainly very much to be wiſhed 

'' that the deciſions of the magiſtrates below ſhould, on examins- 
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tion here, be found to be conſonant to the laws of the land. 
1 And I am happy to find that we are relieved from the ſuppoſed 
| inconvenience of ſending down a new code of laws to th! 


county, where this queſtion aroſe ; becauſe our opinion upen 
this caſe concurs with that formed by the juſtices acting in their 
ſeſſions as well as that by the two juſtices who made the origi 
nal order, From the paſſing of the ſtatute of Cor. 2. to the 
preſent time the conſtruction put on it has been (what 1s called) 
à liberal conſtruction, in order to confer a ſettlement on thok 


(s) Ante, 3 vil, 772. . (5) Ante, 1 FTA 459. | (c) Ante, 2 aol. 1s, 
7 perſons 
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ons who have the ability to take a tenement, which the 
ſtatute has eſtabliſhed as the criterion, I confeſs, it ſeems to 
me impoſſibie to reconcile the deciſion in R. v. Lockerly with 
our determination in this caſe that the pauper gained a ſettle- 
ment in Tolpuddle: but if we are of opinion that that caſe can- 
not be ſupported, it will be more manly to ſay ſo in expreſs 
terms, than by endeavouring to make nice diſtinctions to induce 
the magiſtrates below to conſider it as an authority hereafter. 
When the caſe of R. v. Piddletrenthide came before us, we all 
doubted of the deciſion of R. v. Lockerly; but there being 
another diſtin& ground upon which we were warranted in ſup- 
porting the ſettlement, we were not directly called upon to 
over-rule that caſe. But now it being impoſſible to diſtinguiſh 
between this caſe and that I think we are bound to deny the 
authority of that caſe, and to ſubſtitute in its room a better ex- 
poſition of the ſtatute of Car. 2. It has been argued that, if 
we decide this to be a tenement, we ſhall depart'from the 
words of the ſtatute ; but in this caſe the pauper took a tene- 
ment, emphatically a tenement. Any thing is a tenement 
which is a profit out of land. In order to take a tenement it is 
not neceſſary that the party ſhould have the fee- ſimple, or fee- tail; 
any minute intereſt in land is parcel of a tenement: Such 
minute intereſt indeed cannot be entailed, but all the parcels, 
when conſolidated together, may. A beaſt-gate has been held 
to be a tenement ; and yet that is not the whole land, but the 
profits of the land to a certain amount. So here the profits of 
theſe lands are to be taken excluſively by the cows which the 
pauper rented. If the cattle had been his own, and he had 
rented the feeding of them, that would have been unqueſtion- 
ably a tenement ; like the taking of the paſture, the hay and af- 
termath; And I think that theſe cows were the pauper's for a 
certain period; they were not ſo far his own that he could have 
ſold them, but they were his, that he might uſe them under 
the contract for a limited time. And this was not the leſs a 
taling of a tenement, begauſe the pauper could only enjoy the 
land in a particular mode; for in many farms the tenant ſtipu- 
lates that he will not depaſture ſheep or horſes on particular 
grounds. I do not ſee therefore why this is not, ſtrictly ſpeak- 
ing, a tenement; for the pauper had for a certain part of the 
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17922 Asnnonsr, J.— The caſe of R. v. Lockerly does not appey 
— to me to have been decided according to the true meaning of the 
— ſtatute of Car. 2. And, being of that opinion, it is better to 
The Inha- deny the authority of it unequivocally, leſt the magiſtrates here- 
— cog after ſhould act upon it. The true policy of the ſtatute of Car, 2. 

viz. was, as appears by the preamble, to prevent vagrants coming 

to ſettle in thoſe pariſhes where there was the beſt ſtock, the 
6 * largeſt commons or waſtes to build cottages, and the moſt woods 
; for them to burn and deſtroy; and therefore the Legiflature 
impoſed this reſtriction on perſons coming to ſettle in a ney 
pariſh, that they ſhould have a tenement of 10/7. per annun; 
for it was conſidered that if a perfon had credit for that, it wa 
not probable that he would occaſion the miſchief, againſt which 
that act was intended to guard. Then the queſtion here is whether 
it may not fairly be faid that this pauper rented a tenement of 
the annual value of 10/. in Tolpuddle. In the firſt place, he 
had the ſeparate poſſeſſion of a houſe; in the next, he rented 
not merely the milk of the cows, but the cows themſelves, 
and the land under certain qualifications z for he had a right i 
certain cloſes even to the excluſion of the farmer himſelf, The 
cows were not depaſtured where the leſſor choſe, but in particular 
fields; and during a certain part of the year no other cattle ven 
to be fed in thofe grounds. During that time therefore tle 
pauper had a ſeparate pernancy of the profits of thoſe fields 
which is equal to a demiſe of the land itſelf. And though th 
contract did not amount to an annual demiſe of the land, yet 
during a part of the year the pauper had the ſeparate pernate) 
of the profits; and it is not neceſſary under this ſtatute tha 
the party ſhould have the tenement for the whole year. Then, 
as this pauper rented 70 J. per annum, as far as the teſt of abilit 
goes, he was not one of thofe perſons deſcribed in the preanit 
of the ſtatute of Car. 2.; and on principles of public convetl 
ence, I am of opinion that he took a tenement of the value d 
10 J. per annum within the meaning of the ſtatute of Car. 2. 
BuLLER, J.— The firſt queſtion is whether this caſe bas 10 
been already decided; I think that it has in R. v. Piddietrm 
thide ;' and the arguments prefled upon us by the counſel againk 
the order of feſſivns, about adhering to decided caſes, ought? 
weigh with us in ſupporting that cafe. In that caſe there ven 
two points, upon each of which the Court gave a diſtinct c- 
nion; in determining one of them it became neceſſary to rake 
into conſideration the caſe of R. v. Lockerly, * 
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thought was wrongly decided. But it has now been argued that 1792. 
the caſc of R. v. Piddletrenthide is no authority for the preſent, be 
cauſe it was decided on the other ground, namely, the taking of the The 8 
rabbit-warren, and that what was ſaid by the Court in that cafe, The Inha- 
relative to the dairy, was extrajudicial: Perhaps if a queſtion —— 
were to ariſe hereafter on the other point, the taking of the 12. 
warren, the ſame argument would be applied in that caſe, and 

it would be contended, that R. v. Piddletrenthide was decided on 

the dairy, and not on the rabbit- warren; and thus the caſe, 

which we conſider to have been rightly determined on two 

grounds, would be frittered away, and would be no authority 

upon either, But I think that that is not extrajudicial, which 

is made a point in the caſe, and argued upon at the bar. The 

caſe of R. v. Piddletrenthide therefore I conſider as a decided au- 

thority on this very point. . Then it was contended, that the 

great criterion is the ability of the pauper, as marked out by 

the ſtatute, Now this pauper had the ability to rent 70 J. per 

annum; and the queſtion is whether that did not gain him a 
ſettlement. Againſt it, it is ſaid that he had no intereſt in 

land, that the particular fields were not the object of his con- 

tract, that he merely rented the cows, and that the whole was 

a perſonal contract: but I think that he had an intereſt in land, 

and that unleſs he could have had all the profits of the meadow 

for a certain part of the year, he would not have taken the 

cows, Another argument was, that, becauſe the pauper had 

not an intereſt which could be entailed, it was not ſufficient to 

confer on him a ſettlement. But whether a thing may or not 

be entailed depends upon the ſubiect matter, and not upon the 

intereſt which the party has in the ſubject. Here the intereſt 

which the pauper had could not be entailed on account of the 
imbecility of his eſtate. But ſuppoſing his intereſt, which was 

only temporary, had been perpetual: Suppoſe A. had granted 

to him and his heirs the right of depaſturing 20 cows for ſix 

months in every year; I think that might be entailed. But 

this caſe goes {till farther ; becauſe by the very terms of the 

contract no other cattle, not even thoſe of the farmer himſelf, 

were to be fed on thoſe particular grounds on which the pau- 

per's cows were to depaſture; therefore he had the excluſive poſ- 

ſeſſion of thoſe fields during that time. This goes a great way 

to anſwer the difficulty ſtated at the bar; for, as at preſent ad- 

"ſed, it ſeems to me that if the pauper had the ſole poſſeſſion, 

er, which is the lame thing, the ſole profits, he might have 

X x 3 maintained 
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mouthjhire, to recover back the value of ſome of thoſe articles, 


tion againſt Lewis. At the trial at Monmouth before Gros | 
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maintained treſpaſs (a): but on that point it is not neceſſary to 
give a deciſive opinion. 

Gnosk, J.—I was always ſurpriſed at the determination of 
R. v. Lockerly; becauſe the pauper took a dwelling-houſe as well 
as the dairy, and the caſe happened after it had been decided 
that a windmill and a rabbit-warren ſeverally gave a ſettle. 
ment. The cafe of Kinver and Stove (5) was the ground of my 
opinion in R. v. Piddletrenthide; for there the Court ſaid, « A mil 
& has been held to be a tenement, and why not this (a rabbit. 
cc warren)? It is his ability to pay 10/. per annum, that is the 
ce foundation of the ſettlement; and whether he pay it for a houſe 
« for habitation, or for a warren, which brings him in a profit, is 
ac not material.” In R. v. Piddletrenthide we were all of opinion 
that the caſe of R. v. Lecterly was at leaſt doubtful. And az 
this cannot be diſtinguiſhed from it, I have no difſiculty in 
ſaying it cannot be ſupported ; as being directly contrary to the 
conſtruCtion uniformly put on the ſtatute of Car. 2., which has 
turned on the ability of the pauper. But here the pauper came 
to live in 2 dwelling-houſe in To/puddle, and took a certain 
intereſt in the land, explained in the caſe to be the pernancy 
of the profits of the land, to the excluſion of the owner, to the 
amount of more than 10. per annum ; which I am of opinion is 
ſufficient to give him a ſettlement in that pariſh. 

Both orders confirmed, 


(a) Nd. Welch v. Hall, Bull. N. P. 85. (3) 1 Str. 678. 


Davis againſt Dixwoody. 


HIS was an action by the executrix of a ſurviving truſtee 
under a marriage ſettlement of J. Lewis in 1780, U 
which certain houſchold goods, mentioned in a ſchedule aniexed 
to the deed, were ſettled to the ſole and ſeparate uſe of Lewis's 
wife ; and it was brought againſt the defendant, ſheriff of Mw 


which had been ſeized and ſold by him under an execu- 


J. Lexwis was called as a witneſs to prove the identity of the 
goods: the defendant's counſel objected to his competency, aud 
i was ſaid that he was intereſted; to which it was anſwered that 
he came to ſpeak againſt his intereſt ; for that if theſe goods, 


which had beenjſcized, were not his own and could not be taken 
t9 
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to pay his debt, he would be liable afterwards. Whereas, if they 1792. 
could be taken in execution, his debt would be diſcharged. 1hekꝛęy 


Learned Judge admitted the witneſs, but reſerved the point. 


Davis 
again ſt 


Adair, Serjt. having obtained a rule to ſhew cauſe why the Dix w v. 


verdict for the plaintiff ſhould not be ſet aſide, and a new trial 
had 

3 and Lane now ſhewed cauſe againſt it; arguing that 
the huſband was a competent witneſs in this caſe, becauſe he 
was not intereſted, The rule with regard to admitting huſbands, 
or wives, as witneſſes, is accurately laid down in the law of NI 
Prius (a), where it is ſaid, “ that huſband and wife cannot be 
admitted to be witneſſes for each other, becauſe their intereſts 
« are abſolutely the ſame z nor againſt each other, becauſe con- 
« trary to the legal policy of marriage.” And this rule appears 
to be warranted by the caſes ; Broughton v. Harpur, 2 Ld. Raym. 
752; and Bentley v. Co:h, cited in R. v. Cliviger, ante, 2 vol. 
205, went on the ground of intereſt; and 1 Brownrl. 47; and 
R. v. Cliviger, ante, 2 vol. 263, on the policy of marriage. Then 
the only ground, on which huſbands or wives are rejected, when 
ſpeaking for each other, is that of intereſt ; but here the in- 
tereſt was the other way. And if the ground of intereſt be laid 
out of the caſe, it was not againſt the policy of marriage to ad- 
mit this huſband ; for this was an action againſt the ſheriff, in 
which the wife's intereſt does not at firſt appear to be affected; 
and if the Court take notice of the ſituation in which the huſ- 
band ſtood, they mult ſee that the intereſt of the wife was ſole 
and ſeparate from that of her huſband. In Williams v. John- 
ſin (o), to an action againſt the davghter's huſband for wedding 
clothes, the defence was that the goods were furniſhed on the 
credit of the father; to prove which the mother, who was 
preſent when the goods were bought, was called to charge her 
huſband, and allowed. 

Lord Kenyon, Ch. J. (ſtopping Adair, Serjt. and Caldecett, 
cntra).- Independently of the queſtion of intereſt, huſbands and 
wives are not admitted as witneſſes either for or againſt each 
other: from their being ſo nearly connected, they are ſuppoſe 
to have ſuch a bias upon their minds that they are not to be per- 
mitted to give evidence either for or againſt each other. | 

BuLLeR, J. It is now conſidered as a ſettled principle of law 
that huſbands and wives c-nnot in any caſe be admitted as 


vitneſſes either ſor or againſt each other. 
Rule abſolute. 


(%) Bu/l. N. P. 285. () 1 Str. 504+ 
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1792. 


— 


,,, GoODTITLE on the Demiſe of GALLAwAV apainf 


— HERBERT. 
A parol HIS was an cjectment to recover the poſſeſſion of a farm 
7 which had been holden for a term by the defendant's late 


— huſband ; and which expired, as to part of the premiſes, at his 
only creates death, and as to the reſt, at the Lady-day after his death. The 
a tenancy at tenant died in the latter part of the year 1799; and on the 21ſt 
that tenancy Of November in that year an agreement was entered into between 
A the defendant and the leſſor of the plaintiff's father, that ſhe 


—_— the ſhould continue in poſſeſſion of the premiſes till Michaelmas 1791, 

y of the a . 

demiſe laid and pay a rent of 60/. In the Spring 1791 it was agreed be- 

—— = tween the leſſor of the plaintiff and the defendant, that the de- 

the plaintiff ſendant ſhould hold the farm from Michaelmas 1791 for 4, 8, or 

cores. 12 years, at a rent of 78/. per annum. There was no memorat- 
dum in writing made, nor any leaſe executed. The demiſe was 
laid on the 1ſt of October. Poſſeſſion was demanded on the 5th 
of the ſame month, and refuſed, Some repairs were done by 
the tenant in purſuance of the agreement three or four days after 
the agreement was made, The jury found for the defendant; 
and the plaintiff had leave to move to enter a verdict for him, if 
the Court ſhould be of opinion that the agreement did not, under 
the circumſtances, entitle the defendant to hold the poſſellion 
againſt this ejectment. 

Laxe obtained a rule on a former day, calling on the defend- 
ant to ſhew cauſe why the verdict ſhould not be ſet aſide; which 
was now oppoſed by 

Manley and Wigley, on two grounds. Firſt, the defendant 
had an equitable title, becauſe he had made repairs under the 
agreement; or ſecondly, He had a right to retain the poſſeſſion 
to a day ſubſequent to the demiſe, For if the defendant were to 
be conſidered merely as tenant at will to the leſſor, the latter 
could not determine his will in the middle of a quarter. Timver- 
ley v. Grobham- how, Sir T. Jones 5. Stonfil v. Hicks, Salk. 413. and 
Bree v. Lees, 2 Bl. Rep. 1171. The ſtatute of Frauds (a) enaQs, 
that ( all leaſes of land by parol, and not put in writing, and 
« ſigned by the parties, ſhall have the force and effect of leaſes 
& oreſtates at will only, and ſhall not either in law or equity * 
& deemed or taken to have any other or greater force or effect. 


{a) 29 Car. 3. c. 3. 7 do Then 
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Then the defendant was a tenant at will, and conſequently not a 
treſpaſſer till the will was determined; Birch v. Wright, ante, 
1 vl. 378; and 383. Now the leſſor's will was not determined 
till the 5th of October, and the day of the demiſe was on the 1ſt 
of Ocbeber. The plaintiff therefore cannot recover in this eject- 
ment. 

Lord Kenyon, Ch. J. The ſtatute of frauds ſays, that ſuch an 
agreement as the preſent ſhall only have the effect of creating a 
tenancy at will. Now a tenant at will is not a treſpaſſer. Here 


the tenancy was not determined until after the day of the demiſe 


in the declaration; and conſequently the plaintiff cannot recover. 
Per Curiam, Rule diſcharged. 


CALCRAFT againſt GiBBs. 


O this action, on the ſtatute of Anne, for keeping and uſing 

a gun for the deſtruction of game, without being qualified, 
and alſo (for ſhooting without a certificate, the defence made at 
the trial at Maidflone before Gould, J. was under a deputation, 
granted by Mr. Roebuck, as lord of the manor of North Fleet. 
The plaintiff produced a grant from the crown to him of the 
manor of North Fleet; and the defendant had purchaſed Ingre/s 
of him, which lies within this manor. The Learned Judge think- 
ing that the queſtion reſpecting the boundaries of a manor ought 
not to be tried in an action on the game laws, the plaintiff was 
nonſuited, but he had leave to move to ſet it aſide, 

Shepherd on a former day moved to ſet aſide the nonſuit, on 
the ground that Mr. Roebuck had not only no title, but not even 
a claim of title to the manor; for that the granting of this depu- 
tation was his only exerciſe of right. 

Bond, Serjt. was to have ſhewn cauſe againſt this rule : but 

The Court thought the point too clear for argument; for that 
though the judges at N/ Prius had frequently refuſed to enter 
into a minute diſcuſſion of the boundaries of manors in actiors 
on the game laws, one inſtance of which was mentioned as hay- 
ing happened ſome years ago at Stafford beſore Lord Ch. J. Wil- 
mat, yet that in the preſent caſe there was no pretence of title in 
Mr. Roebuck, And therefore they made the 

Rule abſolute (a). 


(a) Hankins v. Bailey, Bridgewater Summer A ſizes 1791, In an action for a pe- 
nalty under the game laws for ſhooting a pheaſant, Buller, J. nonſuited tle plaintiff ; 
it 
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agent tenare whoſe leaſc is expire!, the latter is not barred from ſhewing that his | 
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it appearing that the defendant was game-keeper of Sir Richard Howe of his miner 
of Praten, and had, as ſuch, conſtantly ſhot over the place were the pheaſant was 
killed; no evidence being given that the place was out of the manor. And he ſaid 
he would not put it upon the defendant to prove that the place was within the manor, 
(though preſſed by the plaintiff's counſel ſo to do,) for that he would not in ſuch 
an action try the boundaries of the manor. 

Blunt v. Grimes, Sa''ſoury Spring aſſizes, 1789. This was an action of debt rough 
for penalties under the game laws. The killing being proved ; it appeared that the 
defendant was game-keeper to Lord Shafteſbury, and that Lord Shafteſbury was owner 
of the lands where the game had been killed. Hend on his behalf opened à caſe of 
title to the manor in Lord S. and derived it through ſeveral ancient deeds as far back 
as the reign of Queen Fi b. Beſides which he offered to ſhew a ſeiſin in ſact of 
Lord S. and his anceſtors, by repeated acts of ownerſhip, and exerciſe of manera 
yrichts, by felling timber onthe waſtes, Sc. as far as the oldeſt witneſſes could remem. 
ber, which would be ſufficient in this caſe. 

Morris, for the plaintiff, interrupted him, by ſaying that he knew of ro diſtinction 
intended to be taken between the evidence in this caſe and any other. That this 
action had been agreed to he brought between the parties expreſsly to try the right 
to the manor in queſtion ; that they were aware that Lord S. had exerciſed adds of 
ownerſhip, which was the very thing complained of ; and that the plaintiff was ready 
to prove by ancient writings and records, that the plaintirf was lord of the manor, 

Bert, |. obſerved, that it was not competent to the parties to enter into any 
ſuch agreement; nor ſhould ke give his aſſent to it. He was clearly of opinion that 
this was a very improper mode of trying the ancient right to the manor. For he 
ſhould hold that if the defencant proved only a colourable title in Lord S. as lord of 

the manor, and the exerciſe of thoſe manerial rights in fat, which had been opened, 
that would be a ſufficient detence againſt the penalties of the act, and he ſhould 
direct the jury to find for the defendant. 

Whereupon, by agicement, the record was withdrawn. 


—— EE IIPe —n—_—_—_— 


ExcLand on the Demiſe of SyBURN againſt SLADE, 


* HIS was an ejectment for an eſtate in Lewiſham called 
the George Inn, The eſtate belonged originally to one 
George Pym, under whom the leſſor of the plaintiff held a leaſe 
of it for twenty-one years, which expired at Lady-Day 1791. 
Syburn under: let to the defendant trom Chriſimas 1789 to 1790, 
who held on, and had regular notice to quit at Chri//mas 1791. 
The counſel for the leſſor of the plaintiff objected at the 
trial beſore Gzwld, J. at Maidſne to any evidence being re- 
ceived as between landlord and tenant of the landlord's title 
having expired; but in this he was over-ruled ; ard the defend- 
ant ſhewed as above mentioned the expiration of the leaſe un- 
der which the leſſor of the plaintiff claimed. In reply to this 
another leaſc to the leſſor of the plaintiff was given in evidence 
% Pym a natural born ſon of George Lym, dated 


nd1o! J's 


from one 


Litle 1s (& red. 
* 16th 
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16th October 1789, for eighty-eight years from 16th February 
1791z and it was proved that % Pym claimed under 
the will of George Pym, dated 31ſt December 1777, who thereby 
deviſed the eſtate in queſtion to the ule of truſtees in truſt for 
Jahn Pym, and to convey the ſame to him immediately on his 
attaining twenty-one z and in the mean time for his mainte- 
nance. Pym, the ſon, came of age in September 1788. No con- 
reyance from the truſtees to John Pym was proved; and there- 
fore it was objected that, the legal eſtate being in the truſtees, 
the leaſe ought to have been granted by them. To which it 
was anſwered that this was the caſe of a plain truſt, and that a 
conveyance ſhould be preſumed, But Gould, J. thought the ob- 
jection valid; and that there was not length of time ſuſſicient 
to raiſe ſuch a preſumption. The plaintiff therefore was non- 
ſuited; but he had leave to move to ſet aſide the nonſuit, and 
enter a verdict for him, if the Court ſhould be of a different 
opinion. For which purpoſe 

Bond, Serjt. obtained a rule M/ on a former day, inſiſting 
upon the above objeCtions ; which were now oppoſed by 

Shepherd on the ſame grounds as at the trial. 

Lord Kexyon, Ch. J. [to whoſe opinion the other judges 
alented ). — As to the firſt objection there is nothing in it. It 
was certainly competent to the defendant to ſhew that the 
leflor's title had expired; and that he had no right to turn him 
out of poſſeſſion. As to the other objeCtion, I do not know 
that Pym had not the legal eſtate in him. There is no reaſon 
why the jury ſhould not have preſumed a conveyance from the 
truſtees to him, upon his attaining the age of twenty-one, in 
purſuance of their truſt; according to what was ſaid by Lord 
Mangfield in Lade v. Helford (a). It was what they were bound 
to do; and what a court of equity would have compelled them 
to have done if they had refuſed. But it is rather to be pre- 
ſumed that they did do their duty. Aud as to the time, the 
jury may be directed to preſume a ſurrender or conveyance in 


much leſs time than twenty- years. ä 
Rule abſolute. 


(a) Bull. N. P. 110. 
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pom RULE was obtained, on reading certain affidavits and 
grant a quo on ſeeing the record of the proceedings in the cauſe of 
OS, R. v. Brown, calling on the defendant to ſhew cauſe why an 
to impeach information in nature of a quo warranto ſhould not be exhibited 
a — Tory againſt him, for exerciſing the oſſice of a common council- man 
perſon, of York, The affidavits diſcloſed the conſtitution of the city 
aiming 4 . 
the original à8 far as it reſpected the election of common council-men; and 


_ _ the mode of election is this, & within fifteen days after the death 
undifturbed “or removal of a common council-man, the common council 
3 once © meet and nominate three perſons, citizens of the city, to the 
fix years. 44 mayor, aldermen, and ſheriffs, and thoſe who have been ſhe. 
« riffs, who elect one of them to ſucceed to the office of com- 
mon council-man.” And they ſtated that on a vacancy the 
_ defendant, Brown, and R2binſon, were in Offober 1788 nominated 
by the common council to the mayor, &c. c. that they might 
elect one, and that they elected the defendant. The record re- 
ferred to in the aflidavits was a que warrants information againſt 
Brown for exerciſing the office of a common council-man of 
York : many iſſues were there joined; one of which was on 
« a cuſtom that no perſon can be admitted a freeman but 
« by right of ſervitude to ſome other perſon uling ſome trade 
« within the city or ſuburbs for ſeven years, and unleſs he has 
« truly ſerved as an apprentice under ſuch indenture;” which was 
found againſt Brown this was the objection to his eligibility 
as a common council-man;z and there was judgment of ouſter 
againſt him. It alſo appeared that Brown had been in the un- 
diſturbed poſſeſſion of his office as a freeman, or citizen, for 
thirteen years. 
Bier, and Clayton, Serjt. ſhewed cauſe againſt this rule. Firſt, 
The Court will not ſuffer a derivative title to be impeached in a 
quo trarrants information until there be judgment of ouſter 
againſt the perſon under whom the title is derived. R. v. 
Spearing, ante, 1 vol. 4. u. a. Nay, the Court will permit 
perſons claiming ſuch titles to defend an information againſt 
ſuch original title. Now here Brown himſelf has been in the 
undiſturbed poſſeſſion of his office as a freeman ſo long that 
the Court would not ſuffer any individual to impeach his title; 
and if it cannot be attacked directly, it ought not to be impeach- 


ed in this collateral way, The record againſt Brown would be 
5 no 


Tur Kino againſt G. Peacock, 
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no evidence againſt this defendant : and even upon that record 1792. 
there is only judgment of ouſter againſt him from his office of e 
ing 


common council-man, which leaves him ſtill in poſſeſſion of his 
prior office of freeman. 
Brown's title as common council-man had been ſtated to the 
Court, they would not probably have ſuſfered it to be queſtioned 

as he had been a citizen de facto for thirteen years, and his not 
being a citizen de jure was the only objection to his ſubſequent 
election to the office of common council-man (a). Secondly, 
Sinclair, who makes this application, has admitted the legality 

of Brown's title, by accepting his vote at his own election of 
Recorder of York ; and therefore he ought not to be permitted 

to queſtion his title. R. v. Stacy, ante, 1 val. 1. and R. v. Mort- 
hck, ante, 3 vol. 300. 

Erſkine, Law, J. Heywood, and Halroyd, in ſupport of the 
rule. It clearly appears that the defendant has no legal title to 
the office he holds. For by the cuſtom three citizens muſt be 
returned to the mayor, Sc. for them to elect one; and if three 
good citizens be not returned, it is a bad return : now Brown, 
one of the three ſent up with the defendant, was not a legal 
eitizen, If Brown were not a freeman de jure ſo as to ſupport 
his own election to the office of common council-man, he cannot 
ſupport the election of another. Every reaſon which appears 
ſufficient to diſqualify Brown, equally applies againſt the defend- 
ant. And as the Court granted an information againſt Brown 
for exerciſing the office of common council-man, and permit- 
ted (5) his title as a freeman to be queſtioned in that information, 
although he had been in the quiet poſſeſſion of his office for 
twelve years, they will not object to grant another information 
azainſt this defendant, whoſe title muſt be bad if Brown's were 
ſo; and there is no objection to this information on account of 
the length of poſſeſſion. 

Lord Kenyon, Ch. J.—The argument is, that becauſe we 
erred once, in granting the information againſt Brown, we ought 
to commit a ſimilar error in this caſe, But I think that if all the 
facts had been diſcloſed to us when the information was prayed 
for againſt Brown, we ſhould not have granted it. The preſen: 
application is made to the diſcretion of the Court; not indeed 
to the arbitrary, but the ſound diſcretion of the Court under the 


(e) The information againſt Breton was granted on a ſuppoſed defeR in his elec» 

von as common council- man. 1 
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ſtatute, Now we very recently laid down this rule, that, in or- 
der to preſerve the peace of corporations, we would not ſuffer 
the title of a corporator, who had been in the undiſturbed poſ- 
ſeſſion of his franchiſe for fix years (a), to be impeached by a guy 
warrant information on the relation of any private perſon. And 
when we laid down that rule we were influenced by this conſi- 
deration, that it might prevent corporations being thrown into 
confuſion. Now in this caſe the election of Peacock depends on 
the title of Brown, who was elected in 1779, and who has d- 
facto been in the poſſeſſion of his office as a freeman ſince that 
time, And it has been argued that, though we will not grant a 
9 warrants information againſt Brown himſelf for exerciſing 
the office of a freeman, becauſe he has been in the poſſeſſion of 
his office for ſo many years, we ought to ſuffer the defendant's 
title to be impeached, who truſted to the viſible exerciſe of 
Breawn's right for ſo long a time. But if Brown's title is not to 
be attacked directly, we ought not to permit it to be done in this 
collateral way, 'The argument amounts to this, that Brown ſhall 
continue a corporator to all intents and purpoſes, and yet ſhall 
not do any corporate act. I am therefore clearly of opinion that 
this rule ought not to be granted. In the courſe of the argument 
I doubted whether Sinclair, who had availed himſelf of Brown's 
vote at his own election, ought not to pay the coſts of this appli- 
cation, But on further conſideration I think that he ought to be 

protected from paying the coſts by reaſon of the proceedings 

againſt Brown, and that the juſtice of this caſe will be ſatisfied bj 

diſcharging the rule without coſts, 

ASHHUuRST, J.—The meaning of the rule, that we would not 
ſuffer the title of a corporator to be impeached after a quiet 
poſſeſſion ſor {ix years, is, that after that time he ſhall be taken 
to be a good officer to all intents and purpoſes. Now here it 
would be extraordinary if we were to permit the title of Brown 
to the office of a freeman to be queſtioned in this indirect mode 
of proceeding, when it is admitted that it cannot be done di- 
realy. It appears that the previous qualification to being ad- 
mitted a common council-man of York is, that the party be a 
freeman, and be returned with two other freemen to another 
body, conſiſting of the mayor, Sc. : it is not diſputed but that 
the defendant is a freeman, and it appears that he was returned 
to the mayor, Sc. with two others, who have been in the quiet 

oſle on of their offices of freemen for many years. 


(a) Fid. Stat. 32 Geo. 3. 
Grosr, 
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Gros, J. (a). Two objections have been made to this appli- 
cation; and it would be ſuſſicient, in order to diſcharge this rule, 
to ſay, that the relator who has made uſe of Brown's vote, on a 
ſuppolition that he was a common council-man de Jure, ought 
not to be permitted to diſpute the legality of his election. On 
the other ground alſo I think that the rule ought to be diſcharged. 
It is not ſworn that Brewn is not a freeman z but we are told 
that by referring to another record we mult ſce that he is not. 
But in the firſt place that record would not be evidence on the 
trial of this cauſe ; and if we recollect what paſſed in that 
cauſe, we mult recollect the whole of it; and it was only be- 
cauſe the Court were miſled that the information was granted 
in that caſe, 

Per Curiam, Rule diſcharged. 


(a) Puller, J. was fitting for the Lord Chancellor, 


LIIRY againſt Goobsox. 


HIS was a ſpecial action upon the caſe, The declaration 
ſtated, that the plaintiff having diſtrained ſome pictures on 

Pole, his tenant, and being about to ſell them, the defendant, in 
conſideration that the plaintiff would return the goods to Poole, 
undertook to pay the plaintiff a certain part of the rent in a 
week, and the reſt in a month; yet that he did not pay, Oc. 
There was alſo another count for money had and received. On 
the trial it appeared that the agreement was, that the plaintiff 
ſhould deliver the pictures to the defendant, and not to Peele; 
upon which it was objeCted that the evidence did not ſupport 
the contract declared upon. Lord Kenyon, before whom the 
cauſe, was tried, thought it was a fatal variance, but a verdict was 
taken for the plaintiff, with liberty to the deſendant to move to 
enter up a nonſuit, if this Court ſhould be of opinion that the 
plamtiff ought not to recover, 

Law having on a former day obtained a rule to ſhew cauſe 
why the verdict ſhould not be ſet aſide, and a nonfuit entered, 

Erftine now ſhewed cauſe againſt it. He abandoned the ſpe- 
cial count, but ſaid that the plaintiff might refort to the general 
count for money had and received; for as the defendant could 
not but know on the face of the record that the cauſe of action 
was tlie value of the pictures, he could not be ſurpriſed by the 
plntiff's inſiſting to recover that value on cither of the nx 
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* In Longchamp v. Kenny (a), the plaintiff, a waiter in one of the 
Lars Subſeription-houſes in St. James's Street, to whom a ticket for x 
a, Al maſquerade had been delivered for the purpoſe of ſale, put it 
: into his maſter's hands, who would not afterwards account for 
it; and the Court held that the waiter might recover the value 
of the ticket in an action againſt the maſter for money had and 
received. So here, as the pictures were not re- delivered to the 
plaintiff, he may recover the value of them on the count for 
money had and received. 

Sed per Curiam. In the cafe cited the ticket was delivered 
for the purpoſe of being carried to market; and the preſumption 
was that it was fold, as the defendant would give no account 
of it. But here a contrary preſumption ariſes; for the pictures 
were delivered to the defendant in order to avoid their being 
fold. 

Rule abſolute, 

(a) Doug!. 137. 3d Edition. 
—— — 

— - BaxLow againſt Kave. 
If an action THE preſent plaintiff, having ſigned judgment of non-pro: in 
popu. 2 another action brought by the defendant againſt him, 
—_ — brought an action upon that judgment. But the judgment of 
the whole non- pros being irregular, the defendant obtained two rules, the 
—— one to {et aſide that judgment for irregularity, the other to ſet 
— ap one aſide the proceedings in this action founded upon the judgment. 


And now the plaintiff obtained another rule, calling on the de- 
fendant to ſhew cauſe why the laſt of thoſe two rules ſhould not 
itſelf be ſet aſide; on the ground that one rule would have an- 
ſwered the purpoſe of both, and that the latter was therefore an 
act of oppreſſion in the defendant; againſt which 

Bower ſhewed cauſe. He admitted that, if the plaintiff had 
ſued out execution on the judgment of non-pros, all the proceed- 
ings might have been ſtayed by one rule; becauſe there all the 
proceedings would have been in one action: but he argued that 
the ſame reaſon did not apply to this caſe where an action had 
been brought on the judgment, becauſe now there were two ſe- 


- parate cauſes in court, and therefore it would have been a fraud 


on the revenue, by including two rules, in two diſtinct actions, 
in one ſtamp. 


Manley, 
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Munley, in ſupport of the rule, ſaid, that in effect there was no 
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diſtinction between an execution and an action upon the judg-- 


ment in this reſpect; and that it was the invariable practice of 
the Court to grant one rule only to ſet afide an irregular judg- 
ment, and the ſubſequent proceedings on that judgment, in what- 
ever mode the party may have proceeded after the judgment. 
That it was ſo in proceedings againſt bail where there are dif- 
ferent actions even againſt different perſons; the one againſt the 
principal, the other againſt the bail; and that in ſuch caſes it is 
neceſſary to entitle the cauſe in the original action. And of 
this opinion were 

The Court; who ſaid, that as the original action was the ſub- 
ſtratum of the whole, if that failed, the ſubſequent proceedings 
had upon it, whether by execution or another action, alſo failed 
with it; and that the whole might be ſet aſide in one rule. That 
it was the practice ſo to do in the inſtance alluded to, of actions 
upon bail-bonds; and that they ought, ſor the ſake of cxconomy 
to the ſuitors, to adhere to that practice, 


R ule abſol ate, 
| - 


The Kine on the Proſecution of T. ALLEN againſt The 
Mayor, Sc. of STAFFORD. 


Afandamus having been granted to the defendants to admit 

a freeman, they made a return to it, which was traverſed ; 
and the plaintiff not having proceeded to trial at the laſt aſſizes 
according to the practice of the Court, 

Lane obtained a rule to ſhew cauſe why there ſhould not be 
the like judgment as in caſe of a nonſuit. This was now op- 
poſed by 

Leycefler ; who ſaid, that this was not a caſe within the 14 Ges. 2. 
. 17.; becauſe that only extends to“ cauſes between party and 
party.“ But 

The Court ſaid, that they were informed by the officers of the 
crown that there were ſeveral inſtances in which the Court had 
given the like judgment as in caſe of a nonſuit in ſimilar caſes, 
And therefore they made the 

Rule abſolute. 


BAR ri 
again 
Kay K. 


Saturd 
May — 


Judgment 
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a nonſuit 
may be 
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Lo ger then moved to amend the mandamus, alleging that The Court 


the proſecutor had ſtated the cuſtom of the borongh relative to 


will pot 
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Vol., IV. Sy the 


nd « : < 8 
>. — | 8 \ _— 7 . 8 S. 2 —_ 
— Fe 0 „ — 4 — 7 * 
* — — — — — 
+ < * = ” 
CALI en HEELS Ei rite edn = <—_ . <4 Cat Y S . * 
* — kn 


699 h CASES ix EASTER TERM 


1792. the admiſſion of burgeſſes, too narrow. Cauſe was ſhewn 

' againſt this, on a ſubſequent day (a), by 

* Erſtiue and Lane, who relied on there being no precedent 

* for ſuch an amendment. 

STAFFORD, Per Curiam.—'The oſſicers inform us, that in Lord Ch. ]. Lee's 
time ſuch an application was made and refuſed. And we think 
that, at all events, in ſuch a caſe as the preſent, where the return 
has been traverſed, we ought not to permit the amendment to be 


made. The parties may apply for another writ. 


Rule diſcharged, 
(a) Monday, Day 2 iſt. 
Saturd, , . 
My 1g. Howl and Others againff Mac Ivers and Others, 
men- 
— of a ASS UMPSIT on a contract by three, Plea, the bankruptcy 
* of one of them before the action brought. Replication 


not be by that before his bankruptcy he aſſigned his intereſt in the contract 

decd. 5 
to the other two. To which there was a general demurrer; in 
ſupport of which, 

Ruſſell contended, that the replication ſhould have ſtated how 
the aſſignment was made; by what deed ; ſo that the defendant 
might have craved oyer of it. In Winch v. Keeley (a), the 
aſſignment was by deed which was ſet out, and thereſore this 
objection did not occur; though the Court there held, that the 
intereſt which the bankrupt had aſſigned before his bankruptcy 
did not paſs to his aſſignees under the commiſſion. 

Weed, contra.—It is not neceſſary that an aſſignment of a choſe 
in action ſhould be by deed, and therefore it is no ground of de- 
murrer that it is not ſo ſlated, 

The Court were of the ſame opinion; but they gave leave to 
the defendant to withdraw the demurrer, and take iſſue on the 
alignment, 


(a) Arte, 1 val. 619. 
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SMITH againſt Woopcock. Saturday, 
May 19th, 


The Same againſt DupLey. 
PHE firſt of theſe was an action by the holder againſt the If ſeparate 


drawer of a bill, the ſecond againſt one of the indorſers. — hes 


There was alſo another action pending by the ſame plaintiff — the 
azainſt another indorſer, and a fourth action againſt the ac- and . 


N . : ſers of a bill; 
ceptor, who had refuſed payment, A rule ai was obtained on t g S 


behalf of M oadcock and Dudley, why upon payment of the will tay 


amount of the bill and the coſts of theſe two actions all pro- — 2 
ceedings ſnould not be ſtaid againſt them. 93 


Lawwes oppoſed the rule, on the ground that the coſts of the — 


other actions ſhould alſo have been paid. But the bill and 


: ; 5 coſts of that 
Per Curiam—That is only neceſſary when the application for action, but 


ſtaying proceedings comes from the acceptor, who is the original => — 


defaulter, and againſt whom all the coſts occaſioned by his de- <*ptor 


without 
fault may be recovered. — of 


Rule abſolute. oſts in all 
the actions. 


The KINO againſt HoLLanp, Menday, 
ay 211ts 
A Board of inquiry having been appointed in India for Where an 


1 . 1 information 
* examining into certain charges of peculation and corrup- 0 fl. — 
tion againſt the defendant, who filled an oſſice of great truſt be attor- 


and importance under the E India Company; and that board — , 


having examined witneſſes and made a report upon the matter officer of 


. a 5 s Fr the Eaft- 
which was tranſmitted home; in conſequence of which an in- I Wo 


formation had been filed by the Attorney General againſt the Tens: of 
defendant (vide ante 457); a rule niſi was obtained on the part delinquen- 


of the defendant for an inſpection of that report; againſt which j 


The Attorney General, Bearcreft, and Rous, now ſhewed cauſe. bon the 


: 5 re port of a 
There never was yet an inſtance of ſuch an application as the board of 


re . 4. . . . inquiry in 
preſent to give the defendant an opportunity of inſpecting the hd Ds 


evidence intended to be produced againſt him upon a public deſendant 
praſecution. It would lead to the moſt miſchievous conſe— pany <= 
quences, If the Court thought it proper to refule a ſimilar ap- inſpection 
plication in the caſe of Dr. Pi »nell (a) on the part of the crown, — bow | 
court any difcrericnary W — it. 
(a) 1 Will. 239. 
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the reaſon holds much ſtronger againſt ſuch an application on 
the part of the perſon accuſed. There too the inſpection prayed 
for was of the ſtatutes and archives of the univerſity, which are 
documents of as public a nature at leaſt as the report in 
queſtion, A defendant might as well apply for the examinations 
of witneſſes before a grand jury on a common bill of indictment. 
The very act of 7 Anne, c. 21. , 11. by which in cafes of high 
treaſon it is provided that the party accuſed ſhall have, beſides a 
copy of the indictment granted by 7 8 V. 3. c. 3. the names 
of the witneſſes to be brought againſt him, ſhews that, at common 
law, he was not entitled even to that degree of indulgence : but 
the preſent application goes a ſtep beyond that; for the effect of 
this application, if ſucceſsful, would be not only to inform the 
defendant who were the witneſſes to be examined againſt him, 
but alſo the whole detail of their evidence. 

Erſkine and Bower, contra, ſaid, that this application was not 
novel in its principle, whatever it might be in the particular 
inſtance, The Court have repeatedly determined that corpora- 
tion books may be inſpected on the ground of their being pub- 
lic documents; and that reaſon extends in a ſtill ſtronger degree 
to the public documents of the kingdom. Of that nature is the 
paper in queſtion. The Board, before whom the inquiry was 
imtituted, was appointed for public purpoſes. The object of 
the inquiry was the ſuppoſed exiſtence of public grievances; 
not conſined merely to the private miſdeeds of the defendant, 
but as connected with his public adminiſtration : On that ac- 
count it may be reſembled ro the public proceedings of parlia- 
ment in this country. There is an additional reaſon for 
granting the indulgence in this caſe, namely, the great diltance 
of the ſcene of action, and the hardſhip of putting the de- 
Fendant to the enormous expence of ſending for witneſſes from 
India, whom after all perhaps it may not be neceſſary to ex- 
amine. 

Lord Kenyon, Ch. J.—I am extremely clear that we ought 
not to grant this application. There is no principle or prece- 
dent to warrant it. Nor was ſuch a motion as the preſent ever 
made; and if we were to grant it, it would ſubvert the whole 
ſyitem of criminal law. In treaſon and felony, where the pu- 
nilliment is infinitely greater than can be inflicted in this caſe, 
no ſuch indulgence was ever granted. In only one caſe, tres 


lon, which is particularly provided for by ſtatute, is the pri- 
ſoner 
3 


„* * 


r ea as . 
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ſoner entitled to a copy of the indictment. And in this caſe the 
defendant derives much more intelligence from an inſpeCtion of 
the information than could be received from a copy of the in- 
dictment in ordinary caſes; becauſe the particulars of the offence 
are fully diſcloſed in this information. Lord Samer, and Sir 
J. Holt, in framing the ſtatute of Aune, thought it a great in- 
dulgence to furniſh a perſon accuſed of high treaſon with the 
names of the witneſſes to be produced againſt them. But it 
never occurred to them that the rule, even in the caſe of treaſon, 
ſhould be extended as far as this application ſeeks to go; for 
here the application is made for a copy of the ſubſtance of the 
evidence which is to be produced againſt the defendant. 

ASHHURST, J.— In other caſes, a defendant has no other in- 
timation of the particular charge intended to be brought againſt 
him than what appears upon the indictment or information. Nor 
was it ever conceived to be neceſſary or fit that he ſhould receive 
intelligence of the particular evidence by which the charge was 
to be made out. And I ſhould be ſorry if ſuch a rule were to 
be laid down in any caſe. 

BuLLeR, J.— This motion has been made on two grounds; 
firſt, as a matter of right; and ſecondly, as a matter of diſcretion, 
The laſt 1 will diſmiſs firſt, becauſe I am very clearly of opinion 
that we have no diſcretion upon the ſubject. We muſt proceed 
according to the act of parliament : and if that give the defendant 
a right io have the information which he ſeeks, it takes away our 
diſcretion ; and if the ſtatute do not give it, we cannot aſſume 
a diſcretionary power. And with regard to the queſtion of 
right; not a ſingle clauſe has been pointed out in any of the 
acts of parliament relating to the affairs of India, that gives 
luch a right. Whatever might have been done in India cannot 
affect the proceedings in this court; we muſt decide accord- 
ing to law, when the application is made to us. There is 
a ſtriking inſtance of the rule by which we ought to be go- 
verned now, in a caſe before Lord Holt the day before the 
ſtatute, relating to treaſon, paſſed. For when the bill had 
paſſed both houſes of parliament, the counſel for a defendant 
applied to the Court, deſiring them to aſſign counſel. But Lord 
Halt faid, that as the act had not then received the royal aſſent, 
the Court could not liſten to the application. So here we are 
not to conſider what is converient to be done, (though indeed 
no convenience requires it,) but we muſt act according to the 

1573 3 ſtatutes z 
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1792 ſtatutes; and in them there is nothing which requires us to 
comply with the terms of this application. At firſt, I thought 
3 that this was a motion of the firſt impreſſion: but I find that in 
Hor rx p. the caſe cited, of R. v. Purnell, the rule for inſpection is con- 
fined to civil caſes, and thoſe where the party applying is in- 
tereſted in the papers. In ordinary caſes when an indictment is 
found, a captias iſſues under which the defendant is taken into 
cuſtody : but that gives him no information, nor does it entitle 
him to demand an inſpeCtion of the grounds upon which the 
proſecution is inſtituted. Again, when informations are filed 
by the Attorney General on depoſitions taken under ſome of the 
exciſe laws, the party is not entitled to inſpeCt thoſe depoſitions, 
The practice on common law indiaments, and on informations 
on particular ſtatutes, ſhews it to be clear that this defendant 
is not entitled to inſpect the evidence, on which the proſecution 
is founded, till the hour of trial. 

GRose, J. It is clear that neither at common law, or under 
any of the ſtatutes, is the defendant entitled as a matter of right, 
to have his application granted. And if we were to aſſume 3 
diſcretionary power of granting this requeſt, it would be danger, 

ous in the extreme, and totally unfounded on precedent. 


Rule diſcharged, 


—— — —  —  —— 


Frans; Ex parte CHESTER, 


2 C7 ESTER granted an annuity to one Alliſon, which was 


and ware 
rant of at · ſecured by a deed of aſſignment, a bond, and a warrant of 


ws Gong attorney to confeſs judgment. No action was brought on the 
judgment, bond, nor was any judgment entered up under the warrant of 
be given to . 

ſecure an attorney. On a former day Mingay obtained a rule calling on 


2323 "=D Alliſen to ſhew cauſe why the deeds ſhould not be ſet aſide, be⸗ 
of the latter cauſe the memorial did not contain the date of the warrant of 


he not ſet 
forth in the attorney (a). 
raemorial, Erſkine, and Marryat, ſhewed cauſe on two grounds; Firſt, 


7 at that the Court had no juriſdiction at all in this caſe, Ally 


aide the having neither entered up judgment on the warrant, or inſtituted 


latter 6 - : 
dut this as any other proceeding in the Court, and the annuity act (5) only 


court will giving juriſdiction „ to the Court in which any action 6 
do on mo- s . 
Len, though no action be brought, or judgment entered up under the warrant of attorney. 


— 


— 


(a) There was alſo another objection on the merits, that no conſideration Was 
given for the deed of aſſignment, which way referred to the maſter. 


4 C. * vs 6. * 
% 37 C. 3. 4 26. J. 4+ i brought 


18 
1 
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« brought, &'c.;” and ſecondly, that, if the Court could take cogniz- 1792. 
ance of the queſtion, only the warrant of attorney ought to be fet —— 
aſide; the arnuity act (a) directing that the memorial ſhall con- Fe corral 
tain the day of the month and the year when the deed, bond, in- 
ſtrument, or other aſſurance, bears date, c. otherwiſe that every 
ſuch deed, bond, inſtrument, or other aſſurance, ſhould be void - 
They therefore contended, that only the particular deed, which 
was not truly ſet forth in the memorial, was void ; and that a 
defect in one deed did not vitiate the others, which were truly 
recited in th memorial. And they ſaid, that the Court had al- 
ready decided this point in the caſe of Willey v. Wheeler (6). 

The Court (c) were of this opinion; obſerving, that the word 
*« ſuch” in the annuity act confined the operation of that clauſe 
to the particular deed (4) which was not truly recited in the 
memorial, And, in anſwer to the firſt objection, they ſaid, that 
the warrant of attorney gave them a juriſdiction; for that it was a 
proceeding in the Court, and was of greater importance than the 
commencement of an aCtion in the regular courſe, becauſe it 
enabled the party to ſign judgment immediately without any ap- 
plication to the Court (e). 

Rule abſolute, as to the warrant of attorney. 


(a) Sect. 1. (5) Tr, 31 C. 3. cited in page 495. for another purpoſe. 

(:) Abſent Lord Kenyon, Ch. J. (d) Sed wide Hopkins v. Waller, ante 463- 

(e) The Court determined the ſame point in Tur . Wallace, M. 31 Geo. 3. prig farte 
which was alſo an application upon the annuity act; and there they ſaid that inde- Anſell, Pulls 
pendent of that act it had been long ago ſettled upon much argument and delihera- & By. 62. 
tion that the Court has a ſummary juriſdiction over every warrant of attorney to _ _ 
enter up judgment in the Court, befcre any judgment has been actually entered up, 31 ry fe 
and may, if they ſee proper, direct it ts be cancelled to prevent any improper uſe 
being made of it. Yide allo Haynes v. Hare, 1 H. Black. C. B. 662. 


——— —— 


HoLLaNnD againſt JOHNSON, num, 

May ziſt. 
HERE were four ſeparate affidavits by the plaintiff ly the de- 
endant or 


againſt four ſeveral defendants, for ſeparate offences againſt qefendants 


the lottery act. The original writ included all the defendants, 3 qt 


though the ac etiam part was ſeveral againſt each; and a ſeparate included in 


3 f bail 
alias capias was ſued out againſt each. — 


Garrew obtained a rule to ſhew cauſe why the proceedings * _ 
agairſt this defendant ſhould not be ſet aſide; on the ground able. , 


that one part of the proceſs muſt purſue another, that an alias Vid. Stables 


'aþigs cannot be ſued out againſt each of ſeveral perſons, who 1 oY 
Yy 4 are #9) 49. 
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1792. are all joined in one original writ; and that the original writ 
itſelf was alſo bad for including the four defendants, againſt 

* ? each of whom there were ſeparate affdavits. The original writ 
Jouxsox. Cannot be ſupported unleſs it be warranted by the afhdavit; 
for the lottery act (a) requires an affidavit to be made before any 

proceſs can be ſued out; and it was held in Godwin 9 t. v. 

Parry (b) that four ſeveral defendants could not be included in 

one afhdavit. The original writ therefore ſhould have pur. 

ſued the athdavit, and the alas the original. He alſo ſaid, that 

in a caſe before Lord Kenyon at his chambers, Stephens g. f. v. 
Butcher, his Lordſhip diſcharged the defendant out of cultody, 

becauſe the writ againit him and three others was founded on 

four feveral affidavits ; and added, that had the application been 

made to the Court, the proceedings alſo would have been itayed. 


Baldwin now ſhewed cauſe. The proceedings in this caſe are 
warranted by the general practice. In general caſes four de- 
fendants may be included in one writ, it being mere proceſs to 
bring them into Court, after which a ſcparate alias may be ſued 
out, and a declaration may be filed againſt each. And the only 
difference between proceedings in ordinary caſes and thoſe on 
the lottery act is this, that the lottery act requires a previous af. 
ſidavit: but here the plaintiff complied with the requiſites of the 
ſtatute by making ſeparate affidavits againſt the ſcveral defend- 
ants; in which reſpect this caſe differs from that of Grodrwwin 
7. f. v. Parry, where the proceedings were ſtayed merely becauſe 
all the defendants were included in one. aſſidavit. And perhaps 
it may not be too much to contend in this caſe that the ori- 
ginal writ itſelf is ſeveral ; for the material part of it, the ac i 
is ſo, 


Per Curiam (after conſulting with the Maſter). —Tn caſes in 
general, the plaintiff may join four defendants, ſor ſeparate 
cauſes of action, in one affidavit and one writ; and fever the 
ſubſequent praceedings againſt them. Then taking this to be 
a caſe not on the lottery act, it would ftand thus; four perſons 
were mentioned in the original writ, and there were ſeparate 
alias capias” againlt each: but the plaintiff is warranted in ſcver- 
ing the proceedings againſt them. If that be ſo in generzl calcs, 
conſider whether this caſe, on the lottery act, differ from them. 
In deciding the caſe of Goodwin g. 1. v. Parry we did not advert 


(8) 27 Geo, 3. c. 1. . 2, (b) Ante 577. 
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to the practice in other caſes. When the lottery act directed 
that the writ ſhould be founded on a previous athdayit, it meant 
an affidavit filed according to the courſe and practice of the 
Court; and by that practice a plaintiff may join four defendants 
in one affidavit and one writ, and afterwards declare againſt 
them ſeparately. And the rule was then diſcharged. But in 
the Trinity term following, | 

BULLER, J. ſaid, that the Maſter had miſled the Court, with 
reſpect to the practice of joining four perſons in one affidavit, 
for that it was holden-in G- v. Lockyer (a), (which was not cited 
by either ſide when this caſe came before the Court, ) after a con- 
ference with all the judges, that only one defendant could be 
included in one affidavit. That it was therefore neceſſary to take 
the earlieſt opportunity of correcting this miſtake ; and that the 
Court had again conſulted all the judges on this occaſion, who 
were of opinion that a plaintiff could not join diſtinct de- 
fendants for diſtinct demands either in the ſame writ (5) or in the 
ſame affidavit. And that therefore the caſe of Gi/by v. Lockyer 
ought to regulate the practice in future. 


(a) Doug. 217. laſt edit. 

(5) In Holland v. Richards, Tr. 32 C. 3. Carrizo ſuggeſted to the Court that the 
caſe of Cilby v. Leckyer only proved that ſever; deſendants could not be joined in one 
effidavit; but that fo far from ſhewing that ſeveral ecter.dants could not be compre- 
hended in one crit, it admitted that they might. And that this was acknowledged 
in all the books of practice. But 

Per Curiam. In Holland v. Jobnſon we conſulted all the judges upon this queſtion, 
who agreed in the opinion delivered by us that feveral defendants for ſeparate cauſes 
of ation cannot be joined either in the ſame writ o or in the ſame athdavit. And this 
is fourded on the old practice by original, which only included one defendant : and 
if that writ only ifſued againſt one defendant, the latitat, in which the plaintiff was 
permitted to add the ac etiam, to ſave expence, ought to be confined to one. 


In Yardley v. Burgeſs, Tr. 32 Geo. 3. A rule was obtained calling on the plain» 
tiff to ſhew cavſe why the proceedings ſhould not be ſet aſide becauſe tour deſend- 
ants for diſtinct cauſes of action were included in one /atitat, which was not bailable; 
but on ſhewing cauſe, The C:urt ſaid, that the rule laid down in Helland v. Jabnſon, 
and Holland v. Richards, only extended to bailahle writs; and therefore they diſ- 
charged this rule. | 


Palmer in ſupport of the rule. Gibbs contra. 


Dr ta PrEvve againſt The Duc DE Bixox. 


THE defendant having obtained a rule to ſhew cauſe why 
the proceedings ſhould not be ſtayed until the plaintiff, who 

was a foreigner, gave ſecurity for the coſts ; 
lt was now ſaid, in anſwer, that the defendant was not in a 
ſtuation to make this application, becauſe he had not put in 
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Hor LAND 
ag aiuſſ 
Jon x so. 


Saturday, 
May 21ſt. 


The Court 
will not ſtay 
the proceed · 
ings till the 
plaintiff a 
foreigner 
give ſecutity 
for the coſts, 


unleſs the defendant have put in bail, 


bail, 
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1792. bail. It ſeemed to be admitted that it had never been decided 
in any caſe chat the defendant ſhould put in bail previous to his 
perde applying for this rule: but 


1 50 The Court (a) ſaid, that it would be proper and convenient if 
— af ſuch a rule were eſtabliſhed ; and therefore, on the defendants 


undertaking to put in, bail, they made the 
Rule abſolute, 


(s) Abſent Lord Kenyon, Ch. J. 


THE END OF EASTER TERM. 


. 


ARGUED and DETERMINED 


IN THE 


Court of KING's BENCH, 


IN 


Trinity Term, 


la the Thirty-ſecond Year of the Reign of Georce III. 


Ia this Term the Lord Chancellor reſigned the Great 
Seal, which was on the ſame Day (2) given in Com- 
miſſion to the Lord Chief Baron Eyszz, Mr. Juſtice 
ASHHURST, and Mr, Juſtice WiLsoN, 


— 3 


— 


The Kix G againſt The Mayor, &c. of York. Nor +1 


OW ER moved for a mandamus, to be direCted to the de- — 


fendants, to compel them to put the corporate ſeal to the cer- — * 
7 . . c. 0 
tificate of the election of Mr. Withers, as recorder, on an aſſida- to put — 


vit that he had the majority of legal votes at the election, in order corporate 
ſeal to the 


that he might apply to the king for his approbation; and he prayed certificate of 
that it might be abſolute in the firſt inſtance. Mr. Withers ſtated — 
in his afhdavit that at the election there were only 101 leg.l der, on an 

voters, 51 of whom voted for him; but that one Brown, who jd bad that 


had no title, and who has ſince been ouſted by judgment on a quo mejorkty of 
. . . . . az votes; 
warranto information, was permitted to give his vote for Mr. tgugh i 


binclair, in whoſe favor the mayor then gave the caſting vote. — —2 
other candi- 


exte had the majority at the election, and that the corporation had already certified his election. 


4 4 
(a) June 15, Erſkine, 


CASES N TRINITY TERM 


Erſtine on the part of Mr. Sinclair, and 

J. Heywood, for the corporation, oppoſed this. They ſtated 
that Mr. Sinclair, having a majority of votes at the election, waz 
declared duly elected; upon which the corporation certified his 
election to the ſecretary of ſtate, in order that the king might 
approve of him. They contended that the ſubſequent ouſter of 
one of Sinclair's voters did not deſtroy his election; becauſe 
Brown was at that time in the poſſeſſion of his corporate ſtan- 
chiſe ; and that even if it were doubtful whether or not the 
judgment againſt Broꝛun had a retroſpect ſo as to affect his vote, 
given when he was a corporator, this was not the proper mode 
of trying the legality of Mr. Sinclair's election. That if the 
mayor, &c. had not certified Sinclair's election, perhaps this 
Court would have granted a mendamus to compel them to do fo, 
Sinclair having had the majority of votes at the eleQion : but 
that now it would be abſurd to grant ſuch a rule in favour of 
Withers, becauſe the election of Sinclair was complete, except as 
to the king's approbation, which is conſidered as a mere matter 
of form; and that if this mandamus were to be granted, there 
would be the certificate before the king of the election of two 
different perſons. And they cited R. v. The Mayor of Colcheſter (a), 
where, on a ſimilar application, the Court refuſed the marr 
damus ; ſaying, that Mr. Smithies, the perſon elected recorder, 
ſhould be firſt ouſted by a 9 warrants information; and that 
te the conſequence of granting the rule would be that a ſecond 
« perſon would be admitted to an office, which was already 

« filled by another, both claiming to be duly elected.“ But 
The Court ſaid, that the preſent application was a matter of 
courſe, like a motion to ſwear in a corporator. That the grant- 
ing of the mandamus would not be concluſive on Mr. Sinclair; 
for that the writ only required the corporation to do the act, or 
to ſhew cauſe why they do it not; and that all the arguments 
which could be urged in favour of Sinclair might be preſſed, ot 
the return to the mandamus, in a much more ſolemn manner than 


in the preſent form, 
Rule abſolute. 


(a) Ante, 2 vol. 259. 
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Her RICK againſt Fostex. Friday, 
June Sth. 
HIS was an action of debt to recover a penalty of 20/. The ftatute 
under the 25 Geo. 3. c. 50. /. 5.3 to which the defendant, 9 
under the common rule for pleading double, pleaded, 1ſt, the los double 
general iſſue; and 2dly, a proſecution and acquittal for the =—_ TT 
ſame offence before a juſtice of the peace. In the laſt term _ 
Vaughan obtained a rule to ſhew cauſe why the rule for plead- ado. 
ing double ſhould not be diſcharged, or why the defendant 
ſhould not elect on which of the pleas he meant to rely, and to 
ſet aſide the other, upon the poſitive words of the proviſo (a) in 
the ſtatute 4 Ann. c. 16 (which allows double pleading), “ that 
nothing in that act before contained ſhall extend to any writ, 
« hill, action, or information upon any penal ſtatute;“ and on the 
authority of ſeveral adjudged caſes; Morgan v. Luckup, Cafe 
Temp. Hardw. 262. and 2 Str. 1044. Law g. t. v. Crowther, 
2 Wilſ. 21.; and Loozup v. Frederick, Bart. Barn. 365. 
Holroyd afterwards ſhewed cauſe againſt it. And 
The Court thinking the queſtion of great importance, and ob. 
ſerving that it did not occur to them why a defendant in a penal 
action, where he is more favoured than in others, ſhould not 
have an opportunity of making as many defences as he has in 
other actions, ſaid they would conlider of the point. But, on 
this day, 
Lord Kenvon, Ch. J. ſaid, that the Court were of opinion 
that as the words of the proviſo were per. mptory, that that act 
ſhould not extend to actions upon any penal ſtatute, they could 
not be diſpenſed with; and that the 
| Rule muſt be made abſolute, 


(a) Se. 7. 


2 


The Kix O againſt The Commiſſioners of SyuorepITCH, i 
June 13th. 


P Haman, of St. Leonard Shoreditch, appealed to the ſeſſions A perſon 
" held for the city of London againſt a diſtreſs made upon 9 ͤ 


bim by the collector of the rates made by the commiſſioners for for paving 
paving the pariſh of St. Leonard's Shoreditch, in purſuance of an nt 


act, 8 Geo, J-, intitled, “An act for opening certain paſſages, and gre 
* for paving the ſtreets and other places, in the pariſh of 87. ſ:Mons tor 
10 1 N . ti ity of 

Lennard Shoreditch, in the county of Migd!s/:x, and for prevent- 2% 5, 0! 
tus (Mons for M.ddl.ſex. 


« ing 
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«ing annoyances therein,” and alſo againſt ſeveral rates, on + 


variety of grounds. The Seflions, after hearing the merits, 
quaſhed the ſcveral rates and aſſeſſments, as far as they reſpected 
Homan, and the ſaid diſtreſs; and ordered the commiſſionery 
to return to Homan the ſum of 3 /. 185. gd. which had been dif. 
trained, and to pay him 100 J. for his coſts, Oc. 

Shepherd moved, in Hilary term laſt, for a certiorari to remove 
theſe orders. He ſaid, that the clauſe in this act, that © no matter 
« or thing to be done, relating to the execution of the act, ſhouldhe 
« removed by certiorari,” only applied to matters warranted by 
the act, and did not extend to this caſe, where it appeared upon 
the face of theſe proceedings that the ſeſſions in London had 
no juriſdiction. This rule was oppoſed in the ſame term, 
on the ground that the Seſſions in London had juriſdiction by 
the poſitive words of the act. The rule was however made 
abſolute; it being underſtood that the queſtion reſpecting the 
legality of granting the certiorari ſhould be diſcuſſed when the 
order ſhould be returned. That order having been lince re- 
turned by the certiorar: ; 

Erſkine, Mingay, Garrow, and Sellon, now renewed their ob- 
jection to the certiorari. By one cf the clauſes of this act it is 
enacted, * that if any perſon ſhall think himſelf aggrieved by 
< any thing done in purſuance of the act, and for which no par. 
tc ticular method of relief hath been already appointed, ſuch perion 
te may appeal to the juſtices, c. at any general or quarter iam 
« of the peace to be held for the county of Middleſex or city of Londen, 
tt within three months, c.; ſuch appellant giving notice, c. and 
sc entering into a recognizance before ſome juſtice of the peace 
&« for ſuch county or city to pay coſts, Qc.; and the determination of 
« ſuch Seſſions ſhall be final, binding, and concluſive, to all intents 
« and purpoſes.” This, they inſiſted, gave an option to the party 
to appeal either to the one Seſſions or the other; which was de- 
cifive of this queſtion. That the reaſon of it was obvious; 
namely, to avoid an appeal from the ſame perſons to the ſame; 
moſt of the commiſſioners under the act being juſtices of the 
county of Middleſex, and acting at thoſe Seſſions. And that if 
the Seſſions in London had juriſdiction over the appeal, the cr- 
tiorari was taken away in expreſs terms, 


Bearcroft and Shepherd, contra, contended, that the certiorari 
was properly iſſued in this caſe, it appearing upon the order 
itſelf that the Seſſions in London had no juriſdiction. The appe?l 


given in the alternative means either to the Londen or Mid dlſex 
7 ſeſliona, 
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{eſions, as the caſe may happen; reddendo ſingula ſingulis ; for 
matters ariſing in London the appeal is given to the ſeſſions in 
London, and for thoſe in Middleſex the appeal muſt be to thoſe 
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ſeſſions. Although there is no property, which is affected by The Com- 


this act, locally ſituated in Lenden (a), there are caſes pointed 
out in the act, to which the right of appealing to the London 
ſeſſons may apply; for inſtance, where an officer receiving 
money removes to another county, without accounting (6) ; 
ſo where perſons, liable to pay the rates, remove to any other 
place, in order to avoid a diſtreſs (c). And if any caſe, to 
which the right of appealing to the London ſeſſions, may happen, 
it is ſuſſicient to ſatisfy the words of the act. But, ſecondly, 
even if the ſeſſions in London could entertain any appeal againſt 
acts done in the county of Middleſex, it appears that they have 
exceeded their juriſdiction in this inſtance, becauſe this is an 
appeal, not only againſt the rates, but alſo againſt the diſtreſs. 
By the act no appeal lies againſt the diſtreſs. But an action is 
thereby given (4) to recover damages, in which the officer 
is to have an opportunity of tendering amends, and is en- 
titled to treble coſts if the jury think that the amends ten- 
dered are ſufficient z whereas if an appeal be lodged, the officer 
has no opportunity of tendering amends, and he may be ſen. 
tenced, as in this caſe, to pay coſts. Then if the appellant in 
this caſe could have brought an action by virtue of this act 
againſt the officer who diſtrained, the diſtreſs was not the ſub- 
ject of an appeal; for an appeal is only given againſt thoſe acts 
for which no particular method of relief is thereby appointed.” 

Lord Kexvon, Ch. J.—An appeal againſt an act done in a 
particular diſtrict being generally confined to the ſeſſions acting 


(a) Which was admitted in anſwer to a queſtion from the Court. 

0% By one of the clauſes the commiſſioners are authoriſed to appoint certain 
officers, who are to account upon oath : and if the latter refuſe to account, any juſ- 
tice of the peace for tbe county or place, arherein ſuch officer, ſo neglicting, ſhall be and refide, 
may inquire, Sc.; and levy the balance by ſale and diſtreſs. 

(c) This clauſe, after pointing out the mode of recovering the rates, enables two 
Juſtices of the peace for the county or place, where perſons liable to pay the rates may be 
vund, to commit them for one month, or until payment of the rates. 

(4) By that ſection it was cnacted, that where any diſtreſs ſhould be made for any 
ſum, Sc. to be levied by virtue of the act, the party making the ſame ſhould not be 
ceemed a treſpaſſer on account of any default er want of form, Sc. nor ſhould the 
party diſtraining be deemed a treſpaſſer ab initio on account of any irregularity, which 
ſhould be aſterwards done by the party di ſtraining, but that the perſon aggrieved by 
ſuch irre;ularity might recover full ſatiz«&ion for the ſpecial damage in an action on 
the caſe; in vluch the officer might tender amends, Ce. 
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1792. for that diſtriQ, the leaning of our minds would naturally in, 

duce us to ſupport ſuch a conſtruction in this caſe, if the worgz 

The s of this ſtatute would bear it. But as in this cafe the Legiſlature 

The Com- have choſen to give an appeal beyond the juriſdiction of the 

miſſioners « g. . . . 277 

of Snox g. juſtices acting in one county, we cannot control it, And this is 

viren. not a ſingular inſtance in the ſtatute book, in which queſtions 

ariſing within the local limits of one county are directed to be 

tried in another; for inſtance, the cafe of wrecks (a). If we 

could have found any words in this aCt of parliament, which 

would have enabled us to apply the rule, reddendo fingula fingulir 

we ſhould readily have adopted it. But, after looking through 

all the proviſions of the act, we find that every thing, which 

the act directs, is to be done in the county of Middi/ox. Why 

then did the Legiflature, in framing the clauſe reſpecting ap- 

peals, depart from the language uſed in all the preceding part 

of the act, unleſs they intended to diſcriminate between the caſe 

of appeals and all other cafes? And this clauſe expreſsly gives an 

appeal to the party grieved, cither to the ſeſſions for the city of 

kf London, or the county of Midas; and in directing what ſhall 

ſi be done previous to the appeal, the words “e city of Londen or 

+ « county of 1;d/c/ex” are again uſed. The Legiflature therefore 

| having given iu expreſs terms an option to the party to appeal 

to the ſeſnons either in London or Middleſex, we are bound by it, 

But it is ſaid that the juſtices have, at all events, exceeded their 

juriſdiction, becauſe no appeal would lie in this cafe ; an appeal 

being conſined to thoſe caſes where the party aggrieved has no 

other remedy, and the party in this caſe having another remedy 

by action for the diſtrefs. But the act of parliament does not 

give the action: if there be any exceſs of juriſdiction, the com- 

mon law gives the remedy ; and all that the act does, in thit 

reſpect, is, the reſtraining of the common law, by ſaying, that 

an aCtion ſhall not be maintained for all irregularities, and that, 

if an action be brought, the oſſicer acting under the ſtatute ſhall 

be entitled to certain privileges. But for ſuch a grievance 3s 

the preſent the act has given an appeal, if the party chooſe 

without being entangled in the forms of an action. Then the 

certiorari being taken away by a ſubſequent ſubſtantive clauſe, 

which operates on all caſes in which the juices act within their 

juriſdiction, and it not appearing on the face of theſe proceed 

ings that the juſtices have exceeded their juriſdiction, I think 
that the certiorari ought to be quaſhed, quia improvide emanavil. 


(a) Vide 2 es. 2. c. 19. /. 8. 
ROLLER; 


RB; 
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BuLLER, J. (a)—In order to let in the rule, reddendo ſingula 


ſingulis, it was incumbent on thoſe, who diſputed the juriſdie- 


tion of the city of London in this caſe, to ſhew that ſome part of 
the property, on which this ſtatute attaches, is locally ſituate 
within the city of London, and ſome within the county of Mid- 
leſex, But it is now admitted that the whole lies within the 
latter; and ſo indeed it appears from the title of the act. In 
conſidering how far that argument ought to prevail, it is ne- 
ceſſary to advert to the caſe of a receiver, who will not account, 
and who.removes to a third county: if there had been no provi- 
ſion in the act for ſuch a caſe, then there would be ſome weight 
in the argument z but the Legiſlature have provided for that 
caſe, by enabling juſtices in the county where the party may 
relide, to grant a warrant of diſtreſs ; and they have ſaid that in 
caſes, where no particular proviſion is made, the party may ap- 
peal to the ſeſſions either in Londen or Middleſex. And if there 
be any one inſtance, in which the party has an option to appeal 
to either of thoſe ſeſſions, which muſt be admitted to exiſt in 
the inſtance I have put of the receiver going into a third county, 
it deſtroys the argument, reddendo fingula ſingulis. For according 
to that argument no appeal could be had to the ſeſhons in Len- 
dn except for acts done within the juriſdiction of the city of 
London, or to the Middleſex ſeſſions but for acts done in the 
county of Middleſex. It ſeems to me therefore that the true 
conſtruction of this clauſe is, that the party has an option in all 
caſes to appeal either to the London or the Middle/ex ſeſſions, 
Gros, J.-No clauſe in this act of parliament affects to ex- 
tend to any diſtrict out of the county of Middie/ex. Then the 
act, having expreſsly mentioned certain places in Middleſex, 
gives an appeal, either to the ſeſſions for the county of Middleſex 
or for the city of London. Now if no appeal will lie at the Len- 
& ſeſſions, the latter words are perfectly nugatory. It has been 
aſked, however, for what purpoſe ſhould an appeal be given in 
Lenden againſt an act done in Middle? In anſwer to that, 
many caſes might be put where ſuch a proviſion would be very 
ſalutary; and where it would be more ſatisfactory to the part, 
aggricved to appeal to a ſet of magiſtrates living out of the local 
limits of the juriſdiction where the act complained of is done, 
At all events it is ſufficient for us, in conſtruing this act of par- 
lament, to ſay that the Legiſlature have in expreſs terms given 
the party an option to appeal either to the Middleex or Lendan 


: (a) Abſ. Ati, J. 5 
Vor. IV, 2 2 ſeſnons; 
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A. be- 
queathed 
money to 
truſtees in 
truſt for . 
till ſhe 
thould at- 
tain twen- 


CASES iN TRINITY TERM 


ſcihons; and under that clauſe the ſeſſions in Londen had juril. 
diction in this caſe, 
Per Curiam, Let the certiorari be quaſhed, 


Doo and Another againſt BRABANT and Another, 


1H S caſe was ſent here by the direction of the Lord 

Chancellor. And the queſtion aroſe on the will of . 
Counſcll, who gave certain money in the funds to truſtees in truſt 
for S. Counſel!, daughter and only child of her late huſband de- 
ceaſed, then of the age of twelve years, until ſhe ſhould attain 


ty one, and twenty-one, and when and fo ſoon as ſhe ſhould attain that age 


then to pay 
the ſame to 


then upon truſt to pay and transfer the ſame to S. Cyuſill, her 


her, and if executors, c. to and for their own uſe and benefit ; and in caſe 


B. ſhould 

_ die under 
twenty-one 
leaving a 
child or 
children, 
then intiuſt 
ſor ſuch 
cluld or 
children; 
but if B. 
ſhoul1 die 
under 
twenty-one 
without 
leaving any 
child or 
children, 
then in truſt 
forC.'s three 
nieces. B. 
attained 
twenty - 
one, mar- 
ried, had 
two chil. 
Cren, and 
clic in the 
life of the 
tſtatrix :; 
F. schildren 
cook no- 
thine by the 
Will. 


S. Counſell ſhould die under twenty-one, leaving any child or 
children of her body lawfully begotten, then in truſt for all and 
every ſuch child and children who ſhould live to attain his or 
their age or ages of twenty-one, and to be equally divided be. 
tween them. But in caſe S. Ceun/ell ſhould die under twenty-one 
without leaving any child or children, or being ſuch, they ſhould 
all die under twenty-one, then in truſt for her three nieces, ary, 
Ruth, and Sarah Ogle. S. Counfell the daughter married B. D, 
attained the age of twenty-one, and had two children living at 
the time of her death, which happened in the life-time of the 
teſtatrix. The two children of S. Counſel the younger were the 
plaintiffs in the ſuit, and Ruth (formerly Ruth Ogle, the furii- 
vor of the three nieces of the teſtatrix) and her huſband wer: 
the defendants. Ruth Brabant is the next of kin of the teſtatrix. 
The queſtion was, whether the plaintiſffs took any and what ckate 
under the will of S. Coun/ell, 

Shepherd (a), for the plaintifts, argued that the children were 
entitled under the will. It was undoubtedly the intention 
of the teſtatrix that her grand-children ſhould take beſore ber 
nieces. The three objects of her bounty were, 1ſt, her daugitter; 
2dly, her grand-children; and 3dly, her nieces the laſt oi 
whom were not to take while her daughter or her grand - chi 
dren were alive. S. Cæunſell's dying under twenty-one was not 
a condition precedent to her children taking; the bequeſt to het 
was a conditional limitation. And if an eſtate be given 02 
conditional limitation, and there be a limitation over, and the 


(a) This cafe and the next were argued in Zefer Term, tut the certificates weis 
ret ſent till the preſent, * 


5 
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frſt fail on any account, the laſt ſhall take place, Mor, 485; 


Avelyn v. Wurd, 1 Vez. 422. Nay, words of condition may be 


taken as words of limitation, where there is a remainder over. 
Andrews v. Fulham, 2 Str. 1093; Fones v. Weftcomb, 1 Hg. Cas. 
Abr. 2.45. pl. 10. Gulliver v. Il icłet, 1 Mill. 1053 on the ſame 
will. In Strange the caſe is thus ſtated; a bequeſt of leaſehold 
premiſes © to my wife for life, remainder to ſuch child as ſhe is 
« now ſuppoſed to be en/eint with, and to the heirs of ſuch child 
« for ever; provided that if ſuch child as ſhall happen to be born 
« ſhall die before twenty-one, having no iſſue, the reverſion of 
« one third ſhall go to my wife and her heirs, one third to my 
« ſiſter Elizabeth and her heirs, and the remaining one third to 
« my ſiſter Anne and her heirs.” His wife was not egſeint; and 
the objection was that as there was no ſuch child, thoſe who 
claimed in remainder on the dying of ſuch perſon under twenty- 
one, and without iſſue, could never enjoy the eſtate, But the 
Court faid, that the limitation over ſhculd take place; and that 
«it is no unuſual thing for words of condition to be taken 
« a5 words of limitation, where there is a remainder over.“ 
The. caſe of Statham v. Bell, C:xup. 40. is to the ſame 
eſſect. In Willing v. Baine (a), A. gave 1iool. to each of 
his children, payable at twenty-one, and if any of them 
died beiore twenty-one then his legacy was to go to the 
ſurvivors; one died in the teſtator's life-time; and it was 
held, that though the legacy was lapſed as to the legatce 
dying under twenty-one, yet it was well given over to the 
turvivors, Many other caſes ſhew that where there is a deviſe to 
A., remainder to B., and A. die in the deviſor's life-time, B. 
ſhall take, The cafe of Gough Calthorpe v. Gogh (O), which was 


relied 
(a) J Pr. Nut. 113. 


(4) Govcn Car TAE v. Coven and others f. the Rell, iyth and 18th 
Fra 1789. 

Sir Nenry Caltherpe, by his will dated 27th FeIrnary 1747, directed that ro, coo . 
hatt of his perſonal eſtate ſhould be placed out by his executors, in their own names, 
in ſome of the public funds, to the uſe and intent that they ſou!d pay the intereſt 
thereof, during the joint lives of Sir Hexry Govgh and dame Barbara his wiſe, into the 
Proper hands of the ſaid dame Barbara, or as ſhe alone ſhonid by writing appoint, the 
ſame being intended to be at her ſol: uſe and diſpoſal, and in caſe the ſhould Cie in the 
We-time of ter huſlnd, to the intent that they ſhroud pay the ſaid to, col, or any 
Vert thereof, in ſuch manner, and to ſuch perſons as the ſud dame Barbara ſhould, 
by writing atteſted by two witneſſes, appoint, and for want of ſuch appointment, to 
pay tie ſame unto and amongſt 2} the ahildren of the faid dame Barbara, who ſhould 
be then living, egizally ; and if no ſuch hildren ſhould he then living, to pay the ſame 
to uch perſon as {howld be then in poſfeſſtion of the te ſtatot's real eſtate, by virtue of 
bis will; but if the faid dame Barbara ſhould ſurvive the ſaid Sir Herry, her huſtand/ 
inen the ſaid exccutor's ſhould, after the death of the ſaid Sir Henry, pay the whole 
fem of 10,6001. to the ſaid Came Bala. to het own uſe, And the teſtater dite Sed 
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relied on by the defendants in the court of chancery, is dif. 
tinguiſhable from the caſes now cited; becauſe there was ng 
I mitation 


—— 


that ali che reſidue his perſonal eſtate ſhould be laid out in the purchaſe of land, and 
ſettled to the uſes therein mentioned, On the 7th Are 1745-6, the teſtator m1/e 2 
codicil in his own harcewriting, by which he appointed ancther executor and truitee, 
&« to ſee and cauſe to he paid, at equal payments, the legacy to his fifſter Lady «+ Gragh 3» 
and afterwards followed theſe words, in caſe my nutter*s chiidien do not live to their 
te ſeveral ages of 21 years, the legacy left to her is to revert to my heir at law,” 
Lady Cub ſurvived Sir Ileum her huſband, but died in the life. time of the teſſa- 
tor, leaving the plaintitF and alſo the deſendants Richard Themas Gough, John Calthoxpe 
Grugh, Flizabeth Geugh, and Burbera, the wile of [aac Spooner, and lady Palmer, thy 
wife of the defendant Sir F541 Palrer, her ſurviving; lady Palmer died afterwards in 
the life-time of the teſtator; and the teſtator who became a lunatic in the year 1747, 
and continued ſo tiil his death died 14th Ahr 1788. The plaintiff, Sir Ile 
G-reb Caltherpe, filed his bill, praying that the refiduc of the teſtator's perſonal eſtate, 
which was direRer! to be hid out in land, and to be ſettled on himſelſ in tail, with re, 
mainder to the defendant Richard Themas Gough in tail, with remainder to the defend. 
ant Fobr Calil ere Gongh in tail, with remaindcr to the plaintiff in fee, might be paid 
to lim; and that it miglit be declared that the legacy of 10,000 /. was lapſed. 
ſtford and Trower inſiſted that Lady Geugh having ſurvived her huſband, the le. 
tacy became immediately abſolute to her, and all the former directions as to the 
to, ooo /. were at an end; and as ſhe afterwards died in the life-time of the teſtator, 
the legacy was lapſed. That it was clear this was the intention of the tcſtator ; forif 
Lady Gough had been a widow at the time the will was made, the teſtatoi would have 
given her the legacy abſolutely, and would have made no mention of her children, 
Lloyd and R:milly, tor the Ceicndants, contended that thiey, together with the pla- 
tlcr, were entitled to this legacy of 10, 000 J. equally ; that it apptared to be the inten- 
ion of the te ſtator, if Lady (ugh ſhould make no appointment, and ſhould, for any 
reaſon, be incapable of taking the legacy herſelf, it ſnould go amongſt all her children; 
and that in the event which had happened, no appointment had been made, and Lady 
Geugh could not take the legacy. They cited Jenes and FYeftcomb, 1 Eg. Cz, br. 3j 
and Starbam and Bu, Crrzper 40. In the laſt of thoſe cafes a teſtator, reciting tia 
his wife was then pregnant, declared that if ſhe brought forth a fon he ſhou!d inhen 
his citat- at 21, it a daughter, he gave one moicty to his wife, and the other to his 
two daugluets equally, at 21; it either died before that time, the ſurvivcr to have het 
thare; if both died, he gave tis eſtate to his wite and her heirs. The teſtator's wiſe 
was not with child, and the only daughter of the teſtator dicd an intant. The Court 
ueld that the wite was entitled to the eſtate, becauſe it was the plain intention If the 
reſtator, that if no ſon ſhould be born, and ihne ſhould have no daughter live to zug 
21, the wife thould have the wllole eftate. And ſo in the prefent cafe it appeared is 
be the plain intention of the teſlator if Lady Cough could not take the legacy, 10 
ſhould not appoint to whom it ſhould be paid, that it ſhould go to her chilcren ; an 
that the codicil ſhewed this intention more clearly, for the tcRator there mentioned le 
event in which (and it is to be preſumed in which only) the legacy was 10 80 le the 
perſon entit ed to the perſonal eſtate (viz) their dying before they attained 21 yeah, 
Maftcr of the Rolli ®.—This is an abſolute legacy to Lady Gough, qual:ficd on XK 
count of her ſituation as a married woman. If the did ir: tie lie time of her nuſband, 
the had a power of diſpoſing ef it; and it the did not ſo diſpoſe of it, it was to £909 her 
cluldren: if ſhe ſurvived her hu ſband ſhe was to have it abſokuicly. 1 here was no event 
in which the children could take any thing, which it was not in her power to dep:ive 
them of. The teſtator preſumed (as every teſtator does) that the per ſons who were do 
take under his will would ſurvive him. If thc te ſtator had toreſeen the event wh 
happened, lie probably would ha: e provided ſor it: but that conſid-raticn ought not 
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limitation over after dame Barbara's death. The Courts have 
even gone fo far as to ſupply words in a will, where the inten- 
tion was clear. Fonnereau v. Fonnereau, 3 Ai. 315. In Mile v. 
Barber (a), under a deviſe in truſt for ſuch child or children as 
the deviſor's wife ſhould be enſient with at his death, it was held 
that ſons born in his life-time ſhould take: in that caſe this 
Court in their certificate acknowledged that there avas a defect of 
expreſicn in the will, but ſupplied the neceflary words. And in 
Die d. Watſon v. Shipperd (b) the Court would not ſupply the 
words ſuppoſed to be omitted, becaule the intent was not clear: 
but Lord Mansfeld expreſsly ſaid, The Court might ſupply the 
« omiſon of expreſs words, if they found a plain intent.“ Now 
in this caſe it is clear that the teſtatrix meant that her grand- 
children ſhould take before her nieces; and therefore the Court 
may ſupply the neceſſary words, 

Chambre, contri), was ſtopped by the Court. 

Lord Kenyon, Ch. J. Nothing can be more clear than the 
words of this will. The deviſe is to S. Counſell when ſhe ſhall 
attain the age of 21, and if ſhe ſhall die under twenty one 
leaving children then to thoſe children; but ſhe did not die 
under that age, and therefore nothing can pals to the grand- 
children, If this event had occurred to the teſtatrix, molt pro- 
bably ſhe would have provided for it, and given the money to 
the grand- children: but as ſhe has not done ſo, we cannot make 
a will for her. This is diſtinguiſhable from the caſes cited; for 
here nothing was given to the grand-children but upon an event 
which did not happen. 

AsHHURST, J. of the ſame opinion. 


* 


(a) 5 Burr. 2703. (b) Dougl. 75. zd edit. 


3 


to influence my judgment, for the ſame obſi rvation will apply to ail caſes of lapſed 
legacies. As to the codicil, I cannot ſee that it makes any difference: Lay Gough 
would have taken the legacy juſt in the ſame manner under the codicil as if it had re- 
ma ned upon the will alone. 

His Honour did not decree the perſonal eſtate to be paid to the plaintiff, although 
both the defendants who had remainders in tail conſented to it , but referred it to 
tle Matter to inquire what were the limitations of the eſtates to be purchaſed with 
tue money, and whether any perſon beſides the defendants had any intereſt in it . 


® FI. Trafford v. Boehm, 3 Atk. 447. 

+ The will in this caſe was not proved by witneſſes; and it was faid at the bar 
that it was not neceſſary that it ſhould be proved, it being above 30 years old; and 
tle counſel mentioned a caſe of Macler and Newbult, in which Sir Zlyd Kenyon, 
vaiter of the Rolls, decided, that a will above 30 years old ſhould be read without 
Foal, «though the teſtator had died very recently, That point however was nog 
added in this caſe 3 becauſe Sir H. G. Calrhorpe, who was the heir at law, admitteg 
Wt wal, and claimed under it. 
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1792, BvLLER, J.—The teftatrix intended to give the whole to 
S. Cunſell, if ſhe attained the age of twenty-one, and the chil. 
—_ dren nothing; ſhe did attain that age, and therefore nothing wag 
Bzaz4x7, intended to be given to the children in that event. There is x 
diſtinction in ſome of the caſes, Willing v. Baine, and a cafe 
there referred to, between words giving a remainder over, and an 
original deviſe: in thoſe caſes the deviſe was good, not as 2 
remainder over, but as an original deviſe : but here was no 
original deviſe to the grand-chiidren but on an event which did 
not happen. 
Gnosk, J.—The event which has happened was not foreſcen, 
and therefore not provided for. 
Lord Kexvox then ſaid, that the form of the caſe muſt be 
altered, as in Sabbarton v. Sabbarton (a), before the Court could 
certify to the Lord Chancel/zr ; for, that as it now ſtood, of 2 
limitation of money, they could not take judicial notice of it. 
The caſe having been fince altered accordingly, in which it i; 
ſtated as a limitation of a terin of years, the following ceitilicate 
was ſeut by this Court; | 


& We have heard Counſel, and confidered this caſe ; and are of 

** opinion that the plaintids took no eſtate whatever in the ſaid 

te leaſehold premiſes by virtue of and under the ſaid will of the 

* ſaid Sarah Coumſelis the events upon which the limitation under 

e which they claim was to take place not having happencd.” 
KENYON, 

9th June 1792. W. H. Asnnunsr. 
F. BULLER., 


N. G Ros. 


(e) Caf. Temp. Talb. 24; · See allo Perter v. Bradley, ante, 3 wa. 14b. 


HENRIETTA MARIA ATHERTON, ELIZABETH ATHER 
rox, and HESTEXR ATHERTON, again/t B. PYE, and 
EL1zazeTa his Wife, P. Leon, and W. Maikt. 


A. deviſed T caſe was ſent here from the Court of Chancer)» 
— — T. Benet, being ſeiſed in fee, deviſed all his w_ 
« daughter lands, Ec. in the counties of Wilts, Yorkſhire, Southampton, © 


4 and 11 
« dau hte rs of the body of B., and the heirs male of the body of ſuch daughter or 5 470 
« betwten them, if more than one, as tenants in common, and for deiauit of ſuch iſſue, he 

4% // lus lald lands to C.;“ lcld that the daughters of B. took croſs t- ,s, 


elſe where 
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elſewhere, to his daughter Martha, the wife of P. Legh, for life, 
remainder to his grandſon Benet Legh, ſon of M. Lege, for life, 
remainder to truſtees to preſerve contingent remainders, re- 
mainder to the heirs male of the body of his grandſon lawfully 
to be begotten, and for default of ſuch iſſue to the ſecond, third, 
and other fon and ſons of his daughter 1artha, ſeverally and ſuc- 
cſively, and to the ſeveral and reſpective heirs male of the ſe- 
veral and refpeCtive bodies of ſuch fon and fons, Sc.; and in de- 
fault of ſuch iſluc, to © all and every the daughter and daughters 
« of the body of his daughter Mari ia, and the heirs male of the 
« body of ſuch Caughter or daughters, equally between them, 
« if more than one, as tenants in common, and not as joint- 
« tenants, and for and in default of ſuch iflue, he gave and de- 
« yiſed all his ſaid premiſes unto his right heirs for ever.” The 
dviſor died, leaving his daughter Martha, his only child, his 
heireſs at law. P. Legh, and Martha his wife, had iſſue four 
children, (viz.) the ſaid Benet Legh, Henrietta Maria, Elizabeth, 
and Ueber Legh. B. Legh died, in the life-time of his mother, an 
infaut, and unmarried, leaving his three ſiſters his co-heireſſes at 
law. Elizabeth Legh married J. A. Keck eſq. who is long fince 
dead, leaving Elizabeth his wite ſurviving, and who is now the 
wife of the deſendant Bathurſt Pye. Henrietta Maria Legh married 
Robert Vernon Atherton Gaoillym, afterwards called Robert Vernon 
Atherton Atherton, and they had iſſue ſeven children, (viz.) Ather- 
tn Legb Atherton, the three plaintiffs, and three others, who died 
in the life-time of their parents, infants, and unmarried. Hen- 
rietta Maria Atherton the mother died in September 1779, in the 
lite-timie of Robert Vernon Atherton Atherton her huſband ; and ſhe 
at her death left Ahertan Legh Atherton her only fon and heir at 
law, and the complainants her only younger children. Robert 
Vernon Atherten Atherton died in July 1783. Martha the wife of 
Peter Legh, the deviſor's daughter, and the firſt tenant ſor life 
under his will, died 21ſt Fre 1787. In Michaelmas Term 1787 
Heſter Legh ſuffered recoveries of her third of the eſtates limited 
to her by her grandfather's will, and of which ſhe entered into 
polleſſion upon the death of her mother Martha; and by deeds 
duly executed declared the uſes of the recoveries to herſelf in fee. 
Atherton Legh Atherton, the fon of Henrietta Maria, one of the 
deviſor's grand-daughters, died an infant in March 1789, and 
unmarried; on whoſe death there became a total failure of 
ilue male of Henrietta Maria, and he left the plaintifts his only 
lers and co-heirefies at law; and they as ſuch theicupon be- 

224 came, 
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came, together with He/ffer Legh and Elizabeth now tle wiſe of 
the defendant Bethurf# Pre, (the two ſurviving daughters of 
Martha Legh,) the co-heirefles at law of the deviſor. Heſter 
Legh died on the 8th of July 1789 unmarried, and without 
iſſue, leaving Elizabeth Keck, now Elizabeth Pye, her ſurviving 
ſiſter, together with the plaintiffs, her nieces, her co-heireſſes at 
law, and who are now become the co-heirefles at law of the 
deviſor. 

The queſtion was, whether the plaintiffs upon the death of 
Atherton Legb Atherton, their brother, took any and what eſtate 
or intereſt under or by virtue of the will of T. Benet, the de- 
viſor, their great-grandiather, in the eſtates deviſed by his will, 
as three of the co-heireſſes at law of the faid deviſor, or in any 
other manner ? 

I bod, ſor the plaintiffs, ſtated the queſtion to be, whether croſ4. 
remainders could be raiſcd in the deviſe to the grand-daughters 
of the devitor, and he argued in the negative. No croſs-remain- 
ders can be raiſed but by expreſs words or neceſſary implication, 
Comber v. Hill, 2 Str, 969. In Pery v. IV hite (a) the rule re- 
ſpecting croſs remainders by implication is clearly laid down, 
« that wherever croſs- remainders are to be raiſed between two, 
cc and no more, the preſumption is in favour of croſs-remainders3 
« where they are to be raiſed between more than two, the pre- 
© ſumption is againſt croſs- remainders; though that preſumption 
© may be anſwered by circumſtances of plain and manifeſt in- 
c“ tention,” Now here, if they be implied, they muſt be implied 
between more than two. And the intention of the deyiſor will 
be deſeated by raiſing croſs-remainders; for he expreſsly deviſed 
to the grand-daughters as tenants in common, and not as joint- 
tenants, which is a ſeverance of the title. If the limitations had 
been © to all and every the daughter and daughters, Sc. and 
the heirs male of their re/pefzve bodies equally, Sc.“ no croſs- 
remainders could have been implied : and the words here uſed 
mean the ſame thing, © to all and every the daughter and 
« daughters, Sc. and the heirs male of the body of /uch daugh- 
©© ter or daughters, &c.” The intention ſeems to have been to 
wake diſtinct limitations to each of them. 

Lord Kenyon, Ch. J. (ſtopping Chambre contra), — Although 
the cafcs (5) upon this ſubject run extremely near to each other, 

(2) Crop. 780. 
(b) Vid. Helmes v. Meyrel, Poll. 425 Sir 7. Jon. 172. Sir T. Raym. 45% Hir. 17+ 


and 4 Leer. 14. C:mber v. Hill, Str. 969. Williams v. Bretune, Str. 996. Wit“. 
Helfard, Crop. 31. and Phipard v. Mansfield, Cowp. 797. 


many 
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It is true that as between two only it ſhall be preſumed that croſs ———— 


remainders were intended to be raiſed : but if there be more than 
two, it is neceflary to reſort to other words in the will to diſ- 
cover an intention to raiſe croſs remainders. But here there is 
no doubt, from the words of the limitation over, but that the 
deviſor intended to raiſe croſs remainders between the grand- 
daughters. The deviſe is “ to all and every the daughter and 
« daughters of the body of my daughter Martha, and the heirs 
male of the body of ſuch daughter or daughters, equally between 
« them, if more than one, as tenants in common, and not as joint 
« tenants; and for and in default of /uch iſſue (namely, the daugh- 
« ter or daughters) then I give and deviſe a my ſaid premiſes 
« unto my right heirs for ever.” He clearly intended therefore that 
the whole (a) ſhould go together; whereas if no croſs-remainders 
be raiſed between the grand-daughters, it would go to the right 
heirs by ſeparate portions on the death of each grand-daughter, 

BULLER, J.—This is a ſtronger caſe for raiſing croſs remain- 
ders than that of Phipard v. Mansfield (b); for here beſides the 
words © for default of ſuch iſſue,” namely, iſſue of all of them, 
the deviſe over is of a the deviſor's eſtates: now they cannot all 
go together but by making croſs-remainders between the grand- 
daughters. 


The ſollowing certificates were ſent to the Court of Chancery : 

« We are of opinion that upon the death of Benet Legh, and 
© Lis mother Martha Legh, the daughters of the ſaid Martha took 
© unde: the will of Thomas Benet, the teſtator, eſtates in tail male, 
« with croſs- remainders; and conſequently that the plaintiffs, upon 
* the death of Atherton Legh Atherton, took no eſtate or intereſt 
© under or by virtue of the ſaid will of the ſaid Thomas Benet.” 


KENYON. 
13th June 1792 (c). key — AsHHURs N. 
ULLER. 
N. GRosE. 


(a) Helmet v. Meyne!, Sir T. Raym. 452. Sir T. Jon, 172.3 4 Leon. 14. ; and 
2 K.. 970. 
(5) Corep, 797. (c) Vid. ante 706. n. 4. 
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—— Howts againſt Wicoixs. 

June 13th. 

If the payee HE plaintiff, who was payce and indorſer of two pro. 

3 miſſory notes, brought this action againſt the defendant 


for yore 
pay the as maker; who pleaded, inter alia, his bankruptcy and certificate 


1 _— 8 in bar. It appeared that theſe notes had been delivered by the 
4 | 2 defendant before his bankruptcy to one Green with the indorſe. 
* ruptcy of ment of His upon them. After the bankruptcy Green ſued 
g EONS: Howis as indorſer, and recovered againſt him; who now brought 
= ver ag unit this action. On this evidence Lord Kenyon was of opinion at 

fxg the trial that the certificate was no bar; and a verdict was taken 

Rtanding his for the plaintiff, with liberty to the defendant to move to enter 


bankruptcy 9 . . 8 . 
and curti- A nonſuit if the Court ſhould be of a different opinion; which 
— motion was now made by 


Ruſſell; who contended, that this debt exiſted before the bank. 
8 ruptey, and conſequently was barred by the certificate, The 
vo money being paid by the plaintiff after the bankruptcy makes no 
difference z the debt exiſted before, on account of the liability. 
As in the caſe of the ſurety (a), who became bound with his 
principal for payment of money by inſtalments, and took a bond 
from him conditioned for the payment of the amount of the 
inſtalments, before the firſt of them became due. "lhe princi- 
pal becoming a bankrupt before that time, but after the coun- 
ter bond was forfeited, and obtained his certificate, the ſurety 
was held to be thereby barred, though he had not paid 
the money to the original obligee till after the bankruptcy, 
and conſequently had not been damnified till that time, 
This very point however appears to have been already de- 
cided ; firſt in the caſe Ex parte 1aydwell (b), where an ac- 
ceptor of a bill of exchange, whoſe acceptance was not due, and 
who did not pay, till aſter the bankruptcies of the drawer and 
of another perſon who had given a note to Maydzwel! by way of 
collateral ſecurity, was permitted to prove under the commiſſion 
20ainft the ſurety, although that note had not become due till 
after his bankruptcy, There too, it might have been urged that, 
as the money was not paid, the debt was not due before the 
bankruptcy; yet inaſmuch as the acceptor was liable to pay 
the money upon an obligation entered into before the bank- 
rupicy, it was held proveable as a debt under the commiſſion. 
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(2) int and Others ve Nartinrant, ante, 2 . 100. 
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This caſe is ſtill ſtronger than that, for the plaintiff being payee 
as well as indorſer of the note, it neceſſarily preſuppoſes an 
exiſting debt before the bankruptcy. Then came the caſe of 
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How1s 


ayeinſt 


Brymer (a), which was twice argued before the Chancellor, and Wie «ix. 


not only confirms the determination in the former caſe as far 
as it goes, but is a complete anſwer to the only remaining ob- 
jection which could be urged, namely, that theſe notes were not 
in the plaintiſf's hands at the time of the bankruptcy. For in 
that caſe of Brymer the indorſer of a bill who was obliged to pay 
it after the bankruptcy of the acceptor, as the indorſer did here 
after the bankruptcy of the maker, was permitted to come in 
under his commiſſion. Now the acceptor of a bill of exchange 
aud the maker of a promiſſory note have ever been conſidered as 
ſtanding in the ſame ſituation in point of law, And in reaſon 
the two caſes are preciſely the ſame with reſpect to this 
point. But 

The Court ſaid, that this was diſtinguiſhable from the caſes 
cited, becauſe here the plaintiff had no legal ſecurity for a debt 
which he could have proved at the time of the b:nkruptcy, but 
that the property in the bill then belonged to another perſon 
and that his ſubſequent act of paying the amount of the note to 
the indorſee was not referable to any time antecedent to the 
bankruptcy, ſo as to enable him to prove the debt under the 
commiſſion. But that, when the plaintiff paid the bill, a new 
cauſe of action aroſe againſt the drawer z for at the time of the 
bankruptcy this plaintiff had no demand againſt the bankrupt. 
That the plaintiff could not have been the petitioning creditor, 
becauſe he had not paid the money at the time of the bank. 
ruptcy. And that in Vanderheyden v. De Paiba (b), where A. 
accepted a bill drawn on him by B. which, B. promiſed to pay 
and gave A. a note to ſave him harmleſs, and B. became a 
bankrupt before the bill became due, it was held that 4. who 
was afterwards obliged to pay the bill could not come in under 


B. s commiſſion (c). SE. - 
ue TeLutc (je 


(a) Cots Pank. L. 211. 2d edit. (b) 3 Will. 528. 

(e] See alſo Cilton v. Min, 3 WIſ. 13. Goddard v. Vanderbeyden, ib. 262. ; and 
Fe parte Adney, Corop. 460. 

(4) Vid, Bratt v. Reger, 1 I. Blac, 640. &. P. ſed wid, Cevoley v. Dunlop, f, 7 val. 
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In the Matter of BRYANT. 


HIS rule called on Mr. Bryant to ſhew cauſe why lie ſhould 

not be removed from his oflice of clerk of the papers within 
the King's Bench priſon. The application was made on two 
grounds; firſt, that he had not perſonally reſided within the 
walls or the rules of the priſon ſince the month of March laſt; 
and ſecondly, that the duties of the office had not been properly 
diſcharged by his deputy ſince that time. 

Er/zine now ſhewed cauſe againſt this rule, and produced an 
aſhdavit anſwering the facts of the ſecond ground, but contended, 
on the firſt, that according to the conſtruction of the ſtatute 
27 Geo. 2. c. 17. Mr. Bryant was not bound to reſide within 
the walls of the priſon; ſor that the ſtatute had made a diſtinc- 
tion between the Marſhal and the inferior officers of the priſon, 
by enaCting (a), that the marſhal ſhouid hold his oſſice ſo long 
&« as he ſhould behave himſelf well in his office, and be reſident in 
« the priſon, or within the rules thereg, and no longer ;” and « that 
« all inferior olhcers ſhould hold their ſeveral offices ſo long as 
te they ſhould reſpectively behave themſelves well therein, and no 
ce longer (b).” And he ſtated that in point of fact this office had 
been uſually executed by deputy. 

Lord Kenvon, Ch. J. -I am very clearly of opinion that this 
officer mult reſide within the priſon z even without the aſſiſtance 
of the act of parliament, which indeed requires the ſame thing, 
It is incident to every public office that the party ſhould be in a 
ſituation to diſcharge the duties of it. I am alſo of opinion that 
he cannot act by deputy, But as this officer appears to have acted 
under a miltake, I think it would be too harſh a proceeding to 
remove him now for non-reſidence. But I defire it may be un- 
deritood that he muſt immediately reſide on the ſpot, ſo as to 
be capable of diſcharging the dutics of his office. 

Rule diſcharged (c). 


la) Set. 5. (3) Sect. 7. 
(c) A ſubſequent application was made againſt Mr. Bryant, upon which he was 
ultimately removed from his office for the ſame cauſe, Poſt, 5 vol. 509. 
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GRIMSTEAD againſs MARLOWE, 


O treſpaſs for breaking and entering the plaintiff's cloſe, 
in Leatherhead, the defendant pleaded that the /ocus in quo 
was part of a certain ancient common field called the Commen 
Meadow and then juſtified under this cuſtom © that every in- 
« habitant occupying, reſiding, and dwelling in any ancient 
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« meſſuage or tenement, within the parith of Leatherhead, for “ Ee. 


« the time being, from time whereof, Te. hath been uſed and 
© accuſtomed to have common of paſture in and throughout 
« the faid common meadow, whereof the ſaid cloſe, c. is par- 
« cet, for all his horſes and cows /evant and cauchant upon ſuch 
« ancient meſſuage or tenement with the appurtenances, (for a 
« certain part of the year, mentioning it,) as to the ſaid meſ- 
« ſuage or tenement with the appurtenances belonging and ap- 
« pertaining,” Sc. The right was claimed in another plea by a 
cuſtom for « every occupier of a meſſuage or land within the pa- 
« riſh of Leatherhead,” &c. To theſe pleas there was a general 
demurrer. 

Gregg, in ſupport of the demurrer, was ſtopped by the Court. 

Fulmer, contro, relied on the cafe of Lean v. Blaam (a), where it 
was held that a right to take a profit in aliens ſolo might be claim- 
ed either by cuſtom or preſcription. He ſaid he wiz aware that 
that caſe aroſe on a deinurrer to a declaration, and that there 
was a difference between ſtating ſuch a right in a declaration 
aud a plea; that in the former a greater latitude was allowed, 
that the plaintiF might ſtate his right generally and declare 
upon his poſſeſſion againſt a wrong-doer, but that in a plea it 
was neceſſary to ſet out a ſtrict legal title; and that therefore in 
that caſe the plaintiff might have contented himſelf with ſtating 
that he was in poſſeſſion; but obſerved that he did not rely on 
that, but choſe to ſtate his right on the record, and that on that 
right, fo ſet forth, the opinion of the Court proceeded. That, 
il ſuch a right as the plaintiff there claimed could not exiſt in 
law, the Court were bound to decide againſt him; whereas 
they held that the plaintiF might claim as an occupier a right 
to cut turves in aliens folv, by cuſtom, though inhabitants 
could not. That Gateward*s cafe (6), which is the leading caſe 
on this ſubject, did not affect the preſent; becauſe there 
the right was claimed by inhabitants. So alſo in Weekley v. 


(a) 2 Bl. Rep. 926. 3 Will. 456. S. C. (b) 6 Rep. 59. b. 
9 Wiliman, 
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Wildman (a), it was claimed by inhabitants generally; and in 
Selby v. Rebinſon (õ) by poor and indigent houſeholders ; which was 
held too uncertain a deſcription of perſons, He faid, that this 
caſe was diſtinguiſhable from that of Hardy v. Hzllyday (e) men- 
tioned by Buller, J. in the laſt term; becauſe there the cuſtom 
was claimed by tenants and mmhabitants ; which, according to 
Cateward's caſe, could not be ſupported. 

Lord KEN TON, Ch. J.—From the time of Gateward's caſe to 
the preſent moment it has been conſidered as clear and eſtabliſhed 
law that ſuch a right as the preſent cannot be claimed by 
cuſtom. The difference between claiming ſuch a right in a de- 
claration and a plea is alſo well eſtabliſhed. In the former the 
plaintiff is permitted to declare generally on his poſſeſſion ; in the 
latter a legal title muſt be ſet forth. But it is to be remembered, 
that we are now called upon to decide on a ſtrict legal title, as 
ſet ſorth in a plea; and the right which is claimed is to take a 
profit in aliens ſolo ; but that, according to Gatewward's caſe, and 
the caſe of Hardy v. Hellyday, cannot be claimed by cuſtom, 
There may be a cuſtom for an eaſement, as a right of way, iz 
alieno fol; ; but for a profit à prendre the party muſt preſcribe in 
2 que eſtate, 

ASHHORST, J.—When a plaintiff in poſſeſſion brings an aQion 
on the caſe againſt a wrong-doer, it is ſuſſicicnt to declare againſt 
him generally, without diſcloſing any title. But where it be— 
comes neceflary to juſtify under a right in a plea, ſuch right 
muſt be ſet out formally. And I have always underſtood it to 
be clear that a defendant cannot plead ſuch a right as the pre- 
ſent under a cuſtom z but that he mult preſcribe in a que eſtate 
for a profit a prendre. : 

BuL.LER, J. again read the following note of Hardy v. Helly 
day, which he ſaid was one of Lord Ch. J. King's manuſcripts. 

« Replevin of cattle. Avowry for damage feaſant. The 
« plaintiff in bar of the avowry ſaith, that the place in queſtion, 
« called Staines Croft, is a certain piece of land, containing, Ce. 
« at Cambridge, &c. ; that VV. Hardy was a tenant and inhabitant 
« of and in a certain ancient meſſuage in Cambridge, &c.; that 
& Cambridge is an ancient borough, aud there is a certain ancient 
« laudable cuſtom, ſrom time whereof, Oc. , that every tenant and 


(a) 1 Ld. Raym. 405. (b) Ante, 2 7:24. 758. 
(e) This caſe of Grimſlead v. Au lumps was to have been argued in the jaſt term; 
but when it was called on, Mr. Juſtice Fuller read a note of Hardy v. H:!!zday, Z. 5 
G. 3. C. E. of which the &: fendam's (cunſel was not before appriſed; and there oe 
this caſe ſtœod over tie 5:5 $075), 
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« ;1habitant of and in any meſſuage within the ſaid borough has 
« had and been uſed and accuſtomed to have and ought, &c. 
common of paſture for all cows, &c. levant and couchant, from 
« the firſt of Auguſt to the 24th day of Auguſt in every year, Oc. 
« and that the plaintiff being a 7enant and inhabitant, Sc. put in 
« the cattle diſtrained, c. Demurrer, aſſigning for cauſe 
« that the plaintiff ſhould have preſcribed that he and all thoſe 
« whoſe eſtate he hath, Cc. and not have alleged it by way of 
« cyſ/om in the borough; of which opinion was the Court ; who 
« ſaid, that the inhabitants of a vill or place cannot allege or 
« plead a cuſtom within ſuch a vill or place to have an intereſt 
« or profit 2 prendre out of another's foil. That the plaintiff 
might have preſcribed that he, and all thoſe whoſe eſtate he 
« hath in his houſe, have uſed to have common ; but he cannot 
« allege it by way of cuſtom; or he might have preſcribed in 
« the corporation, that the town of Cambridge vas a corporation 
« time out of mind, and that the corporation ſor themſelves 
« and every burgeſs had common, &c.; as Mellor v. Spateman, 
« 1 Saund. 339. 343. That where a proſit is to be claimed out 
« of another man's ſoil, it muſt be alleged by way of preſcrip- 
tion and not by cuſtom; unleſs in the caſe of a copyhold 
« tenant againſt his lord; or where the party pleading is a 
e ſtranger to the title; as Starr v. Rooke/by, Salk. 335; caſe, for 
« that he was poſſeſſed of a cloſe, adjoining to the defendant's, 
«and the tenants and occupiers of the defendant's cloſe had 
« time out of mind uſed to repair the fences, Qc. and held good, 
« becauſe it was impoſſible for the plaintiff, who was a ſtranger, 
« to ſet forth the particular eſtate, intereſt, and title of the de- 
« fendant.” That caſe therefore ſeems deciſive of the preſent, 
And one objection to the claiming ſuch a right by cultom is, 
that it cannot be releaſed ; whereas if it be annexed to the fee, 
it may. The diſtinction which has been mentioned has been 


unformly allowed between a declaration and a plea ; that in the. 


former you may declare upon poſſeſſion, in the latter you muſt 
ſet forth a ſtrict legal right. 

GRosE J. declared himſelf of the ſame opinion. But 

The Court gave the Defendant leave to amend. 
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SAVILLE againſt J. RoßERTSON and J. HuTcnincon, 


1 HIS was an action for goods ſold and delivered, brouęlt 

under the following orders of the Lord Chancellor, 
made upon the petition of the plaintiff and others in the bank- 
ruptcy of the defendants: „“ I do order that the petitioner V. 
« Saville be at liberty to proſecute ſuch action at law as he ſhall 
6 be adviſed for the value of the ſaid copper, &c, ; in the defence 
% to which action the ſaid bankrupts are not to ſet up their 
bankruptcy; and all books, Sc. to be produced, Cc. and all 
further directions on the matter of the petition are hereby re- 
&« ſerved until after the trial, Sc. dated 2d Auvgu/? 1790,”—« [ 
do order that the petitioner V. Saville be at liberty to try the 
“ ſaid action for goods ſold and delivered, as directed by my 
order made in this cauſe on 2d Auguſt 1790; with liberty, if 
© the Court wherein the ſaid action ſhall be tried ſhall think fi, 
« to gi ve the ſaid bills in evidence without prefudice to the form of the 
„ afti:n, as now directed: and all further directions, Ec. te- 
„ ſcrved, Sc. dated 7th May 1791.” At the trial a ſpecial caſe 
was reſerved, which ſtated as follows. In April 1787 the de- 
fendants and one Samuel Pearce, ſince deceaſed, and WVillun 
Robert/on, ſince a bankrupt, entered into the following articles of 
agreement. Articles of agreement made this 19th of April 
1787, between J. Robertſon and F. Hutchinſon of London, mer. 
chants and co- partners, as well on the part and behalf of them- 
{elves as of others who have or ſhall ſubſcribe their names on the 
back of theſe preſents, of the one part, and S. P-arce of, Tt. 
merchant, of the other part, c. Whereas the ſaid S. Pearce is 
the fole owner and proprietor of the ſhip Triumph, &c. ; and 
whereas the ſaid J. Robertſen, J. Hutchinſon, S. Pearce, and 
others, who have ſubſcribed their names on the back of thee 
preſents, have mutually agreed upon a joint undertaking aud 
riſk as to profit and bs in a certain voyage or maritime ad- 
venture about to be performed under the direction of the ſaid 
parties who have or ſhall have a majority of intereſt therein, 0r 
of a committee appointed by them ; now tl.eſe preſents witneſs 
that they the ſaid J. R. and J. H. on behalf of themſelves, 
and all others who have or ſhall ſubſcribe, &'c. and the ſaid 
S. P. for himſelf, in confideration of the truſt which they [es 


verally repoſe in each other, and alſo in purſuance of the ſaid 
agreement 
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ꝛgreement, have and do each for himſelf, his heirs, executors, 
Cc. mutually covenant and agree with each other, c.; 1. That 
the ſaid ſhip Triumph, whereof the ſaid S. Pearce is ſole owner, 
ſhall ſrom the day of the date and until her return from her 
intended voyage be at the diſpoſal, direction, and riſk of all 
the ſaid parties hereto jointly, at the valuation of 3750 J. &c, 
zd. That the ſaid J. R. and F. H. by themſelves and others 
who have or ſhall ſubſcribe, &c. ſhall and will on or before the 
24th Augufl next procure and provide a cargo of goods for the 
ſaid intended voyage to the value of between 22,000 J. and 
25,000 J. and which goods ſhail in the judgment and opinion of 
the majority ef the parties to theſe preſents be deemed eligible 
ard proper for the voyage and markets; and that the faid 
goods ſhall be furniſhed or purchaſed at the loweſt caſh prices, 
although not payable till the uſual period of credit is expired 
the difference between the ſaid caſh terms and the given credit 
to be made good by giving bonds bearing intereſt from the date 
of the contract of ſuch goods; and that they the ſaid F. R. and 
J. H. and other the perſons who ſubſcribe, Wc. ſhall and will 
prepare and ſhip the ſaid cargo at ſuch time and in ſuch man- 
ner as the majority of the ſaid concerned or their committee 
ſhall direct. That all additional out- fits of the ſhip Triumph in 
cables, &c. which ſhe may require, &c. after the date hereof, 
Cc. until her voyage be concluded, ſhall be on the joint account, 
Cc. 4th. That in caſe the ſaid S. Pearce ſhall be defirous to 
encreaſe his intereſt in the ſaid zoint concern, he ſhall be per- 
mitted ſo to do, by ſhipping on the joint account as many 
goods, over and above the goods to be ſhipped by the ſaid 
J. R. J. H. and others who ſhall ſubſcribe, &c. as he may think 
proper: but the ſaid goods ſo to be ſhipped by the ſaid S. Pearce 
are to be ſuch articles as the majority of the concerned or their 
committee ſhall approve of as proper for the voyage and market, 
5th. That the ſaid 3750 J. together with the amount of the ad- 
ditional out-fits to be advanced by the ſaid S. Pearce, the 
amount of half of the premiums of inſurance to be made by the 
aid S. P. on the ſaid ſhip, freight, and cargo, and ſuch amount 
of goods as the ſaid 8. P. may ſhip on the joint account as 
above mentioned, ſhall be conſidered as the ſaid S. P. ſhare 
or capital in the ſaid joint undertaking ; and he the ſaid S. P. 
ſtall be entitled to receive the profit or bear the loſs thereon in 
the exact proportion as the ainount of all ſuch ſums ſhall be to 
the remainder or other part of the ſaid joint concern; and that 
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the ſaid J. R. and J. H. and the ſubſcribers, Qc. ſtall receive 
the profit or bear the loſs in the like proportion as to the ſums 
ſet oppoſite to their ſeveral names. Gth. Provided that S. Pearce 
ſhall get the inſurances effected, and guaranty the ſolvency of 
the underwriters, if called upon: and when the policies are 
effected, each of the ſaid parties is to hold his own reſpective 
proportion thereof to the amount of his ſhare and intereſt 
in the ſaid joint concern, 7th. Although the ſaid S. P. is 
to procure the whole of the ſaid inſurances on the ſaid ſhip, 
freight, and cargo, yet only half of the premiums of inſurance 
ſhall be added to his intereſt in the ſaid joint concern, purſuant 
to the 5th article: but all the ſaid parties hold themſelves bound 
with him to be anſwerable for the whole amount of the faid 
premiums of inſurance, and which is to be a charge on the vyoy- 
age. 8th, That S. P. ſhall be the ſhip's huſband to ſuperintend 
ſuch outfits of the ſaid ſhip as the majority, Sc. ſhall deem 
neceſſary. (The gth relates to a ſchedule of the ſhip's tackle, &. 
roth. That all money received on account of the ſhip, Ec. ſhall 
be paid to the ſupercargo on the joint account. 11th, Tut 
in caſe the ſaid S. P. ſhall want the aſſiſtance of the ſaid J. R. 
and J. H. or the ſubſcribers, c. to procure him the loan of any 
money to enable him to complete the outfits, they engage to 
procure him 500/. to be repaid by him in manner as therein 
ſtipulated. (12th. Not material.) 13th. That from and after 
the ſaid ſhip ſhall leave the port of London, all the expences on 
the voyage ſhall be paid by the ſupercargo or agent for the fad 
joint concern, who ſhall be ſupplied with money for that pu- 
poſe, or be empowered to pay the ſame out of the proceeds of 
the cargo. And if the faid ſupercargo during the voyage b 
under the neceſſity of drawing bills on either of the faid pat 
ties for the ſame, or he ſhall think the drawing ſuch bills more 


| beneficial to the joint concern than reimburſing himſelf out of 


the ſaid proceeds, then each of the ſaid partics intereſted 1a the 
ſaid maritime adventure ſhall bear and pay his reſpeclixe 
portion of ſuch bills. 14th. That the parties hereto, or a com- 
mittee, ſhall appoint officers of the ſhip. 15th. That when the 
ſhip is ready laden for ſea, and previous to her failing, I. K. 
and F. H. ſhall deliver an invoice of her cargo to the ſuper- 
cargo, who ſhall enter the ſarze in proper books; and each 
party intereſted ſhall be therein credited with the amount of 
his reſpective accounts, and the ſupercargo ſhall prepare? 


ſtatement of the whole amount of the ſaid ſhip, outſits, £218" 
an 


iN THE TmIRTy-SECOXND Year of GEORGE III. 723 


and charges, declaring the exact proportions or ſhares which 1792. 
each perſon hath in the voyage, which ſhall be ſigned by each — 
of the parties, and ſhall be a voucher for aſcertaining the ſaid 1 
ſhares hereafter, in profit and loſs. 16th. That in caſe of any Korn r. 
difference between any of the parties intereſted, it ſhall be re- and An- 
ferred to arbitration. 17th. That each party ſhall bind himſelf — 
in the penal ſum of 2000. for the performance of the articles. 

Signed and ſealed by J. Robertſon, J. Hutchinſon, S. Pearce, and 

. Robertſon. On the 28th July 1787 the following memo- 

randum was indorſed on the ſaid articles by the ſame perſons ; 

« notwithſtanding what may be underſtood to be the meaning of 

« the foregoing articles, it is hereby declared by all the parties 

« that the minute made on the 26th June laſt, and ſigned by us 

« reſpeing each of us, holding the proportions of one quarter 

« each, that is to ſay, Robertſon and Hutchinſon one half, and S. 

© Pearce and V. Robertſon one quarter each, it is now ſully to 

« he conſidered and underſtood that that minute is now declared 

« null and void, and that each party whoſe name is hereunto 

©« ſubſcribed is to hold no other ſhare or proportion in the ſaid 

« concern than the amount of what each ſeparately orders and 

* ſhips; and which intereſt will be hereafter declared agreeably 

« to the true intent and meaning of this agreement. And it is 
further declared, that the orders given for the cargo and outfit 

* of the ſhip are to be each ſeparately paid, and that one is not 

e bound for any goods or ſtores ordered or ſhipped by the other, 

“ And that the ſaid S. Pearce has free liberty to ſhip what goods 

are ſuitable for the voyage, over and above the ſhip and outfit, 
leaving room clearly for thoſe ordered by Robertſon and Hut- 

« chinſon and . R.; and it is to be underſtood that the ſhip is 

made over in truſt for the general concern.” In May 1787, the 

plaintiff, by the orders of Pearce, ſupplied copper to ſheath and 

repair the ſhip Triumph, to the amount of 482/. In Auguſt 1787 

the plaintiff, by the orders of Pearce, delivered copper on board 

the ſaid ſhip ro the amount of 938/. 3s. 3d. which formed 

part of the cargo thereof. In October 1787 the ſaid ſhip failed 

from Londen for fend, and proceeded from thence to the EA 

Indies with the goods ſo furniſhed by the plaintiff and other 

goods on board. In January 1788 Pearce became a bankrupt, 

and Saville proved his debt under the commiſſion againſt him; 

and in February 1788 William Robertſon alſo became a bankrupt. 

On the trial Mr. Kaye, the plaintiff's attorney, and who was ſo- 

licitor to Pearce's allignees, ſwore that the defendant Reber!/cn 
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1792. told lim that in September 1789 there had been an agreement 
between him (Robertſon ) and Pearce's aſſignees that he ſhould go 
4 down to the coaſt to wait the ſhip's return from Iudia; on her 
* arrival he was to ſend word to the aſſignees, one of whom was 
and An- to accompany him in the ſhip to Offend, and there the ſhip and 
other. cargo were to be ſold for the parties intereſted ; That when the 
ſhip arrived, which was in July 1789, he ( Robertſon } went on 
board, and, without ſending advice to Pearce's aſſignees, carried 
her to Oftend, and ſold her for his own and Hutchinſon's benefit; 
That his reaſon for not keeping his engagement with Pearct's 
aſſignees was, that he and his partner were liable to pay the 
whole debts for ſhip and cargo, and therefore he had poſſeſſed 
himſelf of the whole to anſwer thoſe debts : and if there were a 
ſurplus he would account to Pearce's aſſignees for a proportion 
of it. On the 29th Odi ober 1789 the defendants accepted twy 
bills of exchange of that date for the amount of the copper 
ſupplied by the plaintiff, drawn by the plaintiff payable tut 
months after date, and ſtated to be for vaiue delivered in copper 
to Meſſrs, S. Pearce and Co, In January 17909, before either of 

the bills was paid, the defendants became bankrupts. 

This cafe was argued in the laſt term by Adam for the plain- 
tiſf and Burreugh for the defendants ; and again on this day by 
Bower tor the former and Bearcreft for the latter. 

It was admitted that the plaintiff was entitled to recover fot 
the copper for ſheathing. 

It was argued for the plaintiff, 1ſt. That the defendants were 
liable for the reſt of the goods, as partners, on the con{truction 
of the articles, coupled with their ſubſequent acknowledgment, 
and their acceptance of the bills of exchange, drawn for the 
very goods; and theſe caſes were cited, Abbot v. Smith, 2 U 
Rep. 947 3 Bloxam v. Pell, cited in 2 Bl. Rep. 999; Haarer 
Dawes, Dougl. 371, 3d edition; and Cope v. Eyre, H. Bl. Rep 
39. But 2dly, If the plaintiff could not recover in an action 
for goods ſold and delivered, that the defendants were liable on 
their acceptance of the bills; and that the Lord Chancellor in- 
tended by the ſecond order to give the plaintiff an opportunitj 
of recovering either in the one form or the other. 

Theſe points were reſiſted by the counſel for the defendants 
the firſt on this ground, that the defendants were not partner 
at the time when the contract was made; and that, though 
their ſubſequent acts might explain the original contract, if t 
were doubtfulat the time, they could not alter the original _ 
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20ainſt the intention of the parties, as expreſſed in the articles. 1792. 

On the ſecond head, it was ſaid that the meaning of the order ——— 

was only to permit the bills to be given 1n evidence to explain 13 

the intention of the parties on the whole tranſaction, but not to Ror- 

make the bills the foundation of the action, which was expreſsly 3 

ordered to be brought to recover the value of the copper. _— 
Lord Kexrox, Ch. J. — Some of the points made at the bar 

admit of no doubt. It is clear that, if all theſe parties had been 

partners at the time when theſe goods were furniſhed, though 

that circumſtance were not known to the plaintiff, they would 

all have been liable for the value of the goods, It is equally 

clear that ſuch an action might be maintained againſt the dor- 

mant partners alone, unleſs they pleaded in abatement. Nor can 

any doubt be entertained but that, if this had been an action 

on the bills of exchange, the plaintiff might have recovered : 

there was a conſideration for them; and being in writing, the 

ſtatute of frauds would have been ſatisfied, though they were 

promiſes to pay the debt of another perſon. But my difficulty 

ariſes from the form of this aCtion, which is for goods ſold 

and delivered; for I do not ſee how any act, which paſſed ſub- 

ſequent to the delivery of the goods, can have any retroſpect ſo 

as to alter the nature of the contract, which was not doubtful. 

It might have been evidence to explain it to be a partnerſhip 

contract, if the contrary had not expreſsly appeared. The facts 

of the caſe are ſhortly theſe ; ſeveral perſons who had no general 

partnerſhip, nor any connection with each other in trade, 

formed an adventure to the Zaſ? Indies. The outfit of the veſlel 

was a joint concern of all the partners; and that delivers the 

caſe from one conſideration, namely, the parcel of copper for 

ſheathing the ſhip ; which is admitted to be a partnerſhip con- 

cern. But beyond that I ſee no partnerſhip between the parties 

till all the parcels of the cargo were delivered on board; and 

that made it a combined adventure between all the parties. 

It was very properly aſked, in the argument, if they were 

partners when the cargo was delivered, what ſhare had Pearce ; 

by the articles he was not to bring in any definite aliquot part of 

the cargo; but the agreement only was that he ſhould ſhare in 

proportion to the part he ſhould bring in; it was optional in 

him whether or not he would bring in any goods; and by 

another part of the agreement, if he were under any difficulty 

in bringing in the money, the others were to lend him credit. 

lt is true that it was to be determined by a majority of thoſe 
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concerned in the adventure whether the goods, which were to 
be ſent to market, were or were not proper; and ſo far they all 
looked to each other's acts: but each of them was to bring in 
his ſhare only; and I cannot diſtinguiſh this caſe from that put 
at the bar, where ſeveral perſons were to contribute their ſepa. 
rate quota of money, and they applied to different ſcriveners to 
procure it; they could not all be liable for the capital which 
each ſhould borrow. At the time when this copper was fur. 
niſhed, Pearce ſtood in no relation whatever to the other perſons, 
but he alone bought the copper in his own name, without car- 
rying to market the name of any other perſon but his own. Sup. 
pole the plaintiff who had brought an action for this copper the 
inſtant it was delivered on board; againſt whom muſt the action 
have been brought? Pearce only ; for he alone was anſwerable 
at that time. I cannot therefore ſee how it can be ſaid that theſe 
goods, which were ſold to Pearce only, and on his ſole credit 
and account, were ſold and delivered on the partnerſhip account, 
Afterwards indeed theſe defendants were to gain or loſe by the 
Joint cargo; when the other goods were brought in, the partner. 
ſhip aroſez but each was to bring in his own particular ſtock, 
But in this caſe I thiuk that the queſtion ſtops ſhort of affecting 
the defendants; and I cannot ſee how the plaintiff can have a 
right to call on the defendants, as partners, for the value of 
theſe goods, on a ſuppoſed contract, when the real contra 
between the buyer and ſeller was conſummated before the joint 
riſk began. Suppoſe ſeveral perſons agreed to open a banker's 
ſhop, and it was agreed that each partner ſhould bring into the 

houſe a certain ſum of money as his ſhare ; it could not be con- 

tended that, if one of them were to borrow moncy for his ſhare, 

all the others would be liable for it. | 

The great queſtion however ſtill is, whether under all the cir- 

cumſtances of the caſe all theſe parties are anſwerable? | 

think they are, but they can only be adjudged to be reſponſible 

in another form of action, and not in this, which is an action 

for goods ſold and delivered. If the action had been brought 

upon the bills, I think they would have been liable. 

ASHHURsT, J.— This caſe comes before us much entangled in 

the form of it: but at preſent the inclination of my opinion is 
that, even in this form of action for goods ſold and delivered, 
the plaintiff may recover. I admit that evidence ſubſequent '0 


the contract cannot vary the nature of the contract, but it ma 
explain 
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explain the intention of the parties to the original contract. If 
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the ordering of the goods by Pearce were the only evidence in ——— 


this caſe, he alone would be anſwerable for the payment of SAVILLE 


againſt 


them: but, when he beſpoke them, it is clear that he did it Ross ar- 


with a view to a partnerſhip tranſaQion ; and that this was a 


joint concern was ſhortly afterwards explained by the memoran- 


dum of Fuly 1787, which is indorſed on the articles; both of 
which mult be taken into conſideration together, in order to ſee 
the nature of the contract. The fourth, fifth, and fifteenth, 
articles are ſtrong to ſhew that this was a partnerſhip concern. 
By the fourth, Pearce was to be at liberty to ſhip on the joint 
account as many goods as he choſe, provided they were ſuch as 
the majority of thoſe concerned ſhould approve. Now if this 
were not intended to be a partnerſhip account, the reſt of thoſe 
concerned in the adventure could have no intereſt or concern 
in the goods ſhipped by him : but if they were all to ſhare in 
the profit and loſs of the whole adventure, then there was good 
reaſon why they ſhould have an opportunity of approving of 
thoſe goods. The fifth article ſhews this ſtill more ſtrongly z 
it is, that the 3750 J., Sc. and ſuch amount of goods as Pearce 
may ſhip on the point account as above mentioned, ſhall be con- 
fidered as Pearce's ſhare or capital in the ſaid joint undertaking ; 
and that he ſhall be entitled to receive the profit or bear the loſs 
in proportion, c. on the 2int concern. Now a partnerſhip is a 
joint undertaking to ſhare in the profit and loſs; but ſuch was 
this undertaking : it was not only a joint concern in the ſhip, 
but alſo in the cargo. The fifreenth article alſo is material; 
which directs that, previous to the ſhip's ſailing, books ſhall be 
kept, in which each party intereſted thall be therein credited 
with the amount of his reſpective accounts, and that the books 
ſhall be ſigned by the parties, which ſhall be a voucher for 
aſcertaining the ſhares hereafter in profit and loſs. Now that 
clearly evinces what was the original intention of the parties, 
It is true that when the contract was made the goods were not 
{urniſhed on the joint credit of Pearce and the defendants, but 
of Pearce alone: but that is the caſe with dormant partners, and 
there the party furniſhing the goods may reſort to all thoſe wao 
are entitled to ſhare in the profits. For though in ſuch caſe the 
dormant partners may not be known at the time of the coutract, 
jet when that fact is aſcertained the creditor has a right to avail 
hiniſelf of that evidence. The evidence of Kaye likewiſe is im- 
portant ; for he proved an acknowledgment by one of the de- 
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1792. fendants that they were liable to pay the whole debt for the ſhi 
—— and cargo, This ſhews that they conſidered themſelves 23 


SAVILLE 
againſt 


partners in the original tranſaction. And though ſubſequent 


Ronzar- evidence will not make a new contract, it may explain what 


SON 


and Ans that contract was. However, if this opinion be not well 


Other. 


founded, the plaintiff would be entitled to recover on the bills of 
exchange. 

BuLLER, J.—It is for the intereſt of all the parties that we 
ſhould now diſpoſe of the caſe before us, whatever may be done 
hereafter in the Court of Chancery. For if the grounds on 
which we proceed be diſtinctly known, it will put an end to 
further litigation, The only difference of opinion between my 
Lord Chief Juſtice and myſelf ariſ-s on the laſt order of the 
Court of Chancery; but that order, I think, will be beſt ex- 
plained hereafter by that Court, If this be conſidered purely 
as an action for goods fold and delivered, brought adverſely in 
court of law, and unconneQed with the proceedings in the 
Court of Equity, I entirely agree with my Lord that the plain- 
tiff cannot recover againſt theſe defendants the amount of Pear:!s 
ſhare of the cargo, To make this caſe clear, ſuppoſe theſe de- 
fendants and Pegrce had agreed to be concerned in a joint ad- 
venture, in which they were to be intereſted according to the 
proportion which each furniſhed, and that each were to bring 
in goods to the amount of 900 J.; and ſuppoſe the two defend. 
ants had paid for their ſharcs, and Pearce had not, and that 
the defendants were alſo to be liable with Pearce for his ſhare, 
in that cafe they would be liable for geo. each more than Pearce, 
and would not be entitled according to the proportion which 
each brought in. In the argument an attempt was made to 
diſtinguiſh between the time of the contract and the time of the 
delivery: it is certainly true that if one partner order goods hit.- 
ſelf, without diſcloſing the names of the other partners, and the 
goods be afterwards delivered to them all, they are all liable, 
becauſe the delivery and the fale are conſidered as forming one 
entire contract, and the delivery is ſuppoſed to be according to 
the ſale. In ſuch a caſe the one partner, who buys the good, 
does not contract for himſelf but on account of the partnerſhip. 
In that way of conſidering the queſtion, upon the firit order 
of the Court of Chancery, I think the plaintiff could not recover 
againſt theſe deſendants for the amount of the goods ſent in 
Auguſt, as Pearce's ſhare, in an action at common law for goods 


fold and delivered; becauſe the gaods were neither fold or vs 
| livert 
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livered to the partnerſhip. But that would be to diſpoſe of the 
caſe according to the mere form of the action. 

But, according to my conſtruction of the ſecond order, we are 
not to conſider the queſtion in that light; for it is ordered that 
the plaintiff may give the bills in evidence, without prejudice to 
the form of the action; and therefore I think that this caſe is to 
be conſidered on the broad ground of ſubſtantial juſtice, This 
lets in the other queſtion, whether, if the action had been brought 
on the bills, the plaintiff would not be entitled to recover? And 
that he would I think no doubt can be entertained ; for the bills 
ef exchange were given for a good conſideration. The defend- 
ants took poſſeſſion of the cargo, declared themſelves liable for 
the amount, and accepted bills expreſsly drawn for the value of 
the cargo; and therefore upon thoſe bills the plaintilf might un- 
queſtionably recover. 

Conſidering this as an action brought under the direction of 
the Court of Chancery, I think it is our duty to ſtate the law 
upon the whole of the caſe. 

Grosr, J.— We muſt conſider this caſe, as the record ſtates 
it to be, as an action for goods ſold and delivered. And I can- 
not diſtinguiſh it from that put in argument, of ſeveral per- 
ſons agreeing to enter into partnerſhip, each bringing in a 
{tipulated ſum of money, and each borrowing his proportion of 
different perſons; in which caſe it is impoſſible to ſay that the 
perſons advancing the money could maintain actions againſt 
all the partners for the ſeveral proportions lent to each. But if 
the queſtion were, whether any action would lie, I have no doubt 
but that the plaintiff might recover againſt the defendants on 
the bills of exchange, which are written contracts, and were 
given for a valuable conſideration, the defendants at that time 
being in poſſeſſion of the whole of the cargo. 

Lord Kenyon, Ch. J. then ſaid, he hoped it would be re- 
membered, when this caſe was returned into Chancery, that this 
Court were unanimouſly of opinion that on the whale juſtice of 
the caſe the plaintiff was entitled to recover. 
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Wedneſday, The KING againſf The Commiſſioners of the Na. 


13th. 7 
* vigation of SaLTER's Loap SLuict to STANGROUND 


SLUICE, 
By an act of Poor rate, by which the defendants were aſſeſſed to the 
—＋ _ 25 relief of the poor in the pariſh of Stanground, for the tolls 


miſtioners of a ſluice, was confirmed at the E/ ſeſſions, ſubject to the opi- 


of a naviga- 
tion weis nion of this Court on the following caſe : In that part of the 


authorized pariſh of Stanground which is within the Iſle of Ehn, a certain 
rain tolle, fluice was erected in the year 1640, called Stanground Shuice, 


= oimrangy and was ſupported by the corporation of the Bedford Level, as a 


were direct- work of drainage only, acroſs a navigable river called the River 
ed to be ap- N, . IT 

plied to ene, to prevent the waters running down the ſaid river, and 
public pur- to turn the ſame down a new cut, called 1ſoreton's Leam, In 


z hel . 
— hs * the year 1753 it was found neceſſary to apply to parliament for 


— tolls were an act to improve the navigation of the River Nene, and ac- 


not rateable : 
to the poor. cordingly in the 25th of Geo. 2. an act was obtained for im- 


proving and preſerving the navigation from Salter's Load Sluice 
in Norfolk to Stanground Sluice, &c.; in which certain tolls were 
made payable at the ſaid Suice in the pariſh of Stanground, 
by every perſon who ſhould carry or convey any goods through 
it, up or down the river. The tolls are collected at the fluice 
by an officer reſident there, and appointed by the commiſſioners 
under that act; and they are by the ſaid act veſted in the com- 
miſſioners, and directed * to be applied and diſpoſed of for the 
«« ſeveral uſes and purpoſes of the ſaid act, and to no other uſe 
t or purpoſe whatſoever.” The commiſſioners have borrowed 
upon mortgage of the ſaid tolls, with other tolls ariſing upon the 
faid navigation, 10,000/. ; eight years intereſt of which is now 
in arrear. The tolls ariſing from ſuch navigation amount to 500. 
per annum. 

Bower and Dauncey, in ſupport of the order of Seſſions, con- 
tended (a), that theſe tolls, which are due and collected in the 
pariſh of Stanground, are rateable there, notwithſtanding the 
words in the act, that they ſhall be applied to the purpoſes of 
« the act, and to and for no other uſe or purpoſe whatſoever." 
The meaning of thoſe words is, that the clear produce of the 
tolls, after deducting the expence of collecting them, and all 


(e) On Midreſday, June 15th. 
the 
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the charges and burdens to which property of every deſcription 
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is liable, ſhall be applied to the purpoſes of the act. If the Le-·x(ꝛ . 
giſlature had intended to exempt theſe tolls from the payment W ng 


of rates and taxes, they would have inſerted a clauſe for that 
purpoſe, as was done in the general turnpike- act (a); in the 
act mentioned in R. v. Scott (5); or as in the Aire and Calder 
navigation-act, where the tolls are exempted from particular 
rates, The Legiſlature, having made a ſpecial exemption in 
theſe inſtances, muſt have underſtood, that without it the tolls 
in thoſe ſeveral caſes would have been liable to all rates; from 
whence it follows, that the tolls collected under this act are 
rateable, there being no exemption, 

Erfbine and Conſte, contra.—lt is begging the queſtion in this 
caſe to ſay, that the tolls are not exempted by the act from all 
rates and taxes; for it may be fairly contended, that the very 
clauſe which directs the application of the tolls to the purpoſes 
of the at, makes the exemption. 'The poor rate is a tax on 
the perſon in reſpect of property; and not a tax on property it- 
" ſelf. But theſe commiſhoners who have been rated, have no 
property in the ſubject in reſpect of which they are rated; and 
in this reſpect this differs from all the caſes in which tolls have 
been held rateable. The commiſſioners are mere truſtees ; they 
have a public truſt for certain public purpoſes, and can derive 
no pollible advantage to themſelves from the tolls, In the Dock 
Company of Hull (c) the proprietors of ſhares had beneficial 
intereſts, So too in R. v. Cardington (d), the grantee of the Ouze 
navigation received a large profit, after paying all expences. 
And in R. v. the Mayor, &c. of London (e), it was not ſtated 
negatively that the city had no beneficial intereſt : but the con- 
trary was to be preſumed ; for they were found in poſſeſſion of 
valuable property, and the act only directed them to lay an 
annual account of the tolls before parliament : but there was no 
proviſion in that act that all the tolls collected ſhould be ex- 
pended for the purpoſes of the public, 

The Court wiſhed to look into the caſes cited ; and now 

Lord Kenyon, Ch. J. delivered their opinion :— 

It is not ſufficient to point out property within the pariſh, 
in order to ſhew that it is rateable to the poor: but there muſt 
alſo be ſome perſon or perſons in the beneficial occupation of it z 
| ſay perſons, becauſe corporations may unqueſtionably be rated, 


(a) 13 Geo. 3. c. 84. ( 56. (J) Arte, 3 wel. 602, (e) Ante, 2 wel. 219. 
(4) Corop. 581 (0 Ante 21. 


4 | though 


The Com- 
miſſioners 
of SAL T- 
ER'S Loan 
SLUICE. 


— — - — — —— — 
E re — 24 — 
p* - 
pl — 3 —— a . 
» 4 - _- — — is 23 8 — * + 
— — 1 KR — — 


732 


1792. 


The Kir c 
again 
The — 
miſſioners 
of SKL 
ns Loap 
Strict. 


June 2Cth, 


Ifthefriends 
oi an ap- 
pre mice co- 
veriant o 
maintain 
him and to 
previde 
lun with 
clothes, 

jt 14 not 
ſuch a be- 
nent as is 
liable to the 
duty im- 
poſed by 

8 2. Cs 9 
„ 45. 


CASES N TRINITY TERM 


though it was once thrown out by Yates, J. that they could not. 
Now in the preſent caſe there is property, which is the lubje& 
of a rate: but there is no occupier of it. The truſtees have a 
bare naked truſt, not coupled with any intereſt. If any intereſt 
reſulted either to the commiſſioners, or to the owners of the ad. 
joining land, aſter the public purpoſes of the act were anſwered, 
thefe tolls might have been rated. But it is admitted, that all the 
money which is collected under this act of parliament, muſt 
be expended for the purpoſes of the act; and therefore upon 
the ground upon which the Court proceeded in R. v. St. Luke 
Hoſpital (a), namely, that there was no occupier, theſe commil. 
boners are not liable to be rated. This caſe is diſtinguiſhable 
from R. v. the Dock Company of Hull, R. v. the Mayor, 7. of 
London, and all the other caſes mentioned in the argument, on 
the ground I have ſtated, that the commiſſioners are mere 
truſtees to ſuperintend the execution of this act, without any 
perſonal advantage. In the Hull caſe the owners of ſhares re. 
ceived great profits; and in the Hampton-wick caſe, there was a 
ſurplus value of the land belonging to the corporation of Lenden 
which was rateable in their hands, 

Order of Seſſions quaſled. 


(a) 2 Burr, 1053. 
— —o——w — 
The Kix againſt The Inhabitants of Lxrionrox. 


1 juſtices removed Joſehl Price, his wife, and theit 
two children, from Leighton to Church Coppenhall, both in 

the county of Che/ter : On appeal the Seſſions quaſhed the order 
of juſtices, ſubject to the opinion of this Court on the following 
caſe, "The pauper Feeph Price was bound out an apprentice by 
his father (who was ſettled in 1 o9/fanweord) to N. Lindy of 
Church Coppenha!l, ſhoemaker, under an indenture for four years, 
to learn the trade of a ſhoemaker; in which was a covenant by 
the father of the apprentice, that he would, at his own charge, 
find and provide for his ſon good, competent, and ſufficient 
meat, drink, and lodying, on every Sunday in the year during 
the ſaid term; and would provide him with clothes and ap- 
parel of all ſorts, (except working aprons and ſhoes,) and alſo 
waſhing. There was alſo inter alia J a covenant on the part of 
the maſter, to provide for the apprentice meat, drink, and lodg- 
ing (except on Sundays) during the term, The indenture was 
amp» 


properly executed, am atteſted, and written on a 5% ſt; 
The 
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The pauper ſerved under the indenture for the four years in 
Church Coppenhall, for ſix days and nights in each week, and 
went to his father's at Woo//anwood on every Sunday. The pau- 
per's father expended 5 /. and upwards in clothing his ſon, and 
in providing meat, drink, c. for him on Sundays during the 
four years under this covenant; for this no additional duty was 
paid, according to the ſtat. 8 Aun. c. 9. 

Erſkine, in ſupport of the order of ſeſſions, contended, that 
the maintenance of the apprentice on Sundays was a benefit to 
the maſter, for which a duty ought to have been paid under the 
ſtat. 8 An. c. 9. /. 45. which enaQts, “that where any thing, 
« not being money, ſhall directly or indirectly be given, aſſigned, 
« conveyed, delivered, contracted for, or ſecured, to or for the 
« uſe or benefit of any maſter, with cr in reſpect of any ſuch clerk, 
« apprentice, or ſervant, for whom a duty is chargeable by this 
« af, the duties hereby granted ſhall be paid for the full value 
« of ſuch thing or things, Cc.“ This queſtion never having 
been decided, the beſt conſtruction, which the Court can put 
upon the ſtatute, is that which will prevent fraud, If the word 


« thing” be confined to ſomething actually given at the time of | 


binding, or ſecured to be delivered afterwards, it will be open 
to great fraud; to prevent which it ſhould be conſtrued to mean 
any benzfit to the maſter, Then, as by law the maſter of an 
apprentice is bound to maintain the apprentice, his being ex- 
empted from that burden, though only for a part of the year, 
is a benefit to the maſter, for which a duty ought to be paid. 
It is the ſame in effect as giving ſomething to him, And he 
ſtated that it was cuſtomary at the Stamp Office to ſet a value upon 
ſuch benefits as the preſent, in order that the duty might be paid. 
Bearcroft and Manley, contra. The argument on the other 
ſide proceeds on a ſuppoſition that by law the maſter is bound 
to provide for his apprentice : but the law throws no fuch ob- 
ligation upon the maſter; and therefore the ſuppoſed conſe- 
quence does not follow. That the maſter is not bound to pro- 
vide for the apprentice is manifeſt from the ſtat. 8 & 9 V. z. 
c. 30. /. 5. which, after reciting that it was doubted whether 
the perſons to whom poor children are bound under the 43 Ez. 
c. 2. are compellable to receive ſuch children as apprentices, 
enaQts, „that where any poor children ſhall be appointed to 
be bound apprentices, purſuant to the ſaid act, the perſons to 
hom they are ſo appointed to be bound ſhall receive and 
* provide for them, &c, It is equally clear from the word 


« apprentice,” 
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te apprentice,” and from the object of apprenticeſhip, that the 


— duty of the maſter, qua maſter, is only to inſtruct. « Appren- 


The Kins , 


bitants cf 
Lricx- 
TON, 


tice” is derived from apprendre ;” and the object of Putting 
out an apprentice is the learning of a trade. In moſt cafes in. 
deed it is convenient to all parties that the maſter fhould provide 
ſuſtenance for the apprentice, who is living under his roof: byt 
that is a mere matter of agreement; and the very circumſtance 
of inſerting ſuch a covenant in moſt indentures ſtrongly ſheys 
that, without it, no ſuch obligation would be thrown on the 
maſter. The father is under a legal, as well as moral, obli. 
gation to provide for his ſon; and that obligation ſtill con- 
tinues, notwithſtanding the apprenticeſhip ; although for his 
own convenience he generally contracts with the maſter that he 
(the maſter) ſhall provide for him. If it be ſaid that the maſter 
mult feed the apprentice, the argument muſt go the length 
of ſaying that he muſt alfo clothe him; for the one is as nece(- 
ſary as the other: but that was never contended for. In Pan- 
nington v. Sudall (a), where the queſtion came directly before 
the Court, Wallace, who was to have argued that a duty ought 
to have been paid for the benefit which the maſter derived from 
the father of the apprentice agreeing to provide meat, drink, and 
clothing for the appreutice, gave up the point without argu- 
ment. And in R. v. Pori/ea (b), Afton, J. hinted © that the 45th 
ſection of this act, which ſays, © that where any thing or 
% things, not being money, ſhall directly or indirectly be given, 
tc means ſuch other equivalents as a horſe, or other valuable thing 
« of that ſort ; not ſuch an agreement as this is, to provide ne- 
« ceſſaries for his ſon.” 

Lord Kenyon, Ch. ]J.—This has been wexata queſtio ever 
fince I came into We/ftmin/ter- Hall; and various opinions have 
been entertained upon it. It is true, that if an indenture be 
taken to the Stamp Office, they will ſet their value upon every 
ſuppoſed benefit to the maſter for the ſake of the revenue: but 
that is by no means deciſive. The queſtion depends on the 
ſtat. 8 An. c. 9. /. 32. & 45.3 the former of which ſections 
impoſes a duty on all ſums of money given with any apprentice, 
c.; and the latter enacts that where any thing, not being money, 
ſhall be given, contracted for, or ſecured, o or for the uſe or 
benefit of the maſter, the duty ſhall be paid for the full value of 
ſuch thing, in the ſame manner, &c. The latter proviſion was 
inſerted for the purpoſe of protecting the revenue from a 


(a) Bott, 155. fl. 281. (5) Burr, & C. 838. 
fraud 
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fraud which might otherwiſe be practiſed by the parties giving 1792. 
ſomething in lieu of money. For if, as in the caſe put by —— 
Afton, J. a horſe or other valuable thing of that ſort, be given Th Kine 
by the friends of the apprentice to the maſter, that mult be my — 
conſidered to be a benefit to the maſter, for which a duty ſnould 8 
be paid. It occurred to me early in the argument that, in rex. 
order to ſee what would or would not be conſidered as a benefit 
to the maſter, it was neceſſary to inquire what were the duties 
that reſulted from the bare relation of maſter and apprentice. 
And I think that the ſtatute of 8 & 9 V. 3. c. 30. /. 5. throws a 
great deal of light upon that point; becauſe if from the time 
of the ſtatute of Elizabeth to that time maſters could not be com- 
pelled to provide for pariſh apprentices, and that law was made 
for the purpoſe, it ſhews that the obligation of providing for ap- 
prentices did not reſult from the mere relation of maſter and ap- 
prentice; for if it did, that part of the ſtatute of Will. 3. was 
unneceſſary. The caſe of pariſh apprentices is the only one 
where an apprentice can be put out nelens volens : all the others 
depend on the expreſs ſtipulations to be made by the parties in- 
tereſted. It has never been held that the obligation of the maſ- 
ter extended to the providing of clothes for the apprentice, and 
yet I cannot diſtinguiſh that from the obligation to provide ſuſ- 
tenance; for the former are equally neceſſary with the latter; 
and in other caſes than thoſe of pariſh apprentices clothes are 
generally provided by the friends of the apprentice. But if 
every thing is to be valued, and a duty ſet upon it, from which 
a benefit ariſes to the maſter, it might be equally ſaid that the 
earnings of the apprentice ſhould be liable to the duty?” 'The 
argument, therefore, that every benefit which the maſter derives 
from the apprentice, by proving too much, proves nothing. 
The authority of Alen, J. is in all caſes worth reſorting to, 
but particularly ſo in caſes of Seſſions law, in which he was 
remarkably converſant. And his opinion in the caſe alluded to 
is very ſtrong to this point. I think, therefore, that the clear 
meaning of the ſtatute of Anne is that where money, or money's 
worth, is given to the maſter by the friends of the apprentice by 
way of premium, a duty ought to be paid for it ; but that where, 
meat, clothes, &c. are to be provided for the apprentice, no 
duty is payable, becauſe there is not any thing given to the maſter. 
BULLER, J. (a)—The conſtruction which Aſton, J. put on this 
act of parliament, ſeems to be a ſound one, and is warranted by 


(a) Lord Commiſſioner A/wft was fitting in Chancery on this and every ſubſe- 
quem day in the Term, 
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the words of the ſtatute, which are „ that where any thing; rig 
being money, ſhall directly or indirectly be given, & c. contra, 
for, or ſecured to or for the ule or benefit of any maſter, &c Then 
by the very words of the acts it muſt be ſomething contracted 
for, or given to or ſor the uſe of the maſter, independently of A. 
apprentice, The ſtatute then goes on to ſay © with or in reſpect 
« of any apprentice for whom a duty is chargeable by the act: 
this refers to the 32d ſection, where the words are „ ſums, which 
« ſhall be given, paid, contracted, or agreed for, with or in relation 
« to every apprentice, 2c,” Now all theſe terms mean ſomething, 
which is given de the ma/ier, or contracted for; and only apply 
to caſes where the maiter is to derive a benefit from the friends 
of the apprentice, independently of the benefit to be derived 
from the apprentice himſelf; and therefore whatever is given 
for the advantage, benefit, or accommodation, of the apprentice, 
does not fall within the meaning of this clauſe. What was ſaid 
by the Court in R. v. North Owram (a) ſtrongly [ſupports this 
determination. There the grandfather agreed before the bind. 
ing to give the maſter 30 f. to clothe the apprentice, the maſter 
having refuſed to take the apprentice unleſs he were better 
clothed ; and the Court ſaid, * It is not a premium received by 
the maſter: the ſtatute means ſomething given directly or in- 
« directly for the benefit of the maſter.” 1 am therefore of 
opinion that what is given for the benefit of the maſter mult be 
paid for; but that what is given for the beneſit of the apprentice 
is not within the words of the act of parliament. 

GRosk, J.— When we conſider the nature of an apprenticeſhip 
the words of the act of parliament, and what has been aid in 
other caſes, this queſtion does not admit of much doubt, What is 
an apprenticeſhip, but the putting out a young perſon to a maſter 
to teach him his trade. Inſtruction on the one hand, and ſervice 
on the other, are the objects of apprenticeſhip. But ſometimes 
it happens that certain apprenticeſhips are likely to prove lu- 
crative to the parties, and parents are induced to give large ſums 
of money for the purpoſe of having their children inſtructed in 
particular kinds of buſineſs, This the Legiſlature conſidered 
as a fair object of taxation: but, as frauds might have been 
committed on the revenue if the tax had been confined to my 
only, this proviſion was made in the act extending the duty to 
« things” as well as money, Still however the Legillature only 
iutcnded to tax thoſe things which were given in lieu of money 


(a) Burr, &. C. F457 1 
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2s a premium to the maſter to teach the apprentice his trade. 
This conſtruction of the act appears to be ſtrongly confirmed by 
what fell from Aon, J. in the caſe cited at the bar, as well as 
by what was faid in the caſe mentioned by my Brother Buller. 
Therefore on the reaſon of the thing, on the words of the aft of 
parliament, and on the authorities, I am of opinion that this be- 
nefit to the apprentice was not a * thing” for which a duty 1s 


payable under the ſtatute, 
| Order of Seſſions quaſhed. 


— —— — 
Mosts GrirriTH againſt B. HARRISON, ELIZ a BET 


Gatrrirn, T. HARRTISON GRIFFITH, CHARLOTTE 
GrirriTH, Joux YELLHAM, and M. TEIDHAM. 


HIS was a caſe from the Court of Chancery. Doctor 

Guyon Griffith made his will, dated 27th May 1777 ; and 
having afterwards purchaſed and become ſeiſed in fee- ſimple 
of a freehold farm, called Yaxvtorts, and ſeiſed to him and 
his heirs of certain copyhold lands (part of the farm called 
Voxutorts) according to the cuſtom of the manors whereof they 
were reſpectively holden, and having duly ſurrendered the copy- 
holds to the uſe of his will, he by a codicil dated 7th March 
1781, and executed and atteſted fo as to paſs real eſtates, gave 
and deviſed the ſaid farm and premiſes unto Frances his wife 
during her life-time, and after her deceaſe “ to ſuch child or 
« children of him the ſaid deviſor as ſhe ſhould judge moſt pro- 
« ner to bequeath the ſame to by her will.” Doctor Griffich by 
another codicil to his will, dated 31ſt December 1783, and ex- 
ecuted and atteſted ſo as to paſs real eſtates, ratihed and confirmed 
his will and former codicil, and deviſed his eſtate called 
Vawterts, both freehold and copyhold, to the uſe of his wife 
during her life, and direted and empowered her to give and 
deviſe the ſame to any one or more of his ſaid child or children 
by her, in ſuch manner, ſhare, and proportion as ſhe ſhould 
direct and appoint in and by her laſt will in writing, | duly 
executed, but V as the ſaid eflate ſhould not be divided, but tran. 
mitted whole and entire to his heirs. And after reciting alſo that 
he was entitled to the reverſion (and which reverſion hath 
ſince fallen into poſſeſhon) of a certain mefſuage, &c. adjoining to 
Vatotortt, he deviſed the ſime unto his wife for life, to be 


enjoyed by her as part of the eſtate, called YVawtorts, and to 
Vol. IV, 3B be 
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be annexed thereto; and he alſo directed and empowered his 
wife to deviſe and bequeath the ſame to any ſuch one or 
more of his ſaid children as ſhe ſhou!d appoint and direct in 
and by her laſt will; and declared his wiil and intention to he 
that the ſaid eſtate and lands called FYorwtrts, and the ſaid other 
eſtate thereto adjoining, ilould be conſidered as one eflate on! 
te tranſmitted entire to hit family; and alſo declared that in cafe 
his wife ſhould not execute her will in due form, or thould ne. 
glect or omit to make ſuch appointment and deviſe as aforeſaid, 
he thereby deviſed the fame premiſes and every part and parcel 
thereof to the uſe of his own right heirs. Doctor Guzm Grifth 
died in January 1784; leaving Frances Griffith lis widow, and 
five children by her, vz. the ſaid Does Ci his eldeſt fon 
and heir at law, and alſo his heir according to the cuſtom of 
the reſpective manors whereof the copyhold lands are holden, 
the ſaid Thomas Harrijon Griffith, Guyon Grijfith, the ſaid Eliza: 
beth Griffith, and Charlotte Griffith ; all of whom were living at 
the time of his making both the codicils to his will. Franc: 
Grifith is ſince dead, having firit made her will, dated 12th 
April 1784, and executed and atteſted fo as to pals real eſtates; 
whereby, after reciting the before-mentioned codicils, the, by 
virtue of the powers aud authorities to her in that behalf given, 
gave, deviſed, directed, and appointed to her ſazd fon Cuyn 
Griffith all the ſaid eſtates to comprited in the deviſe and power 
of appointment to the uſe of her faid ſon Guyyon Griffith for life 
remainder to the uſe of J. Teldham and M. Ye!dham, and their 
heirs, during the life of Guyon Grifith the ſon, in truſt to pre- 
ſerve contingent remainders, remainder to the ufe of the firlt 
and other ſons of Guy Grifith (the ſon) ſucceflively in tail ge- 
neral, remainder to the ute of the firt and other daughters of 


 Guyon Griffith (the ſon) in tail general, remainder to the uſe of 


M. Criſeth for lite, with remainder to the fame truſtees during 
his life, in truſt, to preſerve contingent remainders, remainder 
to his ſirſt and other ſons ſuccellively in tail general, remainder 
to his firſt and other daughters ſucceſſively in tail general; with 
like remainders to T. Harriſon Griffith, Elizabeth Grifſub, and 
Charktte Griffith reſpectirely iu ſtrict ſettlement. Guyon Griffth 
(the ſon) ſurvived his mother, but is ſince dead, an infant, and 
without iſſue, leaving Mefes Griffith his eldeſt brother, and heir 
at law, and alſo heir according to the cuſtom of the ſeveral 
manors whereof the ſaid copyholds are held. A Griffith the 


eldeſt ſon, and heir of Guy Grifith the deviſor, and alſo the 
| heir 


| 
| 
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heir of Guyon Grifith (the ſon) having aſter the death of his 
brother contracted with Benjamin Harriſon to ſell him the eſtates 
both freehold and copyhold deviſed by the codicils of Cen 
Griffith (the father) and appointed by the will of Frances Griffith, 
Benjamin Harriſon objected to the title to the eſtates z and there- 


upon Maſes Griffth filed this bill agaipſt the defendants for a 
ſpecific performance of the agreement for ſuch ſale, 


The queſtion ſent for the opinion of the Court is, What eſtates. 


each of the children of the ſaid Guyon Griffith the father, and 
Frances Grigith his wife, namely, Guyon Griffith, Moſes Griffith, 
Thomas Harriſon Griffith, Elizabeth Griffith, and Charlotte Griffith, 
took reſpectively in the premiſes in queſtion ? 


This caſe was twice argued ; the firſt time by Shepherd for 
the plaintiff, and Harriſon for the defendants, in Hilary term laſt; 
the ſecond by Borwer for the former, and Morris for the latter, in 
Eafter term: but the certificates were not ſent till this term. 

The plaintiff's counſel made two points; 1ſt, That the power 
was not well executed by Mrs. Gr: 4th, and that Mofes Griffith 
took an eſtate in fee in the premiſes in queſtion, as the heir at 
law of Doctor Grifithz 2dly, That if the limitations in Mrs. 
Grifith's will could not take effect as ſhe intended, and the Court 
ſhould be inclined to give effect to them as nearly as might be, 
then according to the doctrine of cy pres M. Grifath took an 
eltate-tail, As to the firſt ; the power was to appoint to children ; 
but the appointment is to grandchildren as purchaſers, and can- 
not therefore be ſupported. Alexander v. Alrxander, 2 Ven. 
640. 3 Adams v. Adams, Cowp. 651.; Pitt v. Jacen, 2 Bro. Ch, 
Caf. 51.; and Robinſon v. Hardcaſtle, ante, 2 vol. 241. The ap- 
pointment is (after the limitations to Cuy2n Grifith) to Mefes 
Griffith for life, remainder to his firſt and other ſons in tail ge- 
neral, remainder to his daughters in tail general, remainder to 
T. H. Griffith, &c. Now the eſtate- tail to the children of M. 
Grifith being void, as not being warranted by the power, the 
ſubſequent remainders to T. H. Grifith are alſo void. The 
eltate to T. H. Grifith muſt take effect, if at all, either as a con- 
tingent remainder, or as an executory deviſe: but in all caſes f 
contingent remainders it is neceſſary that there ſhould be a pte - 
ceding eſtate of freehold to ſupport it. Now the eſtate for life 
to T. H. Griſſith is not connected with the preceding life- eſtate 
to M. Griffith; there is a chaſm between them; and in order to 
ſupport the former it ſhon!d veſt immediately on the determi- 
nation of the life-eſtate of M. Grifith. It is clear alſo from 
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1792. Mrs, Critebs will that ſhe did not intend that T. II. Griffth 
>—— ſhould take till there was a failure of iſſue of M. Grifith, Ne. 
2 „ ther can the limitation to T. H. Griſſith be ſupported as an ex- 
HAAAIsOx. ecutory deviſe, becauſe it is too remote, being after a general 

failure of iſſue of M. Grifith. Goodman v. Goodright, 2 Burr. 973. 
and Daugl. (a) 507. 1. 3. S. C. If it be contended that the 
eſtate to T. H. Griffith 18 accelerated by the deſtruction of the 
eſtates to the firſt and other ſons of M. Griffith, what was ſaid 
by Buller, J. in Robinſon v. Hardcaſtle (5) is a deciſive anſwer to 
it; © The ſecond ground on which the plaintiffs' title has been 
« reſted is, that if the intermediate limitations in ſtrict ſettlementto 
the ſon be void, it ſhall accelerate the plaintiffs remainder in 
« fee. But the caſe of Alexander v. Alexander is decidedly again 
« it; for the Maſter of the Rolls there ſaid, that though the children | 
te could not take, yet they ſhould prevent the limitation over, 
« When this caſe was directed to be ſent here, the Lord Chancellor 
every properly obſerved that to ſupport this argument the deviſot 
& muſt be conſidered as intending that if the firſt uſe were bad the 
« {ſubſequent limitation ſhould take place, though this ſeemed a 
tc extraordinary attempt to attribute to him. It would be ext. 
&« ordinary indeed, for then it mult be ſaid that, though the de- 
« yiſor has expreſſed an intention in his will to provide for his fon 
&« nd his iſſue, the grandchild ſhould be diſinherited; which mult 
« be the conſequence if the plaintiffs remainder ſhould be ac- 
« celerated.“ Secondly, But if the Court think that, though the 
limitations cannot be ſupported in the manner pointed out by 
Mrs. Griffith, they ought to effeCtuate her general intent as nearly 
as may be, then Ages Griſith mult take an eſtate-tail ; ſince i 
was her intention that the children of Maſer Griffith ſhould tale 
before T. H. Grifjith or any of his children. And this may be 
done on the authority of Brown v. Chapman, 3 Burr. 1626.; and 
Pitt v. Jackſon, 2 Bro. Cha. Caſ. 51. 
| For the defendants it was argued, firſt, That all the limitations 
i by Mrs. Grifith's will might be ſupported ; but, 2dly, That, if 
they could not all ſtand, the life-eſtates to the children of Doclot 
| and Mrs, Grifith were good; and, 3dly, That Moſes Griff 
could not be adjudged to take an eſtate-tail on any principle of 
1 law. 
l Firſt, The limitations to the grandchildren are good in pou 
f of law, and they are warranted by the power of appointment. 
The power was to appoint to * children ;” now though the word 
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& children” has in moſt of the caſes been confined to immediate 1792. 
children, becanſe the context of the power and the particular 
circumſtances of thoſe caſes required it, yet it is comprehenſive * 
enough to include “ family“ deſcendants” and © grandchildren.” Haz nizox, 
In three of the caſes cited the power was created before any of 
the children were in eſe, and therefore it could not by Jaw be 
extended to grandchildren, becauſe the perſon executing the power 
can only appoint in the ſame way that the perſon creating the 
power could, and he could not give life-eſtates to unborn children, 
with eſtates of inheritance to their children ; in the other caſe, 
Adams v. Adams, the words in the power were © to the child or 
children of S. A. on the body of F. begotten or to be begot- 
« ten;” which confined the meaning to the immediate children 
of thoſe two perſons. But in this caſe there is no objection in 
point of law to the appointment to grandchildren ; for Doctor 
Grifith himſelf might have limited the <ſtate exactly as Mrs. 
Grifith has done, becauſe all the objects of the appointment were 
in ee when the power was created. And it is apparent from 
{cyeral parts of Doctor Griſitb's will and codicils that he intend- 
ed that the eſtate ſhould be limited to his grandchildren, In 
one of his codicils, where he enabled Mrs. Griffith to appoint to 
his children, he added this reſtriction, “ but ſo as the ſaid eſtate 
e ſhould not be divided, but tranſmitted whole and entire to his 
« heirs;” and in another part, that * the newly-purchaſed land ad- 
« joining to Varwtorts and Yawtorts ſhould be conſidered as one 
« eſtate, and be tranſmitted entire to his family.” From theſe 
words, “ tranſmit,” „whole and entire,” and “ family,” it is 
clear that Doctor Griffith intended that his widow ſhould limit 
the eſtate to their children in ſtrict ſettlement. And the power 
being to appoint © in ſuch manner,” c. it includes all the cir- 
cumſtances attending the execution of it. But this does not de- 
pend on reaſon only; for the caſe of the Duke of Devonſhire v. 
Lord George Cavendiſh (a) decides the preſent, There a power to 
appoint 
(% Det dem. Duke of Drvonsnire and Duke and Ducheſs of PoxTLAND v. 
Lord GxorGE CAvENDISH, H. 22 G. 3. B. R. 

This was an ejectment for a meſſuage in the pariſh of St. James, Wſlwinſter, t. ĩcd 
at the Sittings before Lord Man field at Maſlminſter. A verdict was taken for the 
plaintiff, ſubjeR to the opinion of the Court on the following caſe. Lady Bur /ington 
being ſeiſed in fee of the meſſuage in queſtion, made her will, cated 2cth Feb. 1755, 
o the etfect following : © 1 do give and deviſe all my manors, meſſuages, lande, tene- 
ments, mines, fre-farm and other rents, advowſons, &c. and hereditaments whatſo- 
«ever, in Great Lritain, er elſewhere, with their rights, members, and appurte- 
** nances, unto R. Arunde and C. Lenton, their heirs and aſſigas, to have and to hold, 
„Sc. to the following uſ's: wiz. to the uſe and behoof of my fon in law William 
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appoint to children, as in this caſe, was held to extend to grand. 
children; becauſe the Court thought that it was the intention of 
the 
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& out impeachment of waſle, Sc. and then to truſtees to preſerve continent te- 
© mainders, in caſe of the determination of the eſtate during his lice by forteiture, 
« &c.; and aſter his dectaſe to the uſe and behoof of ſucli of his child or children by 
4% Charlotte Lady Cavendiſh, his late wife, for ſuch eſtate and e ſtates, and in ſuch ſhares 
4 and proportions, gnd under and ſubje& to ſuch powers, proviſoes, conditions, re. 
* ſtrictions, or limitations, as he ſhall by deed in writing, ſignea and atteſted by and 
4“ in the preſence of two or more credible witneſſes, or by his will fo figne(!, Sc. ro- 
« minate, direct, limit, or appoint ; and in default of ſuch nomination, to the uſ: of 
6 all and every tie child or children of the ſaid Milliam Lord Cavendiſ by tle (aid 
« Charkite Lady Cavendiſh, equally to be divided between them, if moe than one, 
« ſhare and ſhare alike ; to take ſeverally as tenants in common, and not as joint 
„ tenants; and of the ſeveral and reſpective heirs of the body or bodies of all ad 
« every ſuch child or children, lawfully to be begotten ; and failing iſſue cf any oi: of 
© the ſaid children, then as to the ſhare or ſhares of him, her, or them ſo dying without 
* iſſue, to the uſe of every other ſuch child or children, equally to he divided between 
ie them, Cc. (as before); and if but one child, then to the uſe of ſuch child, ard the 
« heirs of his or her body; and for default of ſuch, to the uſe of Milliam Lord Cavu- 
« diſb, his heirs, &c. for ever.“ She alſo gave Lord William a power to leaſe for 
twenty-one years; and bequcathed to him all her perſonal eſtate, in confidence that 
if there ſhould remain any ſurplus, he would divide the ſame among his chilcren at 
his diſcretion. And ſhe appointed him her executor, At her deceaſe Wiliam Lord 
Cawendifb, afterwards Duke of Devorſbire, had iſſue then living the ſaid Jan Lud 
Cavendiſh, now Duke of Dewonſhire, Rickard Lord Cavendiſp, and George Lord Cover 
difp, and Derothy now Ducheſs of Portland. William Lord Caverdifh entered by virive 
cf the ſaid will, and remained in poſſeſſion 1i1] his death. Previous to his deceafe, 
beir g Duke of Devonſpire, he made his will, dated 18th AMay 1763, as follows ; * allo 
c give and deviſe unto my brothers George Cawerdiſb and Frederic! Cavendiſh, tltit 
« heirs and aſſigns, all ſuch real eſtate, either in poſſeſſion, reverſion, remainder et 
te exe ctancy, as I have power to diſpoſe of, either by the will of Dyr-thy Rib 
« deceaſed, or of my own or late father's purchaf+, or otherwiſe howſoever, and alſo 
« all my money which I have power to raiſe out of my eſtate, and all other perſonal 
&« eſtate? of which ] have not made, or ſhall hereafter make, any particular appoint- 
© ment (except ſuch part as I ſhall hereafter bequeath to my eldeſt ſon) in truſt 
ie that they do pay and appropriate unto the uſe of my daughter Uorciby 30,000/, 
*« which I give her as a portion.” He then directed them to lay out the remainder 
of his perſonaleſtate in land or government ſecurities for bis two younger ſons, Richerd 
and George Cawendifp, in equal ſhares, until the younger attained twenty-one years; 
and then to make an equal partition, ard ſtand ſeifed, as to one divided motety, to 
the ufe of the ſaid Richard for life, remainder to truſtees to preſerve contingent It - 
mainders, with remainder to truttees for 500 years, in truſt for the firſt and every 
other ſon of Richard ſucceſſively in tail male, remainder to his ſon Geerge for life, ie-· 
mainder to truſtees to preſerve contingent remainders, during the life of George, te- 
mainder to truſtees ſor 500 ers to the firſt and every other ſon of George ſucceſ- 
fively in tail male, remainder to his eldeſt ſon Y/"Uliam Cavendiſo, his heirs, &c. for 
ever. The like of the other divided moiety, mutati: mutandis And he declared the 
truſt of the ſaid ſeveral terms of 500 years to be ſor the purpoſe of providing out of 
the ſaid ſeveral eſtates, compriſed within thoſe terms, ſuch jointure or jointures for 
the wife or wives which his ſaid fons Richard and Gezrge ſhould reſpective ij 
have during the life of ſuch wife or wives, and alſo ſuch portions for the younger 
children of his two ſons, as the truſtces ſhould think reaſonable and direct, and in 
like manner for the daughters. The deviſor William Duke of Dewonſbire died, 
leaving iſſue M illiam, the preſent Dulce, Dorotby Ducheſs of Poriiand (the * 
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the perſon creating the power that it ſhould be ſo executed; and 179% Mt | 


there being no rule of law againſt it, inafmuch as all the objects 
of GarIFFITH 

againſt | 

9 HAK R Ito. {1 
the plaintiff) the (aid Richard Lord Cavendiſh, and the def-ndant Lord George Cawendiſhe | | 
The perſonal eſtate of the ſaid Vim Duke of Deverſhire amounted to upwards of | [1 
2c,cool. after payment of the ſa.d 50,0001, tothe Duchels of Pe tiand, which has been ; 
paid to her; and the real eſtate deviſed to the ſaĩd Lord Ficherd and Lord Geerge | | f 
Cavendifo awounted to upwards of 20007. fer annum. Lord Rich Cavendiſb is latcly = 
deceaſed, 2 bachelor. The queſtion is, whether the will of the late Duke of Dewon- 
ſire was a good execution of the power given to lum by the w.ll of Lady Burlingten, 


or to any, and what cxtent ? | | 

After the argument, the Court took time to conſider cf tlie cafe z and on a ſubſe- by 
quent day in that term, 0 | 

Lord Ma xsPIEU e, Ch. J. delivercd their opinion as follows: This ejeAment is 4 
brought for the third part ot lands, belonging to the late Counteſs of Burlingion, claim- i 
ing under her will; the lefſors of the plaintilf infiſting upen the az poirtment being 
void. The queſtion is, whether the will of the late Duke of Devonſhire is a good ex- L 
cution of the power given to him by Lady Aurlingtan, or to any, and what extent? +91 
Laly Burlington gave the Luke a power te appoint to ſuch child or children: (Mating the 4 4 [ { 
words); ard lor want ol appointment, to all, as tenants in con mon, in tail, with | 
croſs-remainders, The Duke limited all the eſtates in queſtion to his two younger 
ſens, in ſtrict ſettlement, with a power to make jointures, Sc.; remainder in fee to # 
the preſent Duke. A ground ſtruck me, in conticering this cole, which the parties | 


BS 


had rot thought of, or adagted tne cafe to. I have read the will, and wiſh you to adapt 
theſe acts. The Duke of Dea ſhire by will left great bequeits to all his chilcrer ; 
to tue preſent Duke mines, jewels, pictures, Sc.; to the Ducheſs of Portland 30,000). ; 
and leſt lis eſtates, charged with 20,cco/. to the increaſe of the perfonalty, Re then 
gave 10c0 1. fer arn:m to each cf his younger ſons. At the Duke's death the children A 
were all under age, but have tince attained twenty-one. They have all taken the be- 1 
queſts under the will, and ave enjoyed them ever fir:ce, Ihen row obj: & to the | 
appointment under the will, : 
1 ground It is not permitted to any of the parties to this cauſe to diſpute the b 

Duve's will, or whether he has mace this appointment legally or illegally. Their 
mouths are ſhut, It is a tacit condition that every man who takes under a will is 
bound, nc; only not to difpute the will, but to maintain the title of ail the reſt, unleſs f 
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he give up every thing under it. Ne rule can be better eſtabliſned than that whoever 
takes under a will, unleſs he give up the right which he derives from it, car not dif. 
pute other proviſions of it, A inott reaſonable rule; becauſe a man makes his will, 


— — — 


luppotirg the wude to ſtand. An old entail diſcovered may overturn the whole plan- 1 
Here the plaintiffs are tenants in tail under Lady Farlingten's will, and tenants for life | 
under the Duke's. They claim great property under the Duke's will, and have taken [| . 
it, If they 1<je@ his will, they muſt renounce all benefit under it. Therefore tliey i 
are bound to ſuffer a recovery, or make the title complete. That is deciſive. 2dly, ; 4 5 
It is ohjected that the appointment, being void in part, ſhould be void iz tete: but as i | 
to that, we are of opinion, that if void as to the chileren, it is good to Lord Ceerre' 1 f 
for life; and therefore this ejectment at any rate is premature. But the laſt ground | bg 
of conſideration, and which is what the caſe is particularly adapted to, is, whether | A 1 
the power was well executed. As we are all of opinion with the iffue unborn, and 6 7 
al other parties are of age, and defire our opinion, we think for the ſatisſaction of 1 | 4 
the family we 0ught to give it, though it is not neceſſary. All powers muſt he exe- . * 
cute according to their meaning. Wien a power is given to ailot amongſt particular i FH 
M jects, the party cannot give it to other objects. All the caſes cited went on that 4 | | 
ground z whether the perſon giving that power meant it ſhould be extended ſo far as j l 1 
the caceulion went. Alexander v. Alexander, 2 Ves. 610. is no more. Maddiſin v. j i 4 
3 B 4 Andes, | 4 
5 1 
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of the appointment were in exiſtence when the power wag 
created, That caſe was determined by the unanimous opinion of 
this Court, after great deliberation. But, 2dly, If the limitations 
to the grandchildren cannot be ſupported, thoſe to the children 
may. If the execution of the power be bad ia it's ſvll extent, 
that part which is warranted by the power may be retained and 
ſupported, and the exceſs rejected, if the one can be diſtinguiſh. 
ed from the other, It was ſo ſaid in expreſs terms by Sir 7. 
Clarke in Alexander v. Alexander, And in Zouch v. Woolſton (a), 
Lord Mansfeld ſaid, „ No doubt could ever have been made 
« whether a man might not do leſs than his power, or if he did 
s more, whether it ſhould not be good to the extent of his power,” 
Now here it is capable of being aſcertained which part is ex- 
ceſſire, and which within the ſcope of the power; that which 


(a) 2 Burr. 1147. 
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Andrews, 1 Yes. 57. No concluſion can be drawn from Alexander v. Alexander 
that „ childjzen” may not, in ſome caſes, be extended to ** grandchildren” 
and * preat-grandciti.dren.” Mtb v. Blackman, 1 Va. 156. ſhews it may. 
There are three grounds trom which we are of opinion that this was a good execu- 
tion: 1ſt, from the ſubje ct. matter of the power; zdly, trom the limitations over for 
want of appointment; 3dly, from the words in which the power is created. iſt, 
T :iis is not inancy, nor to be turned into money, nor portions, It is a limitation ei 
4 tamily eſtate, how it ſhall go atter her death. She conſideted how it ſhouid go, be. 
ing determined tuat it Hould go amongſt grandchildren. Suppoſe ſhe had only ſaid, 
at the time ct making her will, that ſhe meant it to go to the grandchildren; it 
muſt have been inguned uhether abſolutely, or in ſtrict ſettlement ; if fo, her anſwer 
muſt have been “ in 1trict ſettlement.” There are two kinds of ſettlement, one by 
which the iſſue of the perſon to whom tlic firſt limitation is made ſhall certainly take, 
Ly giving the firit taker only an eſtate for life; tlic oer by creating an eſtate-tail in 
tlie tirit ia ſtance. But then there is a trick in law, by which, when the iiTve arriveat 
twenty one, the entail may be barred. 1f this had been iepreſented to Lady Bu. 
tony her anſwer would have been, thac ſhe was ſorry ſor it, as it miglu be n mean of 
actating her purpoſe : but then it would be anſwered to tliat again, that there Was a 
tick againit that to make a ſtrict ſettlement. That was meant; but to guard aguuſt 
all events, ſhc ſaid .I will put the fatber in my place, and give him authority, if * 

** chooſe to exccute it.” If the words © in ftrict ſettlement” had been ufd, 10 botly 
could have doubted her meaning. Now all the words in the language, except the, 

ve uſed to carry this power as far as poflible, and to ſhew that ſhe meant an app0.1its 

ri ent in ſſrict ſettlement. Whatever he might do with his own eftate, he might do 

with this; that was her intention, only that the children were the objects. What is 

the uſe of powers? it implies a ſtrict ſettlement, with power to ne Jointures, leaſesy 

824 raile jortions. 

Partial obje ions have been made, which it is not material to go into; 25, that 
the Duke of Devonſbire could not take a reverſion in this caſ; and Al:xander v. Alix* 
ander was cited; in which caſe the Maſter of the Rolls was of opinion that a re vet ſion 
coule not be given, But why? becauſe it was meant as a portion; but this was not 
ſo. Another objection was, that the power could not be delegated. That is a good 
maxim, but it does not apply to this caſe; for Lady Burlingten did not fix the power 
of ointuring, but gave authority to the Duke to give the power. He made the 
ptrwver, and thereſore there is no Eulrgation, On Il the grgunds we are of opinion 
zh thgdefendaut, 1 
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s giren to the children may be ſupported, and that to the 
grandchildren rejected. What was ſaid by Sir T. Clarke in Alex- 
ander v. Alexander, and by Buller, J. in Robinſon v. Hardcaſlle, 
apainſt this conſtruction, is referable to the ſubject- matter of 
thoſe particular caſes. The ſirſt was a caſe of perſonalty; be- 
tween which and realty the Court ſaid in the Duke of Devonſhire 
v. Lord George Cavendiſh there was a wide diſtinction. And 
in the other, an eſtate-tail was given to the grandchildren, in 
default of appointment. If the limitation to the firſt and other 
ſons, O. of M. Griffith be removed, the remainder to T. H. 
Griffith for life is thereby accelerated. There are many caſes in 
which a ſubſequent remainder has been ſupported, though the 
preceding one could not; c. g. that of a deviſe to a Monk. 
Perk, fet. 566. In the one caſe the Monk was incapable of taking; 
ia the other, the grandchildren; but the ſame conſequence 
follows from both. If, under a power to appoint to children, an 
appointraent were made to one fon for lite, remainder to a 
ſtranger for life, remainder to another ſon, the intermediate 
limitation would be void, and the laſt would take effect on the 
determination of the firſt; ſo in the caſe of an intermediate 
appointment to grandchildren, not warranted by the power. 
Upon the ſame principle proceeded the caſes of Hodſon v. Am- 
broſe (a); Warner v. White (b); and Avelyn v. Ward (e); in 
which laſt caſe Lord Hardwicke ſaid (d), „ I know no caſe of 
& a remainder, or conditional limitation over, of a real eſtate, 
« whether by way of particular eſtate fo as to leave a proper re- 
e mainder, or to defeat an abſolute fee before by a conditional 
„limitation, but if the precedent limitation, by what means 
« ſoever, be out of the caſe, the ſubſequent limitation takes place.” 
In Adams v. Adams (e) it was expreſsly ſaid in the certificate, 
lent by this Court to Chancery, that though Frances Adams had 
exceeded her power by limiting to grandchildren, yet that the. 
limitations ought to prevail as far as her power extended; and 
that the limitations to her daughters for life were good: now 
that muſt mean not only the limitations of the reſpective moieties 
to the two daughters, but of the croſs remainders alſo between 
them. And in the Duke of Devonſhire v. Lord Cavendiſh Lord 
Iansfield faid, though the limitations over were void, the life 
eltates to Lord Richard and Lord George Cavendiſh were good, and 
that not merely as to their reſpective moieties but as to the croſs- 
remainders in thoſe moiet.es alſo, It has been objected how- 
00 Deng), 337. 3d edit. (5) PE. 344 n. 4. (e) 1 Pet, 420. 
, 422. (e) Cp. by7. 
EVER 
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1792. ever that the limitation to T. H. Griffith cannot take place, be. 
cauſe it is a contingent remainder, depending on a prior limita- 
3 tion, which is void : but the limitations to the immediate chil. 
Has«10x. dren of Mrs. Gr:i/7th are not contingent, but veſted remainder; 

they are veſted in intereſt, and only wait ſor the dropping of the 

poſſeſſion to veſt in poſſeſſioun. 3dly, The doctrine of cy pros js 

not applicable here; in the manner contended for. That doctrine 

is originally taken from Lilt. /e#. 351; where it is ſaid, « If 
feoffment be made upon condition chat the ſeoffee ſhall give 
« the land to the feoffor, and to the wife of the feoffor, and to the 
« heirs of their two bodies engendered, and for default of ſuch 
cc iſſue, remainder to the right heirs of the feoffor ; if the huſhand 
ce die, leaving the wife, beſore any eſtate-tail made to them, Cc. 
the feoffee ought to make an eſtate to the wife as near the cine 
& dition, and alfa os near to the intent of the condition, as he may mate 
« it, G. to the wife for life, without impeachment of waſte, re- 
« mainder to the heirs of the body of her huſband on her begot. 
« ten, remainder to the right heirs of the huſband,” And the 
reaſon given why ſhe ſhould have an eſtate for life, without ine 
peachment of waſſe, is, that “ the condition was, that the eſtate 
«© ſhould be made to the huſband and wife in tail; and if ſuch 
« eſtate had been made in the huſtand's life, then after the huſ. 
« yand's death ſhe would have had an eſtate in tail, which eſtate 
« is without impeackment of waſte.” Lord Cole, in his comment 
on this ſection, puts ſeveral other inſtances (a); one of which is, 
that if A. enſeoff B. on condition that B. ſhall make to C. 
(a layman) an eſtate in frankalmoigne, he muſt make an eſtate 
to him for his life ; becauſe it is as near the condition as may 
be. Put in neither of the inſtances is a larger eſtate given than 
directed: whereas if, according to the ſuppoſed doEtrine of cy pres 
here, an eſtate-tail be given to M. Grifh, the Court will gire 
him not only a different, but a larger eſtate than that created by 
Mrs. Grifith's will. In the two caſes cited for the plaintiff, the 
intention of the parties could not be effected in any other way 
than by giving eſtates of inheritance to the firſt takers, Here 
indeed it has been argued, that it was Mrs. Grifith's intention 
that the ſubſequent eſtates ſhould not take place till there was a 
failure of iſſue of M. Grifith : but, in the firſt place, as far 25 
depends on intention, the Court muſt be guided by the in- 
tention of the perſon who creates the power, and not by that of 
him who executes it; and even if Mrs. Grifith's intention were 
to be reſorted to, it is equally conſiſtent with her intention that the 
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laſt eſtates ſhould take effect, if the former could not; becauſe 
the ſame will provides for all. In Chapman v. Brown too, it 
mull be obſerved the Court did not create an eſtate different 
from that given by the deviſor;z for he in expreſs terms deviſed 
an eſtate-tail; it was © To the ſecond ſon of R. Brown for life, 
« and after his deccaſe to the firſt ſon of his body and the heirs 
« male of the body of /uch ſecond fon.” It was there argued that 
ſome words were omitted in tranſcribing the will, and the Court 
were ſtrongly preſſed to inſert them; but they thought that 
they had no power to give an eſtate which the deviſor had not 
given z and that the words which he had uſed would beſt anſwer 
his intention : whereas here the Court by aſſuming ſuch a power, 
in giving an eſtate-tail to M. Grifith, will fruſtrate the intention 
of the parties, by overthrowing all the ſubſequent limitations, 

In reply to the lit point, it was ſaid, firſt, that the caſe of the 
Duke of Devonſhire v. Lord George Cavendiſh was diſtinguiſhable 
from the preſent, becauſe there the words creating the power 
were more comprehenfive than thoſe uſed in this caſe: but, 
ly, If they could not be diſtinguiſhed, that caſe was expreſsly 


decided on another ground, namely, that none of the parties 


claiming under the will could diſpute it; and therefore what 
was ſaid by the Court reſpecting the appointment was unneceſ- 
ſary; and, 3dly, That, if it had been the ground of deciſion 
that caſe ſtood alone, as oppoſed to all the other cafes upon the 
ſubject, And it was obſerved, that the principle upon which the 
cales of Warner v. I} hite, &c. were decided was more favorable 
to the plaintiff in this caſe than the defendants z becauſe as in 
thoſe it was not the intention of the deviſor that the children of 
the firit deviſce ſhould take by purchaſe they were excluded, 
ſince if they had taken at all they mult have taken as purchaſers ; 
ſo here it was the intention of Doctor Gr:77h that the whole 
eſtate ſhould be taken by his immediate children; whereas if 
the appointment were ſupported, the grandchildren would take 
as purchaſers, Nor could that claſs of caſes govern the preſent, 
conſidered on the ſecond head of argument ; becauſe, as the 
will only ſpeaks from the death of the deviſor, a deviſe to a per- 
ſon, who dies before the deviſor, is an abſolute nullity. The 
caſe too of the Monk is alſo inapplicable here; in order to make 
them like each other, the inſtance ſhould be put of a deviſe to a 
Monk for life, and aſter his natural death to A. B; in that caſe not 
on'y the liſe-eſtate to the Monk would be void, but the ſubſequent 
remainder alſo, depending upon it. What was ſaid in Auchyn v. 
Ward, that if the precedent limitation, by what means ſoever, 
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is removed, the ſubſequent limitation mult take place, muſt be 
underſtood with this reſtriction, that the precedent limitation cala 
take place, whereas here the precedent limitation to the children 


Hasso. of MH. Griffith never could. And with reſpe to the third 


point; the principle of the caſes cited is applicable here. Thoſe 
caſes ſhew that where the general intention of the deviſor can be 
clearly diſcovered, and the whole of what he has directed can- 
not be executed, the Court will give effect to as much as they 
can, conſiſtently with the rules of law. 


The Curt took time to conſider of this caſe ; and on this day 
they ſent the follow ing certificates to the Court of Chancery, 

This cafe has been argued before us by counſel, and we have 
conſidered of it. The operation of the will of Frances Griffith 
mult be confined within the Jimits of the power given to her by 
her huſband. He empowered her to give, deviſe, and bequeath, 
to any one or more of his child or children, in ſuch manner, 
ſbare, and proportion, as ſhe ſhould by her wi direct and appoint, 

His child or children are the only objects mentioned in the 
power; and we think it is clear that ſhe could not make any 
other perſon a purchaſer of any intereſt in the property. The 
whole of the execution of the power muſt be exhauſted upon the 
children. The execution, which ſhe has attempted, takes in 
perſons who were not children of the teſtator, and affects to 
make them purchaſers; and is not only not warranted by the 
words of the power, but might give a deſcendible quality to the 
eſtate to perſons out of the teſtator's views, viz. to the heirs 
ex parte maternd of the children of the ſons, and ex parte paternd 
of the children of the daughters, 

But although the appointment cannot, as we conccive, take 
effect in the particular manner the widow intended, yet her 
general intention being that the chiidren of her ſeveral children 
ſhould take eſtates of inheritance in tail general, on the death of 
their reſpective parents, we think that that general intention 
ſhould be carried into execution, as far as the power given by 
her kuſband will allow; and conſequently, that Guyon Griffith 
the ſon, and his brothers and ſiſters, reſpeCtively, took eltates 
in tail general. This conſtruction we think fairly warranted by 
great authorities. KENYON, 


N. GRosE. 


In the execution of powers the material object to be attended 


to is the intention of the perſon, creating the power; and that 
untentien 
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intention is to be collected from the words of the will, or other 
inſtrument, giving the power, according to the ordinary and 
common acceptation of the words, and not according to any 
legal or technical expoſition of them. 

A ſettlement on a child for life, with remainders to his firſt 
and other ſons in ſtrict ſettlement, is in common parlance a ſet- 
tlement on the child; and the general intention of perſons, who 
look forward to future ſettlements, is that the eſtate ſhall be 
tied up as long as the rules of law will allow. 

The queſtion is, whether the words uſed in this will ſufft- 
ciently indicate that intent? and we are of opinion that they do. 
If the words © in ſtrict ſettlement” had been uſed, the caſe 
would have admitted of no doubt: And we think the words 
« manner,” „ ſhare,” „ proportion,” and « tranſmit,” are 
equivalent to them. The wife having a power of ſettling the 
ellate among the children in ſuch manner as ſhe thought fit, it 
is as extenſive as if every manner had been expreſsly enumerated, 
or the teſtator had ſaid -** in ſtrict ſettlement, or otherwiſe.” 
Beſides, the word © tranſmit” in our judgment moſt naturally 
applies to a ſtrict ſettlement, and means that the remote deſcend- 
ants of the teſtator, as far as the law allows, ſhould take by the 
gift of the wife, and not by deſcent. 

The word “ children” has been held to be co-extenſive with 
iſſue; and to include grandchildren, and great-grandchildren, 
both in law and equity; as we find in }/7/d's caſe, 6 Co.; Bend- 
lie, 30; and 1 Ventr. 231. We think the intention of the teſta- 
tor in this caſe requires that conſtruction, and that the teſtator 
uſed the term * children” as denoting the branches ſprung 
irom him. The expreſſions that it was his will and intention 
« that the eſtate called Yawwtorts, and the other eſtate ad- 
« joining, ſhould be conſidered as one eſtate,” and be “ tranſ- 
© mitted entire to his family,“ confirm our opinion. 

The cafe of the Duke of Devonſhire againſt Cavendiſh ſeems 
to us to be in point : and the language there uſed by the Court 
was that whatever the perſon to whom the power was given 
might do with the eſtate if it were his own, he might do now ; 
with this exception only, that the children were the objects. 

But ſuppoſing that the eſtate could not, under this power, be 
{tritly ſettled on the ifſue of the children, yet we are of opinion 
that Myſes Griffith cannot make a good title to the eſtate. 

There is primd facie a contradiction in the power, which firſt 
enables the wiſe to give to one or more of the children in ſuch 
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proportions as ſhe thought fit, and afterwards adding the reftric. 
tion that the eltate ſhould nor be divided but tranſmitted whole 
and intire to his heirs ; for if the eſtate were always to remain 
intire, it could not be divided into different proportions. The 
only way of making the different parts of this power conſiſtent, 
(provided the eſtate cannot be limited in ſtrict ſettlement) is to 
conſider the word & heirs” as applicable only to more remote 
deſcendants than the children; and to confine the wife's power 
of appointment to the children during their lives only; in which 
caſe whatever appointments the wife might make amongſt the 
children, during their lives, the eſtate, after their deaths, would 
go intire to the right heir of the teſtator. If the teſtator dele. 


| gated this power to the wife merely to ſecure the obedience of 


Saturday, 


the children to her, this conſtruction will anſwer the end. 
In either way, we are of opinion that 31/25 Grifith takes only 


an eſtate for life in poſſeſſion. 
W. H. Asnnunsr. 


June 15th, 1792. F. BuLLEx. 
— —T—ͤ—̃—j— —— - 


The Kix egainſt J. Major, 


June 16th. : 


It is illegal 
to fell corn 
by any other 
mieature 
than the 
Wincheſter 
meaſure, 


THIS was a conviction on the 22 Car. 2. c. 8. , 2. C 22 

& 23 Car. 2. c. 12. /. 2. for buying corn on thc 230 
Fuly 1791, at Nezwpert in the e of Wight, by a buſhcl different 
from the Wincheſter meaſure. It appeared by the evideuce ſet 


forth in the conviction that the corn was bought by the 


cuſtomary meaſure uſed in the Ne of Wight, which contains 2 
pint more than the Wincheſter meaſure. The defendant was con- 
victed in 40 f. and 10/. 15 c. being the value of the wheat fold, 

By the ſtat. 22 Car. 2. c. 8. / 2. it is enacted, that © if any 
« perſon ſhall ſell any fort of corn or grain, uſually fold by 
« buſhel, either in open market, or any other place, by ay other 
« buſhel, or meaſure than that which is agreeable to the ſtandard 
« marked in his Majeſty's Exchequer, commonly called the Mir. 
te cher meaſure, containing eight gallons to the buſhel, he ſhall 
« forfeit for every ſuch offence the ſum of 40.5.” And by tlc 
22 & 23 Car. 2. c. 12. fe 2. it is enacted, that « Every perſon 
« who ſhall ſell (a) or buy any corn, Ec. in any other manner than 
« as is directed by the [aid act, (22 Car. 2.) ſhall forfeit and loſe, 


| (a] No objection was made that the B. her was not Lable to both the penalties 
under this act. beste 
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befde the penalty of the former act appointed, all corn, Dc. bought 
or ſold contrary to the act, or the value thereof, Wc. 

Bearcreft (a), againlt the conviction, aſter obſerving that it did 
not appear that theſe ſlatutes had ever been enforced, and that it 
was 2 matter of public notoriety that a cuſtomary meaſure was 
uſed in many parts of the kingdom, ſaid, that however they 
might formerly have been obſcrved, they were virtually repealed 
by ſeveral modern acts of parliament; 10 Ces. 3. c. 39. 29 Ges. 3, 
c. 58, and 31 Geo. 3. c. 30; which direct returns to be made 
of the average price of corn, and expreſsly mention the cuſtom- 
ary as well as the Winchfer meaſuie. The 10 Ges. 3. c. 39. 
J. 1, direQs juſtices to order weekly returns of the prices of corn 
to be made; and the 4th ſection enacts, that © the juſtices ſhall 
« cauſe a ſtandard Wincheter meaſure buſhel of eight gallons to 
« be provided and kept at each market-town, from whence ſuch 
« return ſhall be directed to be made; and ſuch return ſhall be 
« the average prices of wheat, Wc, by the cuſlomary meaſure of 
« each reſpective market, and alſo the average prices by the 
« ſtandard or N inchaſer buſhel.” By the 17 Geo. 3. c. 40. the 
zbore act is continued for feven years, and from thence to the 
end of the then next ſeſſion of parliament, The 29 Ges. 3. c. 58. 
J. 20. after the appointment of inſpectors of the prices of corn, 
direts millers, factors, C'. being buyers of corn for ſale, to de- 
liver to the inſpector an account in writing, ſigned by them, of 
the quantities reccived by them during the week, with the prices, 
and by ærhat meaſure or weight the ſame was bought, under a pe- 
nalty of 10/.; and by /e#. 24. the inſpectors are directed in 
their returns te compute the quantities of corn by the Wincheſter 
buſhel, And by the 31 Geo. 3. c. 30. /. 83. every inſpector is re- 
quired to make a compariſon between the Winchefer meaſure 
and the meaſure commonly uſed in the city or town, for which 


he is appointed inſpector; and, within a month after his appoint- 


ment, to afhix in ſome conſpicuous place in the market or town- 
hall a ſtatement in writing of ſuch compariſon, and return a copy 
of the ſame to the receiver of corn-returns. 'The Legiſlature has 
therefore recognized and adopted the cuſtomary as well as the 
Winchter meaſure in theſe ſeveral acts; and particularly in tae 
29 Gee. 3. c. 58.3 otherwiſe they would be requiring the buyer 
to criminate himſelf by delivering an account in writing of the 
corn bought by him by an illegal meaſure, 


{s) This was argued in Hilary term laſt. 


14 Marrynatt, 
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Marryatt, contri, Not withſtanding it has bcen uſual in many 
parts of the country to ſel] by a cuſtomary meaſure, it is illegal. 
The cafes of Noble v. Durell (a), and FHeckin v. Cithe (5), pro- 


J. No. ceeded on the ground that only one meaſure was permitted to be 


uſed throughout the kingdom. The ſtatutes of Car. 2. which 
create this oftence, are expreſſed in the moſt poſitive terms, and 
are not repealed by the modern acls alluded to, which were made 
for other purpoſes. All the proviſions in theſe latter acts haye 
one object in view, the aſcertaining of the quantity of corn in the 
kingdom, and its price; which could not be effected by dired. 
ing the returns to be made according to the meaſure in each 
particular place if thoſe meaſures varied. It therefore became 
neceſſary to direct the inſpectors to diſtinguiſh in their returns 
between the one meaſure and the other: but it cannot be infer. 
red from thence that the Legiſlature meant to ſanction the ul: 
of any different meaſure from that mentioned in the ſtatutes 
of Car, 2.; but, on the contrary, the policy of abiding by 
thoſe ſtatutes is apparent even from the modern acts. The ob. 
ject of the ſtatutes of Car. 2. was to have only one meaſure 
throughout the kingdom; the object of the modern acts was to 
aſcertain the exact quantity of corn in the country, But az 
notwithſtanding the penalties inflicted by the former, perſons 
continued to ſell by different meaſures, the purpoſes of the 
latter acts would have been fruſtrated, if the Legiſlature had 
not adapted the proviſions of them to the cuſtoms of the 
country: but ſtill the latter acts left the perſons ſelling by cul- 
tomary meaſure open to the penalties of the ſtatutes of Cur, 2, 
Neither is there any foundation for the argument, that by 
this conſtruction millers and factors are compelled to criminate 
themſelves, by making a return of corn bought by cuſtomary men- 
ſure ; becauſe they have the option of buying by ſtatute-meaſure, 
De Court ſaid, that as this was a queſtion of very general 
concern, they would take time to conſider of it. 

Lord Kexyon, Ch. J. now delivered the opinion of the 
Court, —We have hitherto delayed giving judgment in this caſe 
in the hopes of diſcovering that the farmers in general have been 
acting under a miſtake; for it is a matter of notoricty that in 
different parts of the country corn is ſold oy diſſerent meaſures, 
ſome greater and others leſs than the I inchgter meaſure. This 
queſtion depends on the tat. 22 Car, 2. c. 8., and the 22 & 


(s) Aue, 3 vil 271. (5) Arte, 314. 
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23 Car. 2. c. 12. The former impoſes a penalty of 404. on any 1792. 


perſon who ſhall ſell corn, or grain, uſually ſold by buſhel, by —<——— 


any other buſhe} or meaſure than the I/inchefler meaſure. The The C 


againſt 


ſtat, 22 & 23 Car 2. c. 12. recites the former act; and, in or- J. Mayen, 
der to enforce it, ſubjects both the buyer and ſeller to an accu- 


mulative penalty, the value of the corn ſold. Theſe acts of par- 
liament are exprefſed in the moſt poſitive terms; and it was ad- 
mitted in the argument that there was no ſubſequent law, which 
directly repealed them. But ſevetal other ſtatutes for the re- 
gulation of the corn- ttade were refetred to, directing returns df 
the average price of corn to be made, and noticing in thoſe re- 
turns a cuſtomary meaſure. Theſe, it was argued, obliquely, 
though not directly, tepeatcd the ſtatutes of Carles the Second. 
We have conſidered this matter very fully, and are of opinion 
that the argument does not lead to that conelufion. We cannot 
get rid of thoſe poſitive laws by a reference to ſubſequent ſta- 
tutes, which were paſſed for another purpoſe, and which leave 
the ſormer ones {till in force. . 
Conviction aſfirmed. 


* 


er” * - 4 * 8 0 


Wirson againſt RasTALE.: 


THIS action was brought to recover penalties upon the 
bribery act, for bribing voters at the laſt election for the 
borough of Newark upon Trent to vote for one of the candidates. 
The bribery was charged to have been committed by the defend- 
ant and his agents, among whom was one V. Handley. At 
the trial before Thomſon, B. at the laſt Nottingham aſſizes, 
V. Handley was called as a witneſs, who depoſed, that previous 
to the diſſolution of parliament in the ſpring of 1790 he had re- 
ceived letters at Newark from the defendant in London, which he 
had had notice to produce with his ſubpeena : He had them not 
however to produce, but gave this account of them; that as to 
part ke had reſtored them to the defendant before his ſubpoena ; 
as to the reſt he had given them to a Mrs. Elizabeth Handley at 
her deſire, with a diceQion to deſtroy them after ſhe had read 
them. That he had fince endeavoured to procure them again 
for the like purpoſe of deſtroying them, but ſhe had refuſed to 
give them up to him again ; and he knew not whether they 
were deſtroyed or not. Twe of theſe letters related to the ſub- 
{cet of the election. The witneſs was then aſked the contents of 
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1792. theſe letters; but that was objected to, as Mrs. Handley might 


Wrr 59x 
4g "ft 


be called upon to produce the letters or ſay what was become «f 
them; and the objection was allowed. Mr. BB. Handley, an at 


Ras LT. torney, was then called, who ſaid that he had the letters in 


queſtion, which he had received from Mrs. Handley ; and tht 
Mr. W. Handley was at that time under a proſecution for bribery, 
and he wiſhed to render him what aſſiſtance he could. That 
Mrs. H. had defired him to deſtroy the letters, but he ill legt 
them. That there was no action now depending againſt Mt. 
It”. H. but the two years were not yet expired. 'The letter 
were not (that he knew of) put into his hands with Mr, . H.; 
privity; but he had kept them with his privity and conſent, 
Mr. V. H. had indeed deſired him to deſtroy them, but he had 


not done ſo for the ſame reaſon as he had not complied with the 
like requeſt from Mrs. H., namely, that he had ſoon after the 


election ſtated that Mr. . H. acted only under the direction of 
Mr. Raſtall in the eleQtion-bufineſs, He further ſtated that he 
was not then concerned in carrying on any ſuit for V. H., thut 
he never was attorney in any action of indemnity ; that he had 
been applied to by Mr. V. H. to be concerned, but had declined 
it, giving as a reaſon that he was under-ſheritf and a materi 
witneſs in the cauſe, That he had not employed V. H.'s at 
torney for him; but that . H. had conſulted him in his profiſſn 
as a confidential perfon ; and had applied to him bath before and after 
he had received the letters. He had defired the witneſs to conſult with 
tis ailorney, which he had dine, as awell as with W. H. Linifelf 
The letters were communicated to him in conſequence of the defend- 
ant's conſulting him profeſſionally, The witneſs objected to pro- 
duce the letters (a); and the Learned Judge thought he was not 
bound ſo to do. Mr. . Handley, being then called up again 
and aſked as to the contents of thoſe letters, refuſed to anſuet 
the queſtion as tending to. criminate himſclf; which objection 
was allowed by the Judge. The plaintiff then went into other 
evidence (amongſt which was parol evidence ob thoſe very let 
ters) of the acts of bribery, which were ſtrongly proved, and were 
not impeached by any contradictory evidence: The jury however 
found a verdict for the defendant. And a rule nj was granted 
to ſhew cauſe why there ſhould not be a new trial on the ground 
of niiſtake in the Judge, in conſidering that B. Handley was 

2) It was underſtood and argued upon at the bar, and ſo aſſumed by the Court, 
that the objection made by the witneſs to the production of the letters was ON the 


foundaticn of his character of attorney, by which le conceived himfelf bound to with» 
Lold them. 
bound 
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bound by his character of attorney to withhold the letters re- 1792. 

quired to be produced in evidence, But a doubt being ſtarted 

whether there was any inſtance of a new trial having been _ 

granted, where the verdict had paſſed for the defendant in a pe- RasTa.t» 

nal action, the Court deſired that point might be looked into, 
Prſkine, Dayrell, D. P. Coke, Lane, and Clarke, ſhewed cauſe 

againſt the rule. iſt, They argued againſt the Court's granting 

a new trial, on the ground of there being no inſtance of it in 

the caſe of a penal action, where the verdict was for the 

defendant. This caſe falls within the ſame rule as criminal 

caſes, namely, that the defendant ſhall not be put in jeopardy 

twice, An aCtion for a penalty is in the nature of a criminal 

ſuit, and has always been ſo conſidered. It is not within the 

ſtatutes of jeofails. In Jervsis g. t. v. Hall (a), which was for 

a penalty under the game-laws, and where the Judge had refuſed - 

to admit a pariſhioner to be a witneſs, yet the verdict being for 

the defendant the Court refuſed to grant a new trial; Lord Ch, J. 

Lee ſaying, that he had never known any inſtance of it in the 

caſe of a penal action. The ſame was held in Fonnereau v. Ben- 

nt (5) in an action on the bribery act, where the verdict. was 

objected to as againſt evidence; and the Court condemned the 

caſe in 2 Keb. 226. where the contrary had been ruled. Seymour 

4. t. v. Day (c), Mattiſon q. t. v. Allanſon (d), Smith v. Framp- 

tn(e), 5 Com. Dig. 135. tit. Pleader (8), new trial, R, v. Read (7), 

Rex v. Fenwick (g), R. v. Praed (h), and R. v. Davis (i), were 

cited to the ſame effect. The only caſes in which it ever ſeems 

to have been done are-ſuch as are alluded to in R. v. Bear (H, 

where che verdict has been obtained by fraud or practice, want 

of notice, or the like; but never in a caſe like the preſent, where 

a verdict has been given for the defendant on the merits. 2dly, 

They contended that B. Handley, if not the attorney on record, 

ſtood in the ſame ſituation both to the defendant and V. Hand- 

ley, and therefore could not be called upon to betray the conſi- 

dence repoſed in him, by the production of the letters in queſ- 

tion. He deſcribed himſelf as the confidential profeſſional ad- 

viſer of V. Handley : and that it was with a view to the pre- 

tection of his client that he had poſſeſſed himſelf of the letters; 

tor as V. Handley would have been liable for any bribery com- 

mitted by him, as the agent of the defendant, his intereſt was 


a) 1 Wl. 15. (b) 3. 59 (c) 2 Stra. 899. (4) 2 Ka. 1238, 

(e) 1 Ld. Ram. 62, 2 Salk. 644. S. C. F) 1 Lev. g. (g) 1 Sid. 153. 

(6) 4 Bury, 22 $7. (i) 1 Ser, 336. (2 A. 646, and 2 M. Caf. 207. 
3C2 directly 
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directly involved in the production of thoſe letters which vert 


called for in order to prove ſuch agency and fix V. Handley; 


W:r on 
again 


acts upon the deſendant. This privilege exiſts even where the 


0 
RazTaii. witneſs called is not the attorney on the record: In one of Pari“ 


cauſes for bribery, tried a few years ago at Saliſbury, Reyreldh 
who had been Petrie's attorney, though not ſo at the time of the 
trial, was called to prove ſomething that he had learned in 
confidential converſation with Petrie, but Mr, J. Buller would 
not ſuffer him to give the evidence, and ſtrongly reproached him 
for his anxiety to reveal the ſecrets of his former client, In 
another point of view too, B. Handley was bound in couſcience 
not to produce the letters, for at the time of their delivery he 
had undertaken to deſtroy them; and as he could not keep them 
without a breach of confidence, he ought not to be compelled 
to produce them; but the letters ought to be conſidered as de- 
ſtroyed. In Madam du Barre's caſe, where trover was lately 
brought to recover her jewels from perſons who had ſtolen them 
in France, and brought them over here, Lord Kenyon would not 
permit the perſon who had acted as interpreter between the de- 
tendants and their attorney to be examined as to the converſation 
which was held between them. At any rate it will be nugatory 
to grant a new trial for the ſake of having thoſe letters produced, 
becauſe they may be deſtroyed in the mean time. 

Lord KEN TON, Ch. J.— In Madam du Barre's cafe I conſidered 
the interpreter as ſtanding in the ſame ſituation as the attorney 
himſelf; and I ſaid at the trial, “ that he was the organ of the 
attorney.“ 

Mingay, Garrow, and Brough, contri, as to the 1ſt point, 
{aid, that there was a diſtinction between this and the caſes cited, 
for all thoſe where a new trial had been refuſed were either ef- 
minal caſes, though ſhort of life, ſuch as perjury, or caſes of 
Actions on penal ſtatutes, where the jury had decided, how 
ever wrong, upon the whole merits, But firſt, this was not 
criminal caſe; penal actions having been expreſsly decided in 
Ata beſon v. Evereit (a) to be civil caſes; and, 2dly, here tle 
error was in the Judge, who had ſhut out legal evidence from 
the jury, and thereby deprived them of the opportunity ot er 
erciſing their judgment upon the whole caſe; though certainly 
even upon this evidence the verdict ought to have been the 
ocher way. The only caſe which ſeems to militate againſt thi 


(a) C:wp. 382. 


diſtinctian 
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diftinAtion is that of Fervzis v. Hall (a); but that is a very 
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ſhort note; and it is very well known that the Court do not 


Jean in favor of actions on the game laws. But in Rebinſon 


Wit so0N 
againſt 


. t. v. Lequeſne (6), which was upon an information on RAST AIZ. 


ſeizing certain goods for a fraudulent exportation, and 
verdict for defendant, though the new trial was refuſed 
on application, yet (the reporter ſays) it ſeems to be ad- 
mitted, that in a caſe of this nature a new trial might be 
granted if the fact would have admitted of it; and that the 
plaintiffs counſel were prepared with precedents, if they had 
been called upon to that purpoſe. 50 an information in nature 
of a 4 warranto was conſidered by the Court in Rex v. Francis (c) 
a3 a civil proceeding; and a new trial was there granted. 
Again, in King v. Pippett (d), which was a ſimilar action to the 
preſent, the Court ſet aſide the nonſuit, being of opinion that 
the Judge was miſtaken; and upon the ſame principle they 
ought to grant a new .trial in this caſe, where by means of his 
erroneous rejection of a witneſs the whole matter was not laid 
before the jury. On the 2d ground, there 1s no doubt but that 
the witneſs B. Handley would have produced the letters if he had 
not been prevented by the opinion of the Learned Judge, who de- 
cided on the ground of B. Handley's being attorney to V. Hand- 
ry, and that he could not betray the confidence repofed in him. 
But in the firſt place, V. Handley himſelf expreſsly declared that 
he was not his attorney, and it is plain that he did not get poſ- 
ſeſſion of the letters in that character. Befides the defendant 
bud one attorney; and if the privilege could be extended to 
more than one, it would be attended with great miſchief in caſes 
lice the preſent ; ſor then all election agents would have their 
mouths ſhut, 


Lord KENrox, Ch. J.—Thovgh this motion for a new trial 
is an application to the diſcretion of the Court, it muſt be re- 


membered that the diſcretion to be exerciſed on ſuch an c- 


caſion is not a wild but a ſound diſcretion, and to be confined 
within thoſe limits within which an honeſt man, competent to 


diſcharge the duties of his office, ought to confine himſelf, 


And that diſcretion, will be beſt exerciſed by not deviating 
rom the rules laid down by our predeceſſors; for the practice of 
the Court forms the law of the Court. It has been ſaid however 


4M 1Wilſ. 139. (i) Bunb, 253. (e) Ante, 2 vel. 484. (d) Arte, 1 ve,. 235. 
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1792. that if we grant a new trial in this caſe, we ſhall inuorate oy 


WIt Son 


ag aſt 


the practice of thoſe who have gone before us: but that wa; 
more eaſily aſſerted than proved ; for there is not a ſingle in. 


* . ſtance where a new trial has been r fuſed in a caſe where the ver. 


diet has proceeded on the miſtake of the Judge. Where indeed 
the jury have formed an opinion upon the whole caſe, no new 
trial in a penal action has been granted, though the jury have 
drawn a wrong concluſion : ſo too, in ordinary, where the dz. 
mages are ſmall, and the queſtion too inconſiderable to be re. 
tried, the Court has frequently refuſed to ſend the caſe back to 
another jury. But wherever a miſtake of the Judge has crept in, 
and ſwayed the opinion of the jury, I do not recollect a ſingle 
caſe in which the Court has ever refuſed to grant a new trial, 
All the caſes of indictments I lay out of the caſe, becauſe they 
are criminal caſes, and are exceptions to the general rule. But 
1 conſider this as a civil action. Then what are the fads 
here? The evidence of B. Handley was rejected on account of 
a confidence ſuppoſed to have been repoſed in him by the de- 
fendant ; for the witneſs ſaid the letters were delivered to him 
in conſequence of the defendant's conſulting him profcllionally, 
Therefore he was not permitted to give evidence, becauſe it was 
thought that the privilege of his client preventedihim. But in 
order to ſee whether or not he were privileged, it is neceſſary 
to inquire whether he was in the ſituation which he aſſured to 
himſelf, Was B. Handley in a fituation over whoſe conduct his 
client had an intereſt ? It expreſsly appears from his own eri 
dence that he was not, nor could be employed as an attorney, 
And I have always underſtood that the privilege of a client only 
extends to the caſe of the attorney for him; though whether or 
not it ought to be extended farther, I am happy to think may 
be inquired into in this cauſe ; for it is a matter of ſatisſaction 
to us that every ſtep which we take may be reviewed in aio- 

ther court, if the defendant chooſe to tend a bill of exceptions; 
and therefore our opinion will not conclude the defendant, 

But in order to ſhew that the privilege extends beyond the caſe 

of an attorney and client, a hard caſe has been preſſed upon our 

feelings, of confidence repoſed in a friend. But if a friend 

could not reveal what was imparted to him in confidence, what 

is to become of many caſes, even affecting life; e. g. Doctor 

Natcliqt's caſe (a). And if the privilege now claimed extended 


9 all caſcs and perfons, Lord W. Rail died by the hands c 


a) 9 St, Tr. 58 
(9 St. Tr. 383. an 
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Lord Howard (a) was permitted to give evidence of confidential 
converſations between them : all good men indeed thought that 


he ſhould have gone almoſt all lengths rather than have be- Ras1acr. 


trayed thar confidence ; but {till if the privilege had extended 


to ſuch a caſe, it was the buſineſs of the Court to interfere and 


prevent the evidence being given. I therefore think that this 
privilege is only allowed in the caſe of attorney and client. And 
it appears to me that B. Handley was not permitted to produce 
theſe letters on a ſuppoſition that the privilege of his client pre- 
vented him. But one ground, which has been urged againſt 
our granting a new trial on account of the non- production of 


theſe letters, is, that before the next trial they may be burned :' 


but in The Attorney General v. Le Merchant it was determined 
that parol evidence might be given of letters, which were not 
produced; and that too was the caſe of a penal action. 

BurtER, J.—This doctrine of privilege was fully diſcuſſed 
in a caſe before Lord Hardvicke. The privilege is confined to 
the caſes of Counſel, Solicitor, and Attorney ; but in order to raiſe 
the privilege, it muſt be proved that the information, which the 
adverſe party wiſhes to learn, was communicated to the witneſs 
in one of thoſe characters; for if he be employed merely as a 


frvard, he may be examined. It is indeed hard in many caſes. 


to compel a friend to diſcloſe a confidential converſation z and 1 
ſhould be glad if by law ſuch evidence could be excluded. It 
is a ſubject of juſt indignation where perſons are anxious to re- 
wal what has been communicated to them in a confidential 
manner; and in the caſe mentioned, where Reyn:/ds, who had 
formerly been the attorney of Mr. Petrie, but who was diſmiſſed 
before the trial of the cauſe, wiſhed to give evidence of what he 
knew relative to the ſubjeCt 2vhile he was concerned as the attorney, 
| ſtrongly animadverted on his conduct, and would not ſuffer 
him to be examined : he had acquired his information during the 
time that he acted as attorney; and I thought that the privilege 
of not being examined to ſuch points was the privilege of the 
party (5), and not of the attorney; and that that privilege never 
ceaſed at any period of time. In ſuch a caſe it is not ſuſſicient 
to lay that the cauſe is at an end; the mouth of ſuch a perſon 
15 ſhut for ever. I take the diſtinction to be now well ſettled, 
that the privilege extends to thoſe three enumerated caſes at all 


(a) 3K. Tr, 515, (4) Vid. Lindſey v. Tullet, Bull. N. P. 284. 


304 times, 
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1792. times, but that it is confined to theſe caſes only. There are caſes, 
*— to which it is much to be lamented that the law of privilege ig 
124 not extended; thoſe in which medical perſons are obliged tg 
Ra: TALL. diſcloſe the information which they acquire by attending iy 

their profeſſional characters. This point was very much con. 
{:dered in The Ducheſs of King flor's caſe (a), where Sit C. Haut. 
is, who had attended the Ducheſs as a medical perſon, made 
the objeQion himſelf, but was over ruled, and compelled to give 
evidence againſt the priſoner. The queſtian therefore here is, 
whether B. Handley were privileged with reſpect tv any perſon, 
As to W. Handley, he certainly was not; for he ſaid that the 
witneſs neither waz, or could be, his, attorney; becauſe he was 
at that time acting as uader-ſheriff. Neither was he privileged 
as ta this defendant for the ſame reaſon ; and though it wis 
ſaid that the defendant (by V. Flandley) conſulted him in his 
profeſſion as a confidential perſon, the meaning of that waz 
that az B. Handley was more converſant with buſineſs of this 
kind than thoſe who were not of his profeſſion, N. Handley con. 
ſulted him, but did not employ him as an attorney. But 
it was contended, on the part of the plaintiff, that, ſuppoſing 
the witneſs were privileged in any action in which V. Handly 
was a party, the privilege did not extend to this action againſt 
Raſtall. But to that I cannot accede ; for if he were privileged, 
ſo as not to be examined to particular points in any act ion againſt 
W. Handley, he could not prove the ſame facts in an action agaialt 
any other perſon. For the nature of this kind of privitege 1s 
that the attorney ſhall not be permitted to diſeloſe in any action 
that which has been confidentially communicated to him as an 
attorney. However as B. Handley was neither the attorney of 
. Handley or of the defendant, I am of opinion that he was im- 
properly prevented from producing the letters in queſtion. Then 
as to the other ground: I know of no cafe, except that of Jertuit 
7. f. v. Hail, 1 III 17, in which the Court has ever refuied 
to grant a new trial, which was moyed for on account of the 
mif-direCtion or miſtake of the Judge. And the note of that caſe 
in 1 Mi is much too looſe to be relied on. It is not ſtated 
whether or not the Court even granted a rule to ſhew cauſe ; 
at all events the queſtion was not agitated whether the witneſs, 
who was rejected at the trial, might or might not be examined. [ 
think that the witneſs there was properly rejected, becauſe he was 


(«) 22 &. Tre 243+ See allo the examination of Lord Parrington, page 246, 7. 
inter- 
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jutereſted (a). But if the Court proceeded on the ground, that 1792. 
che witneſs was a competent witneſs, and yet refuſed to grant a — 
new trial, I think the caſe itſelf is not law. The caſe cited from — 
2 Str. 1238. by the defendant's counſel, proves the reverſe of Rasra;t. 
that for which it was adduced ; for there the Court refuſed ta 
grant a new trial, © there heing no proof of any miſbehayiour in 
« the defendant, or tampering with the jury.” Now if an the 
the exiltence of either of thoſe grounds the Court would have 
grant-d a new trial, why ſhould it not be granted where the 
Judge falls into a miſtake ; becauſe under fuch circumſtances the 
cauſe was not fully before the jury ? 

Gao, J.— This caſe has been fo fully gone into by my 
brothers, that it is unneceſſary for me to ſay more than that I 
agree with them. 


Rule abſolute. 


(a) hut now by the Mat. 27 Ges. 3. c 29. 4 pariſhioner may be examined to prove 
an oif-nce within the pariſh, though the penalty is given to the poor of the pariſh ; 
unleſs the penalty excecd 20 4. 


Goop1ssoNn againſt Nuxn, Turf lor, 

Juns 19th, 

TAs was an action of debt to recover 21 J. on certain & agreed to 
articles of agreement, the ſubſtance of which was ſtated in _ ms 

the declaration. The defendant craved oyer of the agreement; certain ſum 


by which the plaintiff agreed that he would on or before the 2d — 


ot September then next “ by ſuch conveyances, ſurrenders, aſſur- —— 
* ances, ways, and means in the law, ſhall reaſonably deviſe, ad- whereof 2. 


& viſe, or require (a), well and ſufficiently grant, ſell and releaſe, ——__ 
« aſſign and ſurrender, or otherwiſe convey to the defendant all _ _—_— 
* that copyhold tenement lying, Sc.: In conſideration whereof {jvc to 


2 „ pay 211.; 
the defendant covenanted to pay to the plaintiff the ſum of 2101 Ea 


on or before the 24 day of September next enſuing; on failure of they were 


* * — q 
complying with the before mentioned agreement the defendant —— 


was to pay to the plaintiff the ſum of 21 /.; and if the plaintiff — 
did not deliver the eſtate according to the before mentioned recover the 


agreement, then he was to pay to the defendant the ſum of 21 /. — 
It was further agreed between the parties, that the plaintiff ſhould eue 
ce on nis 


take up the copyhold as follows; (that is to ſay,) © that the plaintiff part, or a 
* ſhould take it up either ſor the defendant or his wife, as they — 
" ſhould agree at the tim: ; that the plaintiff ſhould take it up 
e for himſelf ; that each party ſhould pay ſhare and ſhare alike 


(4) The agreement was drawn in this inaccurate manner. 
« towards 
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« towards the expences attending the taking it up.“ Thie defend. 
ant then pleaded, 1ſt, No 7 fafum ; 2dly, That the plaintif 
did not on or before the 2d day of September next, Sc. by ſuch 
conveyances, aſſurances, ſurrenders, ways and means in the law 
reaſonably deviſed, adviſed, and required, well and ſuſſiciently 
grant, ſell, and releaſe, aſſign and ſurrender, or otherwiſe con. 
vey to the defendant the ſaid premiſes in the ſaid articles of 
agreement mentioned, &c, 3dly, That the plaintiff did not on 
or before the 2d day of Sepiember, &c. or at any time ſince, well 
and ſuſſiciently grant, ſell, and releaſe, aſſign and ſurrender, or 
otherwiſe convey, to the defendant, the ſaid premiſes, C. 
Ithly, That the plaintiff at the time of the making of the ar- 
ticles, Sc. had nothing in the ſaid premiſes, Wc, whereby he 
could be enabled to grant, &c. to the defendant the faid pre. 
miſes, GC. ; 
To the three laſt pleas the plaintiff demurred generally, 
H":od, in ſupport of the demurrer. The two firſt ſpecial plea 
are drawn on a ſuppoſition that the conveyance by the plaintif 
to the deſendant is a condition precedent, and that the defend. 
ant is not hable on his covenant till the plaintiff has performed 
the covenant on his part. But, on the true conſtruction of theſe 
articles, this was not a condition precedent on the plaintiſ's 
part, but the covenants were mutual and independent; a 
breach of either of which gives the other party a right of 
action. If it had been agreed “ that the defendant would 
« on a particular day pay the money upon the plaintiff's con- 
& veying,“ that would have made the conveyance a condition 
precedent to the payment of the money. But here the parties 
have relied on the mutual covenants which each entered into 
with the other. Thoſe covenants are general, not depend» 
ing upon each other. The firſt is that the plaintiff ſhall con- 
vev, c. expreſſed in the molt general terms; in confideration 
evheresf (that is, in conſideration of the plaintiff's corenant,) the 
defendant covenanted to pay, Ec. in terms equally general, 
In 1 Rl. Abr. 415. pl. 8. „If by articles of agreement between 
« B. and C., by which B. covenants, for the confideration after- 
&« wards to be expreſſed, to convey certain lands to C. in fee; aud 
« after C. covenants on his part, for the conjideration aforeſaid, to 
« pay B. 160/. in this caſe, although B. does not aſſure the land 
« to C., (till C. is bound to pay the money; for the aſſurance of 


« the land is not a condition precedent z but they are diſtinct 
| 15 9 
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« and mutual covenants.” So in Pordage v. Cole (a), the plain- 
if declared on a ſpecialty, by which it was agreed that the de- 
ſendant ſhould give the plaintiff 775 J. for all his lands, Ws. ; 
that the deſendant had given the plaintiff 5 s. as earneſt z and that 
it was alſo agreed that the defendant ſhould pay the plaintiff the 
reſidue of the 775 J. at a certain time; and the breach was the. 
non-payment of that reſidue: to this the defendant demurred, 
and objected that the plaintiff had not averred a conveyance on 
his part, or a tender of one; and there too the word © pro” was 
uſed ; which, it was ſmid in Co. Litt. 204. a. makes a condition 
in matters executory : but it was held that the action was well 
brought ; and that, if the plaintiff did not convey, the defendant 
had his remedy againſt him on the covenant. Again in Black- 
well v. Naſh (5) the plaintiff declared that he covenanted to 
transfer to the defendant at a certain time ſo much ſtock, and 
that the defendant, in confideration of the premiſes, covenanted to 
accept and pay for it ; he then averred that he was ready, and 
offered to transfer to the defendant, who refuſed to accept or 
pay, Sc.: on demurrer it was objeCted that for it made a condi- 
tion precedent, and that the plaintiff ſhould have ſhewn an aCtual 
transfer of the ſtock ; to which it was anſwered, that they were 
mutual covenants, and that the plaintiff need not ſhew a per- 
formance on his part: and it was held that in confederation of the 
premiſes was in conſideration of the covenant to transfer, and not 
of an aCtual transferring, for which the defendant had his re- 
medy. [In anſwer to a queſtion from the Court, whether this 
caſe could be diſtinguiſhed from the late caſes of King fon v. Pre- 
tin (e, Jenes v. Barclay (d), and Lord Aldborough v. Lord News- 
haven (e), where the rule was eſtabliſhed, that when two acts 
are to be done at the ſame time, neither party can maintain an 
action, [without ſhewing performance, or an offer to perform, 
on his part; which rule applied to all caſes of ſale z he ſaid, ] 
This caſe may be diſtinguiſhed ſrom thoſe ; becauſe here the 
conveyance was to be ſuch as the defendant ſhould require : the 
words are by ſuch conveyances, Q. ſhall reaſonably deviſe, 
* adviſe, or require z” which evidently mean ſuch as the defead- 
ant ſhould wiſh. The firſt act was therefore to be done by the 
vendee, who ſhould have directed what conveyance he wiſhed 
o have, And by another part of the agreement the plaintiff 
is to take up the copyhol4 either for the defendant or his wife, 


{a) 1 Saund, 319, (5) Kr. 535. (c) Deugl. 688. zd edit, 
0% Ib, 684. () Aſicb. 21 Geo. 3. B. R. 
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as they ſhould agree: then they ſhould firſt have elected ty 
whom it ſhould be made. Now if the firſt act were to be done 
by the defendant, this caſe differs from thoſe alluded to. 

Lord Kexrox, Ch. J.— This caſe is extremely clear, whether 
conlidered on principles of ſtrict law or of common juſtice. 
The plaintiff engaged to ſell an eſtate to the defendant, in con. 
fideration of which the defendant undertook to pay 21010. 
and, if he did not carry the coatract into execution, he was to 
pay 21/. And now not having conveyed his eſtate, or offered 
to do ſo, or taken any one ſtep towards it, the plaintiff has 
brought this action for the penalty. Suppoſe the purchaſe-money 
of an eſtate was 40,000 /. it would be abſurd to ſay that the pur. 
chafer might enforce a conveyance without payment, and compel 
the ſeller to have recourſe to him, who perhaps might he an in- 
ſolvent perſon, The old cafes, cited by the plaintiff's counſel, 
have been accurately ſtated ; but the determinations in them 
outrage common ſenſe, I admit the principle on which they 
profeſs to go: but I think that the Judges miſapplied that prin- 
ciple, It is admitted in them all that where they are dependant 
covenants, no action will lie by one party unleſs he have per- 
formed, or offered to perform, Eis covenant. Then the queſtion 
1s whether theſe are, or are not, dependant covenants ? I think 
they are; the one is to depend on the other; when the one party 
conveyed his eſtate he was to receive the purchaſe -money ; and 
when the other parted with his money he was to have the eſtate, 
They were reciprocal acts to be performed by each other 
at the ſame time. It ſcems from the caſe in Strange that the 
Judges were ſurpriſed at the old deciſions; and in order to get 
rid of the difficulty, they ſaid that a tender and refuſal would 
amount to a performance : it is true they went farther, and ſaid 


that in conſideration of the premiſes” meant only in confider- 


ation of the covenant to transfer, and not in conſideration of 
the actual transferring of the ſtock: but to the latter part of 
that judgment I cannot accede. It is our duty, when we ſee 
that principles of law have been miſapplicd in any caſe, to over- 
rule it. The principle is admitted in all the caſes alluded to, 
that, if they be dependant covenants, performance or the offer 
to perform muſt be pleaded on the one part, in order to found 
the action againſt the other. The miſtake has been in the mil- 
application of that principle in the caſes cited, And I am glad 


to fiud that the old caſes have been over-ruled ; and that we ate 
now 
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now warranted by precedent as well as by principle to ſay that 
this ackion cannot be maintained, 
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Burkrx, J.— The agreement was that the plaintiff ſhould ſell eren 


his eftate, and that the defendant ſhould buy it. In the nature 
of the thing therefore the two acts are to be done together. In 
King flon v. Preſtan (a) Lord ATansfield ſaid, „The conſtruction 
« contended for is, that in ſpite of his tecth the defendant ſhall be 
60 obliged to give perſonal credit to the plaintiff; whereas the 
« efſence of the agreement was, that neither ſhould truſt the other 
« perſonally.” The next caſe was Janes v. Barclay (5); there the 
plaintiff, who was the ſeller, ſtated that he had offered to 
aſſign and to execute and deliver a general releaſe, and had 
tendered a draft of an aſſignment and releaſe, and offered to 
execute and deliver ſuch aſſignment, but that the defendant had 
abſolutely diſcharged him from executing the ſame, or any 
aſſignment and releaſe whatſoever. The effect of that was to 
put an end to the contract; and therefore it was held that the 
plaintiff was entitled to damages; Lord Mansfield ſaying, “ that 
« the plaintiff had done every thing in his power to perform the 
« agreement, and that the defendant only had been, guilty of the 
« negleC&t.” Then followed the caſe of Lord A/dborough v. Lord 
Newhaven, in which it was ſaid that the plaintiff muſt ſhew 
either that he had aſſigned the houſe, or that he had tendered 
an aſſignment, before he could inſiſt on payment, becauſe both 
acts were to be done at the ſame time. And in truth if there 


had been no caſe in oppoſition to the antient ones, I ſhould not 


have been afraid of making a precedent, the principle on which 
our deciſion is founded being univerſally admitted in all the caſes. 
A diltinftion however has been made between this caſe and 
thoſe of King fon v. Preſton, &c. by ſaying that the defendant 
was to do the firſt act here, namely, to elect to whom the 
eſtate ſhould be conveyed, whether to him or his wife: but 
there is no foundation for this diſtinction; for the firſt act was 
to be done by the plaintiff; the words are “ the ſaid R. Goodiſon 
« ſhall take it up for himſelf .”” he was firſt to be admitted, before 
he could ſurrender to the defendant, 

Grost, J.—In a caſe in Halurt (c) there is a good deal of 
comment on the word * pro,” ſhewing in what caſes it operates 
as a condition precedent, and where it does not. But notwith. 
ſtanding ſome of the old authorities, the Courts of later times 
hare conſidered whether in reality the firſt act is not to be per- 


(-) Devgl. 683. zu cdit. (4) Doug!. 684. 34 edit. (c) Vide Hab. 41. 
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1792. formed by the ſeller, or atleaſt whether they are not concurren; 
acts. There is ſo much good ſenſe in the later deciſions, that i 
8 a is too much to ſay that they are not law. There being ſevery 
Ne. Precedents in ſupport of our deciſion, and thoſe being founded 
in good ſenſe and juſtice, I think we ought to take advantage 


of them. 


Judgment for the defendant (a), 


Gibbs, who was to have argued for the defendant, mentioned 
the caſe of the Duke of St. Alban's v. Shore, H. Bl, Rep. 270.; 
and Boone v. Eyre, there cited. > 
(] Vide Rupen v. Ceoleby, 7 Mod. 236. Campbell v. Jenes, poſt, 6 wil. 570, and 
Morton v. Lamb, pet, 7 vel. 125. | 
— 
Tueſil. 5 . 
3 GILCHRIST againſt Brown. 
A feme co- F ak UMPSIT for goods fold ; work and labour, Sc. Plea, 
gas that the defendant, who is ſued by the name of Brewn, 


in adultery, 


and ſcha- at the time of the promiſes, was, and yet is covert of, and mar. 
rate trom : 4 , p 8 8 

her huſ- Tied to, one 7. Timmiſe, who is now living. Replication, that 
— 1-1 the defendant before the making of the faid promiſes, and 
2 feme whilſt ſhe was married to Timmiſe, committed the crime of 
a. r "i adultery ; that afterwards and before the making of the promiſes, 


— Se. Timmiſs was ſeparated from bed, board, and co-habitation 
nance. with the defendant; that the defendant hath ever ſince lived, 
and {till doth live, ſeparate and apart from Timmi/s, in adultery; 
and that whilſt ſhe ſo lived ſeparate ſhe made rhe promiſes on 
her own ſeparate credit and account, in manner of a fene ſlr, 
and not on the credit or account of her huſband. To this 
there was a ſpecial demurrer, aſſigning for cauſe that the 
plaintiff in his replication endeavoured to put in iſſue matter 
wholly immaterial and inconcluſive ; that the plaintiff alleged 
that the defendant was ſeparated from her huſband, &c, and in- 
troduced matter foreign to the plea, immaterial to the queſtion, 

and matter on which the defendant could not take iſſue, Cc. 

When this caſe was called on, 

The Court aſked Baldwin, who was to have ſupported the re- 
plication, whether there was any determination to warrant it; 
and, on his anſwering that there was no cafe preciſely ſimilar to 
the preſent, they ſaid that this replication could not be ſupported, 
for that it was deſtitute of the principle upon which all the late 
deciſions (a) have proceeded, in which it has been held that 2 


(a) Vide Corbett v. Poelritz, ante, 1 wil, 5.; and Compton v. Collinſen, 2 Bro, Ch, Ci. 
$77. ; H. Bl, Reps 334. S. C.; and the caſes there cited. come 
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teme covert may be ſued as a ſeme ſole, namely, a ſeparate 
maintenance. And therefore they gave 
Judgment for the defendant (a). 


(a) Fur Elah v. Leigh, 5 vol. 679. 


HumPact 42ainff ROWLEY, 


F Hs was an iſſue directed by the Court of Chancery, 
which the defendant was deſirous of trying, but which 
(it was ſuggeſted) the plaintiff withed to delay. And on that 
ground 

Gibbs moved that the defendant might be at liberty to carry 
the record down to trial at the next aſlifes, obſerving, that by 
the common law the defendant could not carry it down by 
proviſo. 

The Court thought the application reaſonable, and granted the 
rule abſolute in the firſt inſtance z ſaying that the plaintiff would 
not be damnified by, it, for that if he choſe to take the record 
down himſelf, the colts of this application muſt be paid by the 
defendant, 


Rule ies. 


The Kino againſt J. JEFFERIES. 


THE defendant appealed to the Glouceter ſeſſions againſt 

the following conviction, which was there armed ; 
„County of Glouceſter, to wit, Be it remembered, That on the 
* 211t day of September 1791, at Dadington in the county of Glau- 
« cefter, E. Hathaway came before me Sir V. Codrington, Bart. one 
* of his majeſty's juſtices of the peace for the ſaid county, reſiding 
* near the place where the offence was committed, and informed 
me that James Jefferies, of, c. on the 19th of this inſtant Sep- 
* tember, in the pariſh of Sion aforeſaid, did uſe a certain dog 
« called a greyhound for the taking or deſtruCtion of game, and 


* did thereby and therewith take, kill, and deſtroy a hare; and 


did alſo thereby and therewith on the ſame 19th day of September, 
© at Sifton aforeſaid, endeavour to take, kill, and deſtroy one other 
« hare, without having the certificate required by law for that 
* purpoſe ; whereupon the ſaid James Jefferies, after being duly 
* ſummoned to anſwer the faid charge, appeared beſore me, and 
6 having heard the charge contained in the ſaid information, de- 


* clared he was not guilty of the ſaid offence : but the ſame being 
& fully 
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e fully proved upon the oaths of V. Ray and F. Thompſon, ti 


t credible witneſſes, and it manifeſtly appearing to me that the 
* ſaid James Fefferies is guilty of the ſaid oſfence charged upon 
« him in the ſaid information, I do therefore hereby convict him 
& of the offence afureſaid ; and do declare and adjudge that he the 
« ſaid Jamet Jefferies hath forfeited the ſum of 20/1. of lawful 
* money, c. fot the offence aforeſaid ; according to the form of 
the ſtatute in that caſe made and provided: given under niy 
« hand and ſeal, S..“ 

Palmer objected that this conviction was neither good as 4 
conviction at common law, becauſe the evidence was not {{ 
forth, nor under the ſtatute 31 Geo. 3. c. 21. / 4., which gives 
a ſumtnacy form, diſſèrent from the preſent. But this is drawn 
according to the form preſcribed by the 25 Cc. 3. c. 50., which 
is expreſsly repealed by the 31 Geo. 3. c. 21. 

Burrough, contra, inſiſted that the conviction might be ſup- 
ported under the 31 Geo. 3. c. 21. / 4., which enacts that all 
convictions upon any offence againlt that act or the 25 Ges. z. 
ſhall be made out * in the form, or 1 the gſſect, following, Cc. 
and then gives the form. Now this conviction is according {0 
the effect of that form preſcribed; for it ſtates every thing re- 
quired by that form; and the only objection to it (if any) is 
that the magiſtrate has ſtated more than he need have done, 
namely, the information, the ſummons, the defendant's ap- 
peatatice, and the names of the witneſſes. But it was unnecef- 
ſary to ſtate this; and in R. v. S. Hall (a) it was held that ſur- 


pluſage in a conviction would not vitiate it. 


Palmer in reply. It is abſurd to ſay that, aſter the Legiſlature 
have repealed one form and adopted another, the former ſhould 
{till be ſupported, The Legiſlature in repealing one and pre- 
ſcribing another form mult have conſidered that there was ſome 
difference between them; and there is this manifeſt difference; 
the term duly convicted” is ſubſticuted in the laſt form in lieu 
of every other requiſite. But here the juſtice has not ſtated 
that the defendant was © duly convicted“ in general terms; 
he has choſen to ſtate his reaſons for convicting the defendant, 
and thoſe reaſons will not warrant the concluſion which he has 
drawn, becauſe there is no evidence to ſupport it. h 

Lord Kenyon, Ch. J.— There is no doubt but that this is 
a faulty conviction at common law, for the reaſon given. If 
any particular form had been preſcribed, as indiſpenſably be- 


(] Arte, 1 vel. 320. 
ceilary, 
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ceſſaty, it muſt have been ſtrictly complied with. But this at 1792. 


of parliament has enabled the magiſtrate to draw up the convic- 
tion © in the form, or to the effeF, following.“ And it appears 
by the form, which is immediately ſubjoined, that neither the 
caſe or the evidence need be ſtated. The queſtion therefore is 
whether the conviction, now returned to us, be not to the effect 
ſtated in the act? I think that it is; for it contains every thing 
that is important in the form given, and ſomething more, It 
ſtates the information, the ſummons, the defendant's appearance, 
the examination of witneſſes, but not the evidence itſelf: but 
the act ſays that the conviction need not contain the evidence. 
The want of the very thing, which the ſtatute ſays need not be 
done, conſtitutes the objection. I think that the magiſtrate has 
done every thing that was required; and he has ſtated ſome- 
thing more in the conviction: but that will not vitiate it. 

BuLLER, J.—The words are, I hereby convict him, Sc.“ 
which muſt be taken to mean © duly convicted.“ This con- 
viction is according to the effect of that which is given by the 
aft, | 

GRrosr, ].—-The words of the convicting part go further; 
I hereby convict him of the offence aforeſaid ; and declare 
„ and adjudge that he hath forfeited, Sc.“ This can only 
be a ( due conviction.” | 

Dauncey, who was alſo againſt the conviction, afterwards ſug- 
geſted that there was another objection, in not ſtating the offence, 
That in the form given by the act a blank was left, in which 
the offence was to be deſcribed ; but that here the juſtice had 
only ſtated the © offence aforeſaid,” and that there was no 
offence before mentioned in the convĩicting part. But 

Per Curiam—“ The offence aforeſaid” refers to that men- 
tioned in the information, where it is particularly ſet forth. 

Conviction affirmed. 


Tur Kine againſt The Inhabitants of Drremnonau. 


— ronn——_—___——_——_ 
he King 


againſt 


J. JIerrs- 


Medreſday, 
Jun 20th, 


WO juſtices removed Hannah Cork from Baddingham in No ſettle- 
ment 1s 


Suffolk to Ditchingham in Norfelk; and the Seſſions con- gained by 


lirmed the order of juſtices, and ſtated this caſe. 


ſerving un- 
der an a- 


F. Ck was born in Baddingham, where ſhe lived with her greement et 


father and mother, who belonged to that pariſh, till ſhe was 


apprert ce- 
ſhip, not 


(even, or eight, years old; when the was placed out by the pa- Amped. 


Vol. IV. 3D riſh 


— a TT” IT - 
. IL. 25, 2 
—_— — 

9 —— 4 


— — — <—_—— —— CR 8 


x — _—_ Prom 
— — Hil. 
1 — = — 
— - - 
- 


710 
1792. 


The Kro 
againſt 
The lnha- 
b:tants of 
Dri1tcu- 
INGHAM. 


CASES IN TRINITY TERM 


riſh officers of Bazddingham at a general pariſh meeting to R. Fiſher 
a farmer in Baddingham, under the following agreement, which 
was written on a leaf of the pariſh book, together with ſeveral 
other agreements of the ſame ſort, namely, © Augy/ th, 177 — 
« At a general pariſh meeting, held at the pariſh of Badinohun 
e this day, it is agreed that &. Fiſher ſhall take H. Cuk and 
% maintain her after the manner of an apprentice, with waſhing, 
« lodging, clothing, Cc. from this day until Michaelmas 1780; 
% RN. Fiſher to have 20 J. with her, and at the expiration of the 
* taid time to double clothe her. Witneſs my hand, R. Vis. 
This agreement was not ſtamped. In purſuance of that agree- 
ment the pauper went to live with Ver at Baddinghom, aud 
ſerved him one year. Vier then took a farm at Ditchinghan, 
to which he removed, and carried the pauper with him ; where 
the pauper lived one year and an half, during which time he 
found her neceſſary clothing, lodging, waſhing, &c. At the er. 
piration of the year and an half the father (at Fiſher's deſire) 
took the pauper home with him to Baddirgham ; where ſhe con- 
tinued till this removal; and ſhe has done no ſubſequent act to 
gain a ſettlement. Ter never paid the pauper any money 23 
wages, but upon her quitting his ſervice gave her a double ſuit 
of clothes according to his agreement. 

Alderſon was to have argued ia ſupport of the order d 
ſellions; and 

Hay, cenir2, But 

The Court thought the point too clear to be diſcuſſed. They 
ſaid, that though a modern act of purliament (a) had diſpenſed 
with the neceſſity of having the deed of apprenticeſhip indented, 
it was ſtill necetfary that the binding ſhould be by deed (, 
And that the fervice as an apprentice could not be converted 
into a ſervice as an hired ſervant. 

Order of Seſſions quaſhed (c), 


(a) 21 Geo. 2. c. 11. 

(4) By 3 c. 11. % 8. * If any perfon ſhall be bound an apprentice by inden- 
© ture, and inhabit in any town or pariſh, ſuch binding and inhabitation hall be ad- 
* judged a good ſettlement. By 3c Ces. 2. c. 11. /. 1. No perſon who ſhall b: 
« bound an apprentice by any deed, writing, or contract, not indented, ling fp} 
„% locally flamped, ſnall be liable to be removed, &c.” : 

(c) See R. v. Stration, Burr. S. C. 272; R. v. Mawnan, ib. 2990; K. v. All Saint? 
in Le gerd, ib. 656; and K. v. Kingſweare, 10. 839. 


pr 


all 
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The Kix d again S. Waite and Others. 


AMUEL I|White merchant, Ann White widow, John Lander 


eſq. Thomas Langharne eſq. William Corben, Robert Daw, 
and William Stanſmore, inhabitants in the pariſh of St. James, in 
the town and county of Poole, appealed againſt a rate or aſſeſſ- 
ment made for the relief of the poor of that pariſh, dated the 
1oth day of December 1791, alleging that neither they or either 
of them had any property liable to be rated, Oc. It appeared 
on the rate that it was a rate of 1 d. in the pound on all lands, 
and 3 d. for every 100 J. of perſonalty. It was proved that it was 
uſual in that pariſh to rate the inhabitants towards the relief of 
the poor for their perſonal property within the pariſh, in the 
following proportion, viz. on a calculation that every 100 /. 
of which any inhabitant was poſſeſſed did or might produce 1n- 
tereſt to the amount of 3 /. per annum, ſuch intereſt of 3 /. per cent. 
per annum being conſidered as a teſt of the ability of ſuch perſon ; 
and ſuch perſon is charged in the ſum of 1 d. for each pound of 
ſuch ſuppoſed intereſt, That it was uſual alſo within the pariſh 
to rate all officers in the army, navy, cuſtoms, or exciſe, being 
inhabitants of the pariſh, according to a ſuppoſed ability ariſing 
irom their ſeveral and reſpective ſalaries. Samuel White was rated 
according to the proportion before ſtated in the ſum of 13,500 /. 
for his perſonal property, which conſiſted of certain ſhips or 
veſſels employed in carrying on the Newfoundland trade from 
tie port of Poole, in the pariſh of St. James in the town and 
county of Poole, and monies veſted on real ſecurities, the lands 
on which the ſame were charged lying out of the pariſh 
of St, James. Ann White widow was aſſeſſed for her perſonal 
property within the pariſh in the ſum of 1000 J. according to 
che proportion hefore ſtated ; ſuch perſonal property conſiſting 
of principal money to that amount. John Lander was rated 
for his perſonal property in the ſum of 200 J. He was collector 
of the cuſtoms payable at the port of Pocle ; he had no perſonal 
property, except his ſalary payable to him as ſuch collector, 
and which he received by an order of the commillioners of his 
majeſty's cuſtoms in the pariſh of Sr. James. Thomas Langharne 
vas aſſeſſed for his perſonal property in the ſum of 1001. He 
3D 2 * was 
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was a captain in his majeſty's navy, and had no other perſynj 
property but his pay as captain in the navy, which was Pail 
to his agent in London for his ufe, and the houſhold goods and 
furniture of the houſe in which he lived in the pariſh of 5, 
Famer. William Corben was rated for his perſonal property in 
the ſum of 100/. He was a clerk to a merchant then an inh;. 
bitant of the pariſh, and had no perſonal property except his py 
as ſuch clerk, and which he received from James Neave, mer. 
chant in the pariſh, Robert Daw was rated for his perſonal 
property in the ſum of 100/. He was maſter of a merchant 
veſſel trading from the port of Pose to other parts, and had ng 
perſonal property but his pay, which le earned as ſuch maſter 
of a veſſel, and which he received from Meſſrs B. Leſter and Co, 
in the pariſh of St. amen. William Stanſmore was rated for his 
perſonal property in the ſum of 300/. ; ſuch perſonal property 
conſiſting of ſtock in trade as a ſhopkeeper, The Court of Quir 
ter Seſſions, on hearing the above appeal, were of opinion that 
all and every of the above named appellants were ſeverally aud 
reſpectively liable to be rated, and therefore confirmed the rate, 
ſubjc nevertheleſs to the opinion of this Court, whether the ap- 
pellants cr either of them ought to have been aſſeſſed; and if 
this Court ſhould be of opinion that Samuel 1/hite ought not tobe 
rated, then the Court of Quarter Seſſions ordered and adjudge 
that the rate ſhould be amended, by ſtriking out his name; and 
ſo of the reſt, And the Court of Quarter Seſſions confirmed the 
rate in all other reſpects. 

Bearcroft and Gibbs in ſupport of the order of Seſſions. ii, 
As to the caſe of Samuel White rated for his perſonal propert, 
partly conſiſting of ſhips trading from Poole to Nexwfoundlons, 
and partly of money veſted in real ſecurities, the lands to ſecure 
which lie out of the pariſh ;—For ſome time it was doubted how 
ſar perſonal property was rateable under the ſtatute 43 £4, 
but that doubt has been long ſince got over; and it is nos 
ſettled that perſonal property is rateable within the words and 
meaning of the ſtatute. The true criterion is the ability of tle 
party to contribute to the maintenance of the poor. That 
ability is as well to be eſtimated by his perſonal, as his real, pro- 
perty ; although it may be more difficult to the pariſh to alcet- 
tain the former. But it may be objected that where property 1 


moveable in its nature, it cannot be determined to be proper 
in 
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in one pariſh rather than in another. But it ought to be con- 
fdered as being in that pariſh where the beneficial intereſt of it 
is received, where it yields any ſuch; or if it do not, then where 
the property is depoſited in ſpecie. With reſpect to the ſhips 
no doubt can be entertained but that they are perſonal property 
yielding a beneficial intereſt in the pariſh, as well as ſtock in 
trade; for there the profits of the voyage are received; and that 
is their only home. No other pariſh can claim the right of 
taxing them. With reſpect to the real ſecurities ; the land is a 
collateral pledge; the perſon of the debtor is the firſt ſecu- 
rity; the money veſted on theſe is ſtill a perſonal debt; 
this it is well known always follows the perſon of the cre- 
ditor ; and therefore as he is domiciled in this pariſh, his perſo- 
nal debts muſt alſo be conſidered as in the ſame pariſh. It is 
true ſome difficulty might ariſe where the party dwells in more 
than one pariſh in the courſe of the year; but that merely relates 
to the quantum for which he ought to be rated in each, which, 
in the caſe of productive perſonal property like this, ought to be 
aſcertained by the intereſt which is received in each pariſh ; 
and at any rate that difficulty does not occur here; becauſe, 
for ought appears to the contrary, the party never reſided out of 
the periſh, and all the intereſt of the money was received in it. 
Another objection which may be ſtarted is the diſſiculty of aſ- 
certaining the amount of a man's perſonal property, the ſurplus 
of which only can be rated after payment of his debts : But to 
that it is ſuſſicient to anſwer, that where the pariſh can fix a 
party with the oſtenſible poſſeſſion of ſo much perſonal property, 
if he object to the quantum, it lies upon him to prove the exceſs 
of value by proof of his debts in diminution of the ſum aſſeſſed. 
Beſides, if this party be rateable at all for any part of the pro- 
perty, the rate mult be aſſirmed generally; for the Court will 
not enter into the queſtion of quantum. 

Ann White's cafe will turu upon much of the reaſoning urged 
in the preceding caſe, with reſpect to the criterion of ability, 
of which there cannot be a more certain proof than the poſieſhon 
of money in ſpecic. And this caſe is ſtronger than that of the 
real ſecurities ; for, by the finding that this money was actually 
in the pariſh, one great dithculty which attended the other caſe 
13 removed; and it cannot now be diſputed but that perſonal 
property, viſible in the pariſh, as this mult be allowed to be, 1s 
rucable. Nor is it any objection that it may be removed out 
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ſhips or ſtock in trade. ws 


As to the caſe of 7 Lander, who was rated ſor his ſalary a 
colleCtor of the cuſtoms, the Court being of opinion that there 
was no ground to ſupport it, and that, as the queſtion had been 
before decided, jt ought now to be conſidered as at reſt, it wa; 
not preſſed in argument. 

The eaſe of Thomas Langharne, captain of the navy, rated fox 
his pay as ſuch, was conſidered as ſtanding on the ſame footing 
as the laſt, and therefore abandoned as to that point. But it waz 
ſuggeſted that his houſehold furniture was a proof of his ability, 
and being perſonal property, viſible in the pariſh, he was ratcable 
for that. | 

William Cerbin's caſe was conſidered as governed by the for- 
mer caſe of the collector: as was alſo 

Robert Daw's caſe. 

The cafe of William Stanſinore, who was rated for his ſtock in 
trade, the Court ſaid could not be diſputed. 

Morris and Bond, contra, conceived there were but four 


_ queſtions left, 1ſt, The real ſecurities. 2d, The money, 


34, The ſhips. 4th, The furniture, 

1. As to the real ſecurities; two objections ariſe again 
rating the party in reſpect of theſe. The paper in itſelf cannot 
be conſidered as valuable property; it is only valuable as it re- 
lates to the land out of which the payment is to be made. Now, 
iſt, That land is out of the pariſh, and therefore not rateable. 
In 2 Bulftr. 354. it is ſaid that property, to be rated, mult be vilible 
and local within the pariſh. 2dly, If it were to be rated in 1e. 
ſped to the ſecurities upon it, the ſame property would be rate: 


twice; once as land in the pariſh where it lies, and again 3s 


perſonal property in the pariſh where the ſecurities are. Bus it 
it cannot be twice rated in the ſame pariſh, ſuppoſing the ſe- 
curities to be where the land is, it cannot be fo rated becauſe they 
are in another pariſh, And the Court may draw the line be- 
tween the rate for the ſecurities and the ſhips of S. White, if the 
latter ſhould be held rateable z for though it be generally truc that 
if the party be liable to be rated, this Court will not go into the 
quantum, yet that rule is not applicable here, where the party 
is rated for two diſtinct ſpecies of property. 2. As to the money; 
nothing can be rated which is not productive, and this mone)) 


not being ſtated to be out at intereſt, cannot be taken to eh 
ut 
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But in no event can money be rated; becauſe it would lead to 1792. 
dangerous and inconvenient conſequences to oblige parties to 
come forward and diſcloſe all their debts; and it is admitted The Kine 
that only the ſurplus after payment of debts is rateable. It is s. We. 
alſo a ſtrong additional reaſon for ſaying that it is not rateable, and Other. 
becauſe it never has been attempted to be rated before; and if 
liable to be rated in this pariſh, it is equally ſo in every pariſh 
where the owner may happen to take it in his pocket. But 
property is not rateable in a pariſh merely becauſe it is viſible 
there; it mult be locally ſituated in that pariſh. It was held in 
R. v. Hill (a), (Bradford pariſb,) that, though ſtock in trade was 
rateable, money was not. 
3. As to the ſhips, the latter argument may alſo be applied to 
them : they cannot from their nature be ſaid to be locally fituated 
in the pariſh. And many inconveniences would ariſe from con- 
fidering this ſpecies of property ſubject to be rated; as in the caſe 
of coalting veſſels, which paſs and repaſs between different pariſhes, 
and, if rateable at all, would ſubject the owners to be rated in 
each pariſh, It ought alſo to be conſidered, that this ſpecies of 
property, ſo far from being in itſelf of a beneficial nature, is liable 
to very heavy expences in repairs and other caſualties, and is more 
in the nature of an adventure, which has been held not rateable. 
4. Furniture alſo is an expence to the owner. It 1s the mean 
by which he occupics, not by which he gains his livelihood ; 
a man might as well be rated for the food he eats, or the clothes 
he wears. 
Lord KExxox, Ch. J.— This is a queſtion of great difficulty, 
and of vaſt importance to the Public. The ſtatute of Elizabeth 
was paſſed to enforce (what are called) duties of imperfect ob- 
ligation. For it was a duty, before that ſtatute was made, to 
relieve the poor and neceſſitous. And the proviſions of that act 
were adapted to the inforcing of thoſe duties in the only way in 
which they could be inforced, namely, by raifing a fund from 
perſons who are deemed competent to pay it; and in the caſe 
in Bulſlrede it was ſaid that the rate ſhouid be on perſons in 
teſpect of viſible property, locally ſituated within the pariſh, 
Then apply that rule to theſe caſes. Tirſt, as to the (hips; I 
think that they are rateable ; this pariſh is their home, and muſt 
ve ſo conſidered for the purpoſes of the regiſter act (5). With 
3*gzrd to the money lent on real ſecurities, I think that it 


(4) Cop. 613, (% 26 Ces. 3+ c. 60. 
3D 4 cannot 


1 — _ —— —_ A * — — 
7 - — K IE — 
> "ns. = - hen dts * 
4 * — — 


776 
1792. 


The Kixs 
againſt 
S. WarTtz 
and Others. 


CASES 1x. TRINITY TERM | 


cannot be rated; for it is ſtated that the money was lent by 
perſons out of this pariſh on landed fecurities elſewhere. This 
therefore is not perſonal property in the pariſh; and I am not 
prepared to obviate the difficulty of ſuch a perſon reſiding in two 
pariſhes. In the act of parliament which impoſes a tax on 
horſes and ſervants, the Legiſlature have guarded againſt this 
difficulty, by direQing the perſon, liable to the duties, to give 
an account to the collector of the number for which he pays in 
any other pariſh : but there is no ſuch proviſion for this caſe, 
J have doubted a great deal, in the courſe of the argument, on 
the caſe of the perſon rated for 1000/. in ſpecie: but the inclina. 
tion of my opinion is that ſhe is rateable for this, becauſe it is 
ſtated to be property within the pariſh, and it may be productixe, 
if the owner chuſe. For the ſame reaſon I think that the houſe. 
hold furniture is not rateable, becauſe it produces nothing ; the 
party might as well have been taxed for his clothes: for a 
houſe indeed the occupier muſt be taxed, becauſe the Legiſlature 
have ſaid ſo in expreſs terms. The caſe of the ſtock in trade is 
admitted to be rateable. But the caſes of the ſalaries have been 
long at reſt: thoſe are not the ſubject of a rate. 

BuLLER J. I concur with my Lord in all the points, except 
that relative to the 1000 J.; for which I think the owner is not 
rateable. The reaſon for which it was admitted that houſchold 
furniture is not rateable, namely, becauſe it does not produce 
any profit, muſt alſo govern this : it is ſtated that the owner has 
it in hard money, and therefore we muſt take it, upon this 
ſtate of the caſe, that it does not produce profit. In the next 
place, I am of opinion that money is not rateable within this 
act of parliament. The Legiſlature could not intend that in- 
quiry ſhould be made as to every guinea which a man has in 
his pocket, If the rate be confined to viſible property yielding 
profit in the pariſh, there will be no difficulty in adhering to 
that rule; but it will be dangerous in the extreme to extend it 
farther, and to look into every man's bureau to ſee what money 
he has there. But at all events I think that this perſon cannot 
be rated, for the reaſon firſt given. 

Grost, J.—I have no diſſiculty upon the queſtion reſpecting 
the ſhips ; they are rateable, like ſtock in trade. But the party 
cannot be rated for the money at intereſt, And as to the 100c/. 
not at intereſt ; I have had great doubts in my mind. But, 


after conſideration, I agree with my brother Buller, that the 
Legiſlatute 
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Legiſlature did not intend to rate money. The act of parliament 1792. 
las enumerated all the different ſpecies of property which ſhould 
be the lubject of a rate, but has omitted money. Beſides which, 2 
conſidering how much this ſtatute has been at different times S Wars 
diſcuſſed, and that it has never been held that money is rateable 2 
under it, I am ſatisfied that this is the true conſtruction of the 
att, For though, generally ſpeaking, uſage contrary to an act 
of parliament cannot bind us in conſtruing it, the not rating 
money ſhews what has been the opinion of the Profeſſion upon 
this ſubject. | 

Lord KExvox, Ch. J. then ſaid, that he thought there was 
great weight in the reaſons urged by his brethren againſt rating 
money; that he had himſelf expreſſed great doubts of his own 
opinion; and that he was therefore glad that that part of the 
rate would be quaſhed by the opinion of the Court. And on a 
ſubſequent day his Lordſhip mentioned an expreſſion of Yates, J. 
upon the ſubject of rating perſonal property, in a caſe in Hil, 
1769, which was not taken notice of by Sir F. Burrow in his 
report of it; ** If perſonal property be rateable, it is not to be 
done at random, and to leave the party rated to get off as he 
« can: but the officer making the rate muſt be able to ſupport 
e what he has done by evidence. And no perſonal property can 
« be rated, but the clear liquidated ſurplus, after paying all his 
« debts.” 

The Court ordered the rate to be confirmed as to the ſhips and 
ſtock in trade, and amended as to the other points, 


——— ———— — — 


The Kino againſt J. SHARPLES, Wednſdoy, 
June 20th. 


HE defendant, having been indiQed at the ſeſſions for the it is not an 


: r indictableoſ- 
borough of Lancgſler for exerciſing his trade as a farrier dete . 


at Lancaſter, being a foreigner, and not having made any com- erciſc atride 


poſition with the mayor and bailiffs of the borough for his free- — 


dom within the borough, contrary to the laws, cuſtoms, and ph AO, 
conſtitutions of the borough, and againſt the peace, Sc. removed reugh. 


the indictment into this court, and demurred to it. 

The Court, without argument, were clearly of opinion that this 
was not an indictable offence, it not being an offence contrary 
to the general laws of the land; and gave 

Judgment for the defendant, 


N he for the Crown, acknowledged he could not ſup- 
ort it. 


Fitzgerald lor the defendant, 
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The Kix againſt J. Burner, 


HIS indittment alleged that the defendant, and another, 

being ſubſtantial houſeholders in £Zinching field in Efps, 
were on the 26th. of April 1791, appointed by two juſtices of 
the county to be “ oyerſeers of the poor of the ſaid pariſh ji; 
«© one year then next enſuing;” that the defendant had due no- 
tice, Sc.; but that he unlawfully and contemptuouſly negleQed 
and refuſed to take upon himſelf the execution of the ſaid office of 
overſeer of the ſame pariſh, to which he was ſo nominated, E. 
To this there was a general demurrer. 

Walton, in ſupport of the demurrer, made two objections to 
the indictment ; firſt, that it did not charge the defendant with 
any offence ; it only ſtated his refuſal to take upon him the 
office of overſcer of the pariſh, which was not an office known 
to the law; it ſhould have been © overſeer of the peer of 
« the pariſh;“ 2dly, that he was appointed for © the year then 
t next enſuing z” not for the (c overſeer's year,” or © for a year,” 
or © until another ſhould be appointed ;” fo that he might con- 
tinue in office longer than the regular time. But 

The Court thought there was no weight in either of the ob— 
jections. That it appeared upon the former part of the in- 
dictment that the defendant was appointed to be overſeer cf 
the poor of the pariſh; and that, though the part, which 
charged the refuſal, omitted the words « of, the poor,” it men- 
tioned the aid office, to which he was fo appointed, which mult 
neceſſarily refer to the office of overſeer of the poor. And that 
the appointment “ for the year then next enſuing” mult be 


underſtood to be“ for the overſeer's year (a).“ 
Judgment for the King. 


s) Vide R. v. Stubbs, ante, 2 wel. 396. (a. 6.) ; and R. v. Sparrow, Halt 1, 


The Kixc againſt T. Hoistcnr eſq; and Another. 


r rule, calling on the defendanis, two juilices of the 

. 8 I 
county of B/erceſter, to ſhew caufe why a random ſhould 
not itjue, commanding them to tax, rate, and aſleſs fome pariſi 


within the hundred of Halſſhire in the laid county, in ald ot 


unn a Loroughy which has an epclutive juriſdictions 


the 
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the inhabitants of that part of the pariſh of Dodderhill which 
lies in the borough of Droitabich in the ſaid hundred and 
county to the ſupport of their poor, was founded on affidavits 
which diſcloſed the following facts. Part of Dadderhill pariſh 
is within the borough of Dreaitwich and part without, but 
within the county of Worcefter. That part, which lies within 
the borough,, has immemorially maintained its own poor, and 
had diſtin overſeers. The whole of the pariſh of Dadderbill 
and the borough are within the hundred of Halſſhire, in which 
diviſion the defendants live and act. The particular circum- 
ſtances of the place were ſet forth, from whence the parties 
making the application inferred that they were in a ſituation 
to require the aſſiſtance prayed for; the poor rates now amount- 
ing to 25. in the pound, and being gradually on the increaſe, 
from certain ſalt-works being diſcontinued there; and it was 
alſo ſaid that the part of Dadderhill pariſh out of the borough 
and the other pariſhes in Halfhire out of the borough were 
moderately aſſeſſed for the ſupport of their reſpective poor. 
In the defendant's affidavits in anſwer, it was ſaid that they 
had refuſed to interfere becauſe the borough of Droitwich is 
an excluſive juriſdiction, having juſtices of it's own, to the ex- 
cluſion of the magiſtrates of the county; and that there were, 
beſides this part of Dodderhill, three other pariſhes in Drei- 
wich, where the poor-rates are lower than in the adjacent 
pariches. 

Erſkine and Parke ſhewed cauſe againſt this rule on four 
grounds, 1ſt, The mandamus prayed for is to compel the defend- 
ants to do the act : but, as it is diſcretionary in them, the ap- 
plicaticn ſhould only have been for a mandamus to command 
them to hear the complaint. 2dly, The form of the rule is 
wrong, it ſhould not be to tax any other pariſh; the words of 
the ſtat. 43 Fliz. c. 2, being that „ the two juſtices ſhall and 
may tax, rate, and aſſeſs any other of other pariſhes, or out of 
any parith, within the hundred, Sc.; and thoſe words have 
been held to mean any individuals of a parith, and not the whole 
pariſh, 1 Ventr. 350. 3ely, The defendants have no jur'ſdic- 
tion in this caſe ; they cannot interfere in any part of the borough 
of Nreitevich, the borough juſtices having an excluſive jurif- 
diction of their own. And by the 8th ſection of the 43 of Fiz. 
. 2, the juſtices of the borough may do this very act, if it be 
neceſſary ; for it is thereby enacted, „ that the mayors, c. of 
* every town and place corporate, being juſtices oi peace, ſhall 

© have 
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cc have the ſame authority by virtue of this act within the limits 
* of their juriſdictions, as the juſtices of the peace of the county 
have, Ec.” ꝗthly, On the merits of the caſe ; recourſe ſhould 
firſt have been had to the other pariſhes in the borough, where 
there are many perſons of opulence, and where the rates are not 
ſo high as in thoſe adjoining to the borough. It was alſo preſſed 
that the rule ſhould be diſcharged with coſts, becauſe there 
was no imputation on the defendants; and as they have dif. 
charged their duty to the public, they ought to be indemniſied 
againſt all expence. 

Bearcreft, in ſupport of the rule, anſwered the firſt objection, 
by faying that this was not a matter of diſcretion in the defend. 
ants; for on a ſimilar application a mandamus was granted directed 
to the juſtices z the Court ſaying, “ As this is a matter of right, 
« they ought to make a return.” 16 Vin. Abr. 416; 2 Shaw 
Pract. Juſt. 44. In anſwer to the ſecond objeCtion, the juſtices 
may either tax a whole pariſh in aid, or only particular perſons 
In Dimchurch and Eaſteburch (a), Lord Holt ſaid, © There are 
te two ways by the 43 Eliz. to make one pariſh contributory to the 
s poor of another pariſh, viz. either the juſtices may tax particu. 
« lar perſons in aid to that pariſh, which cannot relieve its own 
& poor; or they may aſſeſs the whole pariſh in a certain ſum, 
it and leave it to the churchwardens and overſeers to levy the ſame 
« on particular perſons.” So, in the caſe of the pariſh of St. Peter 
and Paul in Marlborough (6), it was ſaid that “ the juſtices are 
« to make the rate on all or particular perſons.” And in R. v. 
Inhabitants of Knightley (c), it was ruled that “ juſtices may 
« cither charge particular perſons or the whole pariſh,” But ever 
if the form of the motion were irregular, in ſuch a caſe as tlic 
preſent the Court would order it to be amended, No objection 
can be made on account of this being a vill; for a vill is en- 
titled to relief under the ſtat, of Elia. though pariſhes only are 
mentioned. Fl. 25. 3dly, This does not come within thx 8th 

eftion of the 43 Elia. which relates to borough juſticcs. if 
indeed the defendants were called upon to make a rate on any 
pariſh within the borough, perhaps there might be fome weigit 
in the objeQion : but here the juſtices for the borough hare 
no juriſdiction over the pariſhes out of the borough, which (it 
the preſent application be well founded) ought to contribute in 
thjs inſtance. And perhaps it would not be too much to con- 
tend that that ſection of the ſtatute is not applicable to ſuch a 


(a) Salk. 481. (5) 2 Stra, 1114. (c) Cl. zog. 8 
Cale 


IS THE TüIRTr-sECOND YEAR of GEORGE III. 


eaſe as this, but refers only to the other powers given by the act; 
for there are many excluſive juriſdictions having only one pa- 
rith, in which caſe the county juſtices muſt from neceſſity inter- 
fere, if relief be wanted from another pariſh, As to the laſt 
objection ; the Court will not try theſe diſputed facts on a ſum- 
mary motion, but will grant a mandamus, on the return to which 
theſe facts may be tried. And there is no pretence to alk for 
colts in this caſe, where (if granted) they muſt be borne by a 
pariſh already too poor to ſupport themſelves. 

Lord Kenyon, Ch. J.—I perfectly agree with the 8 
in ſupport of this application, that this part of the pariſh of 
Dadderhill, within the borough, which is a vill, and ſupporting 
it's own poor, is for this purpoſe equivalent to a pariſh, But on 
the great queſtion, of juriſdiction, I differ from him. Theſe 
juſtices having admitted that this part of the pariſh is in need of 
the aſſiſtance required relieves us from diſcuſſing one of the 
points made, whether the mandamus ſhould be merely to hear 
the complaint, or to do the act required. But the point, on 
which this muſt be decided, is that theſe defendants' have no 
juriſdiction. It is admitted on all hands that the borough of 
Droitwich is an excluſive juriſdiftion, with a non intromittant 
clauſe as to the juſtices of the county; the juſtices of the county 
therefore have no authority to enter the borough. This ſection 
of the act ſays that if the juſtices perceive that any of the inha- 
bitants of any pariſh are not able to levy among themſelves 
ſufficient ſums, &c., the ſaid two juſtices ſhall and may tax, rate, 
and affeſs any other of other pariſhes, fc. Having the allowance 
of all aſſeſſments, and the ſuperintendance of the overſeersꝰ ac- 
counts, the Legiſlature preſumed that the juſtices would have 
the means of AY the neceſſities of all the pariſhes within 
knowing the © EGG of thoſe diſtricts, which lie out of 
their juriſdiction. And therefore, to provide for all caſes that 
might happen, the eighth ſection of the act was introduced, 
which gives the ſame power to borough juſtices that was before 
given to the county juſtices, So that in all caſes the acts of 
magiſtrates are to be confined within the limits of their refpec- 
tive precints, There is one difficulty indeed in a caſe where 
the borough conſiſts only of one pariſh. But the argument, 
drawn from thence, to ſhew that the county magiſtrates muſt 
of neceſſity interfere, proves too much; for there are inſtances 
of ſuch towns being counties of themſelves, e. g. the borough 
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of Caermarthen : but in ſuch a caſe it is impoſſible to Cay that 
the juſtices of the adjoining county can interfere. On the ſingle 
ground therefore, that this application was made to thoſe wh 
have no juriſdiction over the ſubject, and no means of inform. 
ing themſelves whether the pariſh want aſſiſtance or not, I am 
of opinion that the rule muſt be diſcharged; the application 
ſhould have been made to thoſe juſtices who have juriſdiction 
over the pariſh ſeeking relief, and alſo over that pariſh out of 
which the relief is to come, 

BuLLER, J.—There is no weight in the objection which has 
been made to the form of this rule; becauſe if a mandamus may 
be granted either way, it is immaterial in what terms this rule 
is drawn up. But caſes have been cited to ſhew that the mande- 
mus may be to compel the juſtices to rate ſome pariſh gene. 
rally; and if ſuch has been the practice, it ought to be ſupported, 
The caſe cited from Fol. ſhews, what cannot be diſputed, that 
one vill might be taxed in aid of another, In the caſe of 
St. Agnes, Cornwall, this point, about rating one pariſh in aid 
of another, was not diſcuſſed : the only queſtion there made waz 
on the merits; and as it was made out by the affidavits that 
the pariſh ſceking relief were actually in want of it, the mands- 
mus was granted. But the principal queſtion here is whether 
the juſtices of the county have in this inſtance any juriſdiction 
over that part of the pariſh of Dedderhill which lies within the 
borough; and I am clearly of opinion that they have not. It 
is manifeſt from this act of parliament that no juſtices can exe- 
cute the third ſection of it but thoſe who have juriſdiction over 
the pariſh which is in need of aſſiſtance from ſome other pariſh; 
and therefore the county juſtices cannot give the relief prayed 
for in this inſtance, out of their juriſdiction. By the gth ſection 


of the act alſo it is enacted, that where any pariſh lies partly 


within any town corporate, and partly without, the county 
juſtices, and alſo the head officers of ſuch town corporate, “ ſhall 
« deal and intermeddle only in fo much of the faid pariſh as lieth 
« within thcir liberties, and not any further.” Then by this 
clauſe the two parts of the pariſh of Dodderhill are to be con- 
ſidered as two diſtinct pariſhes; and conſequently over that part 
which is the ſubject of our conſideration, the juſtices for the | 
county have no juriſdiction. The mandamus now prayed for is 
to compel the county juſtices to do the act: but the form of it 
if it were granted at all, ſhould be to compel them to inquire, in 


the firlt place, whether the pariſh ſtand in need of any gy 
— 
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i 
and to act accordingly z whereas in this inſtance we ſhould be 1792. 
requiring them to inquire into that, which they have no means ————— 


of knowing. I am therefore of opinion that this application e e 


againſt 


ſhould have been made to the borough juſtices. T. Hor... 
Grosr, ].—This is a new attempt to compel the juſtices of 
the county to relieve a pariſh out of their juriſdiction. But 
tiey cannot give the relief prayed for, without having an op- 
portunity of knowing that the pariſh without their juriſdiction 
really ſtand in need of it. The th ſection of the act is deciſire 
againſt this application. This attempt is not only new, but al- 
together unfounded. 
Rule diſcharged. 


Nzsz1TT and Another againſt LusrINGTON, Th ſays 


June 21ſt. 
HIS was an action on a policy of inſurance on wheat If an armed 


and coals on board the Induſtry, Captain Caſſidy, from ng 
Yaughall to Sligs, for 100 J. The firlt count in the declaration, take part of 


alter ſetting ſorth the policy, &'c. &c. ſtated, that when the ſhip ee wy 


the under- 


was proceeding on her voyage the was by tempeſtuous weather, e 
and the force and violence of the winds and waves, neceſſarily on a count, 


; ftati 
obliged, for the preſervation of the ſhip and cargo, to fail and pro- eos 


ceed to Filly Harbour in Ireland, where ſhe was, with force and in * *izure by 


- --:ple to the 
a violent and unlawful manner, attacked and boarded, and ar- ants 

. , . $45 , unknown; 
refed, diſtrained, and detained by people to the plaintiffs unknown; g people 
by reaſon whereof the wheat and coals became and were wholly inthe pclicy 


[ 1 2 9 — . . mean be 
ſoſt to the plaintiffs z with an averment that the plaintiſis ſued, . be 
laboured, Qc., about the defence and ſafeguard and recovery of 2 9 +: 


COU LYYs 


the ſaid goods, and neceffarily expended, c. In the ſecond Wheie, at- 
count the loſs was ſtated thus; that the ſhip having her cargo ter fuch 8 


ſciz ure, the 
on board was in Elly Harbour © with force and in a violent and vedel was 


VEE ; fſtranded, 

« piratical manner attacked and boarded, ſeized and talen, by certain and cn of 
* pirates to the plaintiffs unknown; by reaſon whereof the ſaid e 
goods then and there became and were wholly loſt to the plain- ot corn) 


5 . ken by 
© tiffs, Cc.“ There were alſo the general eounts for money paid, n, 22 7 


lent, had, and reccived, and on an account ſtated. The policy their own 


: ODE : price, the 
was in the uſual form, and the perils inſared againſt were “ the ho anno 


Fe a 5 3 be rccover- 
ſcas, men of war, fire, enemies, pirates, rovers, thieves, jettizons, , 35 hed 
« - 7 r. 
letters of matt and countermart, ſurpriſals, takings at ſea, ar- Sencrul we- 
F res ref W a | | 5 r rage: but icr 
reſtraints, aud detai ments of all kings, princes, and people, of ſuch part as 
8 in Ccunſce 
Vence of the firandine was damaged and wlirown overboard, the infured may recover Gn a count 
Ratmg Ute lots to te by firanving, 
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ce what nation, condition, or quality ſoever ; barratry of the maſt 
© and mariners ; and all other perils, loſſes, and misfortunes that 
te have or ſhall come to the hurt, detriment, or damage of the 
&« ſaid goods and merchandizes, or any part thereof.“ It alſo 
contained the common printed “ memorandum ; corn, fiſh, ſalt, 
* fruit, flour, and ſecd, are warranted free from average, unleſ 
«« general, or the ſhip be ſtranded :—ſugar, tobacco, hemp, ſlax, 
& tides, and ſkins, are warranted free from average under 5 U. per 
« cent., and all other goods free from average under 31, per cent, 
* unleſs general, or the ſhip be ſtranded.” 

It appeared in evidence that the ſhip was forced by ſtreſs of 
weather into Z/ly Harbour in Ireland. And there happening to 
be a great ſcarcity of corn there at that time, the people came 
on board the ſhip in a tumultuous manner, took the govern: 
ment of her from the captain and crew, and weighed her an- 
chor, by which ſhe drove on a reef of rocks, where ſhe waz 
ſtranded; and they would not leave her till they had compelled 
the captain to ſell all the corn (except about to tons) at a certain 
rate, which was about three fourths of the invoice price, The 
10 tons were loſt in conſequence of the ſtranding, by which it 
was damaged, and was obliged to be thrown overboard, The 
ſhip afterwards arrived at her place of deſtination with the re- 
mainder of her cargo, which was about 25 /. worth of coals, 
The jury found a verdict as for a total loſs ; but it was under- 
ſtood that the real loſs would be adjuſted if the Court ſhould be 
of opinion that the plaintiffs were entitled to recover under the 
circumſtances. A rule % having been granted for ſetting aſide 
the verdict, 

Erſkine, Law, and S. Heywood, now ſhewed cauſe; and propoſel 
to conſider, 1ſt, Whether there had been any loſs within the 
policy. 2. Whether it was a etal loſs. 3. Whether a general 
or particular average. 4. Whether the ſubject inſured, being 
corn, fell within the memorandum in the policy. 1ſt, The 
loſs in queſtion falls under one or other of two riſks inſures 
againſt by the policy ; either that of arreſts, &c., of all kings, 
princes, and people, in which the word people mult be underſtood 
as contradiſtinguiſhed from the magiſtracy of a country, which 
is denoted by the words k:gs and princes, And that conſtruction 
is much ſtrengthened by what follows the word people, namely, 
« of what nation, condition, or quality ſocver;“ that cannot 
apply to whole nations ſo aptly as ro particular individual, 
During the American war in caſes of capture by their v 
| 6 


eſlels 


they 
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they were deſcribed as made by perſons unknown, and no ob- 1792. 
feftion was ever taken; which ſhews this to be the ſenſe — 


in which they were underſtood at that time. Or this is a 


ESBITT 


agu inſt 


capture by pirates, and loſs by piracy is expreſsly inſured -**#150+- 


againſt, Whatever would be robbery at land is piracy at 
ſea, Obliging the owners of corn by force to ſell it on ſhore for 
a particular price impoſed by the buyers themſelves would cer- 
tainly be robbery. A man was lately executed at York (a) for 
this offence z he having in conjunction with others tumultuouſly 
aſſembled and compelled the proprietors to part with that article 
at a certain price. Aſſaulting a ſhip upon the high ſeas and 
obliging the captain to redeem her for ſo much or for a certain 
part of the cargo is conſidered clcarly to be piracy in Lex Merc. 
149. 242. And this is the ſame thing, where the pirates obliged 
the captain to ranſom the veſſel by the ſale of the corn at their 
own price. 2. This muſt be conſidered (apart from the money 
received for the corn) as a total, and not merely as an average, 
loſs, as to the cargo. It is immaterial that the /h arrived at 
her deſtined port, for this is a policy on the cargo, and the cri- 
terion is whether the thing inſured arrived at the deſtined port 
if it did, in however deteriorated a ſtate it might be, it is only 
an average loſs : but here the corn, which formed the great bulk 
of the cargo, the coals being of very trifling value, never did 
arrive at the deſtined port; and therefore as to the corn there 
was a total loſs. In Baillie v. Moudiglianmi, H. 25 Geo. 3. it was 
clearly conſidered that where the object of the voyage was loſt, 
it was a total loſs as to the cargo, though the ſhip were ſaved. 
And this diſtinction is taken by Park en Inf. c. 6. where differ- 
ent parts of a cargo are capable of a diſtinct and ſeveral valua- 


tion; there a loſs happening to any one ſeparate part ſhall be 


conſidered as a total loſs with reſpect to ſuch part. It is true 
that in the ad edition that diſtinction is not ſo ſtrongly worded 
but the ſame diſtinction is laid down by Lord Mansfeld in 
2 Burr, 1170. It was for the advantage of the underwriter that 
the ſhip ſhould proceed afterwards with the coals, and therefore 
the owners ought not to be in a worſe ſituation than if they had 
abandoned the whole concern. As far as their own intereſt was 
concerned, it was a loſing voyage to them to proceed after the 
corn was taken out. When by any peril within the policy the 
market is loſt, it has always been conſidered as a total loſs. Ihe 
circumſtance of having received ſo much money in part of the 


(a) R. v. Spencer, York Summer Aſſizes 1783, cor. Buller, J. 
Yor, IV. 3 E palue 
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value of the corn will be ſo much falvage to the underwrite, 
3. But if this is not to be conſidered as a total loſs, becauſe the 
owners did not abandon, yet it is a general and not a particulir 
average. It is laid down in Lex Merc. 147. and all other books 
on inſurance, that whatecer damage or loſs is incurred by 


any particular part of the ſhip or cargo for the preſervation of 


the reſt, ſuch damage or loſs ſhall be conſidered as general de- 
rage; that is, the whole concern of the ſhip and cargo ſhall con- 
tribute their refpeCtive proportions to indemnify the owner of 
the particular adventure, for the damage incurred for the good 
of all. And in the ſame book, þ. 149. this very caſe is put asan 
example; that where a pirate takes part of the goods to ſpare the 
reſt, contributions muſt be paid. Now here it is evident that 
the captain was obliged to let the people have the corn at their 
own price for the ranſom of the ſhip and the reſt of the cargo, 
No doubt can be entertained but that if he had reſiſted their de- 
mands in this reſpect, they would have deſtroyed the whole con- 
cern. 4. If this be not a general average, the words of the me- 
morandum will be objected, by which corn is warranted free 
from average, unleſs general, or the ſhip be ſtranded. But the 
true meaning of the memorandum mult be confined to that fort 
of damage which is naturally incident to the commodities there 
referred to, which, being of a periſhable nature, are liable to 
a peculiar ſpecies of deterioration not common to other articles, 
It never could be intended to apply to ſuch a loſs as this happen- 
ing by irrefiſtible force, which might have occurred to any 
other merchandize whatever. The reaſon of the diſtinction does 
not apply, which was to prevent diſputes in theſe articles, ſubje® 
to heat and putrefaQtion. whether the damage happened by any of 
the caſualities of the voyage infured againſt, or from the innate 
qualities of the commodities themſelves. The true conſtruQion of 
the memorandum is, that if there be a total loſs of the commo- 
dity there mentioned, it may be recovered as a partial loſs on 
the whole cargo. But even if the Court ſhould be of a different 
opinion, ſtill the plaintiffs are entitled to recover upon this policy 
for the 10 tons, which were actually loſt by the ſtranding, and 
which is directly within the words of the memorandum ; and 
therefore they ought not to be turned round by the form of the 
declaration. They are alſo entitled, upon the general count, for 
all the money paid in order to preſerve the reſt of the cargo, and 
to enable the ſhip to proceed on the voyage. 

Bearcroft and Baldwin, contrà, were ſtopped by the as 
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Lord Kenyon, Ch. J—There is ſome novelty in this caſe : 
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and I wiſh that the plaintiffs could have recovered in this ſorm 


of action, becauſe they certainly may in another, as to part of the 


Ne«sniTT 
againſt 


loſs. That which happened in this caſe does not fall within Lus»1x0- 


the meaning of © arreſts, reſtraints, and detainments of kings, 
« princes, and people.” The meaning of the word “ people” 
may be diſcovered here by the accompanying words; noſcitur 2 
ſeciirz it means © the ruling power of the country.“ But I 
think that this loſs falls within a capture by pirates: and if a 
particular average could have been recovered upon this policy, 
the plaintiſis might have recovered upon the count, ſtating the 
loſs to have happened by piracy. But, this being a policy upon 
corn, the memorandum ſtates that the underwriter will not be 
liable for any average, unleſs general, or the ſhip be ſtranded. 
And I am of opinion that this is not a general average; becauſe 
the whole adventure was never in jeopardy. There is no pre- 
tence to ſay that the perſons, who took the corn, intended any 
injury to the ſhip, or to any other part of the cargo but the corn, 
which they wanted in order to prevent their ſuffering in a time 
of ſcarcity. Therefore the plaintiffs could never have called on 
the teſt of the owners to contribute their proportion, as upon a 
genera! average. On the meaning of the memorandum I have 
no doubt, The articles there enumerated are of a periſhable 
nature: as it might be difficult to aſcertain whether their 
deing damaged aroſe from any accident, or from the na- 
ture of the articles themſelves, this memorandum is inſerted 
in all policies, to prevent diſputes; and by it the under- 
writers expreſsly provide that they will not pay any average 


on theſe articles, unleſs it be general, or the ſhip be ſtranded. - 


When a ſhip is ſtranded, then the underwriters agree to aſcribe 
the loſs to the ſtranding, as being the moſt probable occaſion of 
the damage, though that fact cannot always be aſcertained, 
Therefore here all the damage done to the cargo thrown over- 
board may be aſcribed to the ſtranding; but the objection is 
that the declaration imputes the loſs to another cauſe. I do 
v0t lay whether or not there was any moment when the inſured 
might have abandoned: but in fact they did not abandon ; 
and there was no total loſs ; for the cargo produced three-fourths 
df its real value, and the ſhip performed her voyage. On the 
whale it appears to me that che plaintiffs are entitled to recover 
for part of this damage, though they cannot recover in this forng 
of aQtion, 

3E 3 BULLER, 


TONs 


—— — = A——_— — 


P ̃ —ũ—¼— 


— — — — — —— — 


— — 


—— —ů — — 3232 — — — 
tc 


- 


-——— 


— — — 3 


— — — 1 w 
ph gyms 


_— 


 _- 2 


788 CASES IN TRINITY TERM 
1792 BorIxx, J. With reſpect to the objection, that this does not 
eee fall within the reaſon of the memorandum; there are only two 
ESBITT 


againſt 


inſtances, in which the owner may recover an average loſs on 


Lvsx1v6- the articles there enumerated ; either where the average is gene- 
TON. 


ral, or where the loſs ariſcs from the ſtranding of the veſſel. 
Now this cannot be ſaid to be a general average, for the reaſons 
already given, And as to the other inſtance of ſtranding, the 
plaintiffs are entitled to recover for any loſs occaſioned to the 
cargo in conſequence of the ſtranding, provided it be a direct 
and immediate conſequence of the ſtranding : but they cannot 
recover for that which was taken by the mob; for that was not 
the conſequence of the ſiranding, but, on the contrary, the ſtrand- 
ing was occaſioned by the mob coming on board for the corn, 
The rioters took poſſeſſion of the ſhip in order to get at the 
cargo : but this loſs cannot be aſcribed to the ſtranding. Sup- 
poſe the mob had taken out 100 quarters of corn before the 
ſhip had been ſtranded, and had uſed no threat to deſtroy the 
whole, if that were not delivered to them, it is clear that the 
underwriters would not be liable. Then the fact of their taking 
the corn aſter ſhe was ſtranded is as much unconnected with 
that circumſtance as if it had been taken before. But the loſs 
which happened to that part of the cargo, which was thrown 
overboard, being aſcribable to the ſtranding, and being a ditect 
and immediate conſ:quence of the peril inſured againſt, might 
have been recovered, had there been any count in the declara- 
tion applicable to a Joſs by ſtranding. There is no pretence to 
ſay that this was a total loſs, for the reaſons given by my Lord. 
And with regard to the paſſage from Part on Inſurance, it has 
been very properly corrected in the ſecond edition, Neither can 
I agree with the conſtruction put at the bar upon the word “ peo- 
« ple;” it means © the ſupreme power; © the power of the coun- 
« try,” whatever it may be. This appears clear from another part of 
the policy; for where the underwriters inſure againſt the wrongful 
acts of individuals, they deſcribe them by the names of “ pirates, 
« rogues, thieves :” then having ſtated all the individual perſons, 
againſt whoſe acts they engage, they mention other riſks, thoſe 
occaſioned by the acts of © kings, princes, and people, of what 
&« nation, condition, or quality ſoever.” Thoſe words cherefore 
mult apply to © nations” in their collective capacity, 


GkosE, J. declared himſelf of the ſame opinion. 
Rule abſolute (a). 


(«) Vide Burnet v. Keniingtor, fifty 7 vol. 210. Miſſin v. Smith, 3 Burr. 155% 
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ELLIOTT againſt The Duke of Nokrolk. Friday, 
une 224, 
HIS was an action upon the caſe againſt the defendant, as is _ 
chief bailiff of the liberty of 7a/lamfhire, for permitting * 8 
7. Grayſon, a priſoner in exccution at the ſuit of the plaintiff, to — 4 
eſcape. The deſendant pleaded, that a little before the eſcape in whick-the 
the declaration mentioned, aer the laſt day of July in the year — the 
1715, to wit, on the 27th day of Fuly 1791, at Sheffield in the —_ 
county of York, divers perſons unlawtully, riotouſly, and tu- anſwerable 
multuouſly aſſembled together, to the diſturbance of the public — aa 
peace, and being ſo aſſembled, then and there unlawfully and ticirelcape. 
ſcloniouſly, with force, (the ſaid force then and there being ſo 
great and violent that the defendant could not reſiſt the ſame,) 
without the licenſe and againſt the will of the defendant, (and 
although the defendant then and there did as much as in his 
power lay to prevent the ſame,) in part demoliſhed a certain 
dwelling-houſe of the defendant, (the ſame then aud there being 
the priſon of the defendant, as ſuch chief bailiff as aforeſaid, 
ſituate and being at /e, &c.) in which ſaid dwelling-houſe 
and priſon the defendant then and there had the faid J. Grayſon 
in his cuſtody, for the cauſe in the declaration in that behalf men- 
tioned, and thereupon then and there unlawfully, feloniouſly, and 
with force, (the ſaid force then and there alſo being fo great and 
violent that the defendant could not refilt the ſame,) without the 
licenſe and again{t the will of the defendant, (and although the 
detendant then and there did as much as in his power lay to pre- 
rent the ſame,) reſcued the ſaid % out of the faid cuſtody of 
the deſendant; by reaſon whereof the faid 7%ͥ then and 
there, without the licenſe and againſt the will of the defendant, 
(and although the defendant then and there did as much as in 
his power lay to prevent the ſame,) eſcaped out of the cuſtody 
of the defendant, and fled to places to the defendant un- 
known, Oc. 
To this plea there was a general demurrer. 
Wed, in ſupport of the demurrer, after ſtating the gener. 
principle, that ſheriffs and gaolers are anſwerable in all caſes - 
lor the eſcape of priſoners, except it be occaſioned by the act of 
God, or the king's enemies, was ſtopped by the Court. 
Lambe, contra, The principle on which ſheriffs are reſpon- | 
bble, is not applicable to this caſe. In Southcote's caſe (a) it is 
(a) 4 Rep. 84. 6, 
3E 3 laid, «| 
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1792. ſaid, ce If traitors break a priſon, it ſtall not diſcharge the gꝛolet; 
— c otherwiſe of the king's enemies of another kingdom; for in 
3 e the one caſe he may have his remedy and recompence, and in 
The Duke 4c tlie other not.” But here the deſendant has no remedy over; 

8 the civil remedy being merged in the felony by the riot. act, 

ſtat. 1 Geo. 1. f. 2. c. 5. J 4. Nor can the ſtatutes (a) which 
were paſſed after the riots in Londen in 1780, be deemed con- 
cluſive againſt this defendant, as to his liability in ſuch a caſe x; 
the preſent ; becauſe they had other objects in view beſides the 

in.''emaity of the marſhal, Sc. But 
The Court ſaid, that the current of authorities was againſt the 
defendant; and that the ſtatutes which were made immediately 
after the riots in 1780, to indemnify the marihal, evinced the op. 
nion of the Legiſlature upon the ſubject. They alſo hinted that 
the riot · act had ſubſtituted another remedy againſt thehundred(s) 
in lieu of that which it took away againſt the rioters themſelves, 
Judgment for the plaintif, 


wy (a) 20 Geo. 3. c. 64. 21 Ges. 3. c. 1. 

14 (5) It was ſuggeſted at the bar, that the remedy given by the riot- act was ineſ. 
0 7 feQual in this caſe, becauſe the limited time for ſuing under it was paſſed; and that, 
* , not owing to the laches ot the detendant, who could not {ac till a judgment recovacd 


againſt him. 


— — — 
ny, _ Cnxspiony againſt WiTTENOOM and Another, 
une 22d. . 
If an un- HIS was an action of covenant on articles of agreemen; 
"ity be * . 
2 in between the plaintiff of the firſt part, the defendant 


ges Mittensom of the ſecond, and the defendant Cre/pigny the 
on Ct tHe : 


grantee's younger of the third part; dated in June 1788. By thotc 
> bange articles, (which recited certain articles of copartnerſhip, dated in 
to the Augnft 1786, between the plaintiff and the deicndant Jrtten;om, 


rartor, it 1 oth; 
nxt by which it was agreed that the buſineſs of the coparinerſaip 


need rot be 

regittcred (as proctors) ſhould be carried on in the name of Wittenen. 
umler the : : « na b 
17 Cu. 3. only, until the defendant Crepigny the younger ſhould be ad- 
TY - 4 0 7 — 
TS mitted a proctor, aſter which the ſame ſhould be carried on 1. 


the names of the two defendants, it being intended, and thereby 
agreed, that Creſpigny the younger ſhould become a partner in 
equal degree with Mitteucom and which alſo recited, that Croyp!g47 
che younger had been lately admitted a proctor, and that the 
plaintiff was deſirous to quit and give up the buſineſs upon the 
ꝗdctendants' paying the plaintiff the clear annual ſum of 4000. 
it waz covenanted and agreed, that in conſideration of the 
> EL | i 5 plaintiT's 
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plaintiff's giving up the buſineſs to the defendants, they would 
pay him the clear annua! ſum of 400. during his life, by quar- 
terly payments, and alto the further ſum of 37/. 10s. every 
three mouths during the joint-lives of the plaintiff and Mary 
Green, widow of 7 Green, who was late a partner with the 
plaintiff, The declaration, aiter ſtating the above, aſſigned a 
breach in non-payment, 

The defendants pleaded that the articles of agreement were 
made and executed aiter the paſſing of the ſtatute 17 Geo. 3. 
© 20; that no memorial of thoſe articles was within twenty 
days of the execution thereof inrolled in the court of Chancery, 
as that act requires; and that therefore the articles were null 
and void. To this plea there was a general demurrer, and 
joinder. 

Clambre dor the demurrer. This caſe comes within the ex- 
ception in the Jail clauſe of the annuity act, which provides 
againſt the extenſion of the act to any “ voluntary annuity 
granted without regard to pecuniary conſideration.” This in- 
deed was not 2 voluntary annuity according to the moſt exten- 
fire ſignification of the term; buc the words which follow, 
namely, „ without regard to pecumary conſideration,” ſhew the 
ſenſe in which the word v/untary was intended to be uſed. 
And here no pecuniary confideration was given, the conſidera- 
tion being the relinquifhment by the plaintiff of a lucrative 
buſineſs in favour of the defendants. That this is the true 
conſtruction of the act is apparent from the general ſcope and 
intention of it, which was to guard againſt the improvident acts 
of infants or neceſlitous perſons, who were driven to make hard 
bargains for the ſake of a preſent ſupply of money. 

The Court ſaid, they were inclined to hear the objections, from 
the other ſide, to this memorial. 

Shepherd, contra, ſaid, that the object of the annuity act was 
not ſo confined as had been repreſented. It is a general regu- 
lation © for regiſtering the grants of life annuities ;” and the 
preamble cannot control the enacting part of the act. Now 
the ſirſt ſection in terms extends to the grant of any annuity z 
and therefore this caſe muſt be included therein, unleſs it fall 
within any of the ſubſequent exceptions. Neither can it be 
urged that the object of the act was only to ſecure the regiſter- 
ing of annuities for pecuniary conſiderations, or, in the terms of 
tle third clauſe, where the conſideration was © in money only;“ 
{or there are many exceptions introduced into the act which 

3E 4 would 
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would be altogether nugatory if that were the intention of te 


— Legiſlature ; ; amonglt others, that in the fourth claſs for avoid. 


Cen 
PIGNY 
a: Zu 
W; rr 
NOOM. 


ing any annuity, where any part of the conſideration ſhall be in 
goods; or “ annuities given by will or marriage ſettlement, or 
« for the advancement of a child,” mentioned in the laſt clauſe, 
where there is no pecuniary conſideration paid. Then if the con. 
ſtruQion of the act be not confined to annuities where money 
only is paid, it muſt extend to all caſes, not particularly excepted; 
and this is not one of the exceptions; for the word ws/untar; 
mult be taken as contradiſtinguiſhed from confederation. If tha 
be not ſo, and the conſtruction on the other ſide be adopted, the 
word will be perfectly nugatery : for then whether it be v9/untary, 
or for a valuable conſideration, it will make no difference, pro- 
vided that conſideration be not pecuniary. This would be to re, 
ject a ſenſible operative word from the act, which cannot be per. 
mitted, and would be letting in great part of thoſe very miſchiets 
againſt which the act was principally intended to guard; for 
fraudulent annuities may {till be granted upon ſome ſuppoſ:d 
ſervices or conſiderations other than money. 

Lord Kenvon, Ch. J.—It is apparent from the preamble, and 
the different clauſes of the aCt, that the Legiflature did not in- 
tend that there ſhould be any memorial of an annuity like the 
preſent. The preamble ſtates the miſchiefs of granting annuities 
for ſmall conſiderations by improvident perfons; and thole 
miſchiefs are guarded againſt by the ſeveral clauſes in the act, 
as far as human prudence can go. It is evident that the act 
was intended as a check againit hard bargains. The third clauſe 
expreſsly ſays that the conſideration ſhall be paid in money on), 
The next ſeQion indeed ſays, that if any part of the conſiden- 
tion be paid in notes, and thoſe notes be not afterwards paid, 
the Court may order the deeds ſecuring the annuity to be can- 
celled. The Court therefore were bound by the poſitive words 
of the act to declare that annuitics, the conlideration of which 
was paid in notes, muſt be regiſtered purſuant to the act. But 
in both theſe caſes the annuity is granted in conſideration of ſome 
thing paid to the grantor; and no deciſion has extended the pro- 
viſions of the firſt clauſe beyond theſe two caſes, Here cither 
the annuity was abſolutely void, becauſe nut granted for either 
of the confiderations mentioned in the third and fourth ſections, 
and then no regiſtry of it could make it good; or it was ſuch 
an annuity as could not be regiſtered according to the act. But 


it is too much to ſay that the annuity is void in itſelf; and f 
chin 
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think that neither the ſpirit or the words of the act require that 


gulam ; it ſeems to me that the anxiety of ſome members of the 
Houſe induced them to inſert the laſt clauſe, after the act was 
firſt drawn; but I think that the firſt ſection could never have 
been extended ta the caſes mentioned in the laſt, if they had not 
been excepted, 

BuLLER, J.—l agree that the preamble cannot control the 
enacling part of a ſtatute, which is expreiled in clear and unam- 
biguous terms. But if any doubt ariſe on the words of the en- 
acting part, the preamble may be reſorted to to explain it. Now 
the general intention of the Legiſlature may be collected from 
the preamble, which recites © the pernicious practice of raiſing 
&« money by the ſale of life annuities ;” and the body of the aCt 
is alſo confined to annuities granted in conſideration of money, 
or notes. By another clauſe too it is evident that the act does 
not extend to this caſe, The ſeventh ſection prohibits brokers 
taking more than 104. for every 100 J. actually paid. It is im- 
poſſible to ſuppoſe that the Legiſlature intended to prohibit a 
broker receiving any premium for his trouble in negotiating ſuch 
an annuity as the preſent ; and yet his premium cannot be eſti- 
mated according to the directions of that clauſe. With regard 
to the words in the excepting clauſe “ without regard to pecu- 
« niary conſideration ;” I think they were added to ſhew the 
ſenſe in which the word © voluntary'” was before added; and 
that the meaning of that part of the clauſe is this, that any annu- 
ty granted for any other than a pecuniary conſideration, ſhall for 
the parpoſes of the act be conſidered to be a voluntary annuity. 


GRrose J.—Though the preamble cannot control the enaCting 


clauſe, we may compare it with the reſt of the act in order to 
collect the intention of the Legiſlature ; and I think it is appa- 
rent, from the whole of this act, that it was not their intention 
io extend ĩt to a caſe like the preſent. In caſes where money has 
been paid as the conſideration, the Courts order the money to 
be reſtored when they vacate the annuity deeds: but the buſi- 
keſs, the relinquiſhment of which was the conſideration of grant - 
ing this annuity, we cannot order to be reſtored. 

Judgment for the plaintiff, 
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The Goverxoz and Company of the Britiſh Cat 
Plate Manufacturers again/t MEREDITH and Others. 


HIS was an- action upon the caſe, in which the plaintiſſz 
declared, That before and at the time of committing the 
grievances mentioned, they were and from thenceforth hithert 
have been and ſtill are poſſeſſed of a certain meſſuage, Er. and 
a certain yard or piece of land, with divers (to wit) three 
warehouſes erected and built thcreon, ſituate on the North fide 
of High-Ground Street, in the parifh of Chriſtchurch in Surrey ; 
and alſo of a certain entrance or gateway leading from the ſtreet 
through and under the meſſuage into the yard or piece of land; 
and which ſaid entrance during all the time aforeſaid, until, Er. 
as uſed and of right, Ce. by the plaintiffs, for the paſſing and 
repaſſing of carts, waggons, and other carriages, in the ſervice 
of the plaintiffs into and out of the yard or piece of land for the 
more convenient and beneficial enjoyment and occupation of the 
yard, and of the warehouſes, &c. yet that the defendants on, 
Fc. wrongfully and injuriouſly raiſed, Wc, the faid ſtreet, and 
the ſoil and pavement thereof, before the faid entrance, &c, 
by placing great quantities of wood, Wc. upon the ſtreet, E. 
there, to a much greater height than the ſtreet or the foil and 
pavement thereof were before raiſed, (to wit) to the height of 
four feet more, Oc. and ſo cloſe and near, &c, to the entrance, 
that it was and ſtill is thereby greatly blocked up and obſtructed, 
inſomuch that the carts, Sc. employed in the ſervice of the 
plaintiffs have been and {ill are thereby prevented from paſlng 
and repaſſing through the entrance, and the plaintiffs are thereby 
much injured, Sc. 

The defendants plcaded the general iſſue ; and at the trial at 
King ſton before Gould, J. a verdict was found for the plaiatiff 
with 150/. damages, ſubject to the opinion of this Court on the 
following caſe. | 

The plaintiffs were poſſeſſed of the premiſes mentioned in the 
declaration under a leaſe for 95 years from Chri/imas 1777. 
The warehouſes ſtanding in the yard have been uſed by them 
lince they haye beca in poſſeſſion for the depoſiting and keep» 
ing of plate glaſs, which is a commodity of large value; - 
very brittle in its nature. The gateway in queſtion before tn 


* * d 
committing of the grievance was of the height of 12 feet - 
Es | 8 | z inch, 
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1 inch, from the old pavement, with which the ſtreet in queſtion 
had been formerly paved; and the gateway was uſed for the 
purpoſe of admitting waggons into the yard, loaded with plate- 
glaſs, that they might be unloaded at the door of the ware- 
houſes, The defendants, who acted as paviors under the autho- 
rity of the commiſſioners, named in an act paſſed in the laſt 
ſeſhon, for paving, Sc. Upper-Ground Street in the pariſh of 
Chriſlchurch in Surrey, and certain other ſtreets, Oc. raiſed (a) the 
payement 2 feet and 1 inch higher than the old pavement. The 
gateway in the centre of the arch is only 10 fect high from the 
level of the new pavement, ſo that the height of the gateway is 
now reduced 2 feet and 1 inch. The defencants ſoon after the 
paſling of the above act of parliament, and before the com- 
mencement of the preſent action, in order to execute the powers 
and proviſions of the ſaid act, proceeded to take the level of the 
ſtreet, in order to its being paved; and for that purpoſe they 
cauſed a ſtraight and halt live to be drawn in the front of the 
houſes in the ſtreet, ſhewing the level and height of the new in- 
tended pavement. And about three months afterwards the de- 
ſendants laid the ground according to ſuch level and agreeably 
to the line ſo marked put, and paved the ſame, which now makes 
a regular inclined plane with a declination of only one foot of 
perpendicular height in ſeventeen feet of length; and it would 
not be effectual if done in any other way: whereas in the ori- 
ginal ſtate the declination was about one foot in twelve, which 


was a very unſafe declivity for horſes and carriages going up 


or down, The line ſo made was neceſſary and proper; and 
any alteration of the inclined ſurface of the ſtreet leſs material 
was not ſuſſicient to render the ſtreet ſafe for carriages paſſing 
through. In order to admit carriages as heretofore it will be 
neceſſary to take down the arch and heighten the ſame. The 


caſe then ſtated, that by theſe means the plaintiffs are deprived 


of the uſe of the gateway as they had it before, and waggons 
and other carriages arc prevented paſling to their warehouſes, 
and are obliged to be unloaded in the ſtreet. It was alſo proved 
that the plaintiffs had given notice to the defendants, and alſo 
to the commiſſioners, that unleſs the buildings were ſo altes ed 
as to enable the plaintiffs to enjoy their warehouſes as they did 
before the act paſſed, an action would be brought againſt them 
lor a ſatisfaction in damages. | 


(«) By ſc@. 13, the commiſſion-rs were empowered to cauſe the ſaid ſtreet, &. 
te be payed, repaired, raiſed, ſunk, or gltered, Ec, 
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Garroxv, for the plaintiffs, relied upon the caſe of Leader y. 
Alzxton and Others (a), which was directly in point with the 
preſent; and eſtabliſhed the principle, that the commiſſioners 


Plate Ma- under ſuch an act as the preſent are liable to make good to in- 


nufacturers 
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dividuals any actual damage ſuſtained by their acts. And this 
is founded in gopd ſeuſe, for it could never be ſuppoſed to be 
the intention of the Legiſlature that the avenue to one man' 
houſe ſhould be blocked up for the convenience of his neighbours 
without ſome compenſation. 

Fielding, contra, was ſtopped by the Court, 

Lord KEN VON, Ch. J.—If this action could be maintained, 
every turnpike act, paving act, and navigation- act, would give 
rife to an infinity of actions. If the Legiſlature think it ne- 
ceſſary, as they do in many cafes, they enable the commiſſioners 
to award ſatisfaction to the individuals who happen to ſuffer, 
But if there be no ſuch power the parties are without remedy, 
provided the commiſſioners do not exceed their juriſdiction. 
But it does not ſeem to me that the commiſſioners acting under 
this aCt have been guilty of any exceſs of juriſdiftion. Some 
individuals ſuffer an inconvenience under all theſe acts of par- 
tiament ; but the intereſts of individuals muſt give way to the 
accommodation of the public. I doubt the accuracy of the re- 
port of the caſe cited from 7 for I cannot conceive that the 
judges, in confidering whether or not the action could be ſup- 
ported, laid any ſtreſs on the enormity of the damage ſuſtained 
by the plaintiff. That circumſtance might have induced the 
jury to increaſe the damages, if the aCtion could be ſupported, 
but could not of itfelf give a cauſe of action: that muſt have 
depended on the queſtion, whether or not the commiſſioners ex- 
ceeded their juriſdiction. 

PII ER, J.—The queſtion here is, whether or not this adlion 
can be maintained ? and I am clearly of opinion that it cannot, 
becaufe a particular remedy is pointed out by the act (). lt 
there had been no claufe in the act empowering the commiſſion- 
ers to give ſatisfaction to the party grieved, I am by no means 
ſatisfied that, on the broad principle ſtated by the plaintiffs 

(a) 3 Hi. 461. wid. 2 Bl, Rep. 924. S. C. 

(% The 46th ſection authorized the commiſſioners “ to make any allowance, 1 
66 pay part of the expences incurred by the proprietors of any ſuch houfe or duilding, 
uit moving any of the obſtructions, nuiſances, or annoyances, as aforeſaid, in ſuch 


« cafcs where the proprietors ſhould or might be matertzlly irjured on account a 
be pavement being neceffarily raifed or lowered, and whereby ſuch caſes might 


particularly entitled to ſome compenſation, '* 
| counſel, 
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counſel, any action could be maintained. There are many caſes 
in which individuals ſuſtain an injury, for which the law gives 
no action; ſor inſtance, pulling down houſes, or raiſing bul- 
warks, for the preſervation and defence of the kingdom againſt 
the king's enemics. The civil law writers indeed ſay, that the 
individuals who ſuffer have a right to reſort to the public for a 
ſatisfaction : but no one ever thought that the common law gave 
an action againſt the individual who pulled down the houſe, Sc. 
This is one of thoſe caſes to which the maxim applies, /alus po- 
puli ſuprema of lex. If the thing complained of were lawful at 
the time, no aCtion can be ſuſtained againſt the party doing the 
act. In this caſe expreſs power was given to the commiſſioners 
to raiſe the pavement; and, not having exceeded their power, 
they are not liable to an aCtion for having done it, 
Gross, J.— The clauſe in the act which empowers the com- 
miſſioners to award ſatisfaction, is deciſive againſt this action. 
Poſtea to the defendants. 


The KI O againſt The Inhabitants of DARLINO TON. 


Two juſtices removed Sarah, the widow of T. Milburn, 
and her ſeven children, from Al! Saints to Darlington : the 
Seſſions on appeal confirmed the order, and ſtated the tollowing 
caſe: 
John Milburn, the grandfather of the pauper's huſband, being 
a ſettled inhabitant of Darlington in the county palatine of Dur- 
ham, came into the pariſh of All Saints in Cambridge, under a 
certifieate from Darlingten dated 13th Zuly 1736. During his 
reſidence there (among it other children) he had a ſon named 
Themasr, who lived in , Saints, as part of his father's family, 
except for one year, during which he lived as a hired ſervant 
with one Collett in All Saints ; after which ſervice he returned 
to his father; and afterwards married, and had ſeveral children, 
and (amongſt others) Thomas, the huſband of the pauper, Sarah 
Milburn ; which Thomas lived in All Saints till the time of his 
death. The laſt-mentioned Thomas, when of the age of fourteen 
years, was hired to and lived as a ſervant with Mr. Brooks for 
the ſpace of three years in A/! Saints. F. Milburn, the grand- 
father, ſome time before the grandſon's ſervice with Brooks, re- 
turned with his wife to Darlington, leaving behind his ſon 
Thomas with his family, and amongſt them his grandſon Thomas. 
. Milburn, the grandfather, and his wife died in Darlington. 
Neither 
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1792. Neither Sarah the pauper or either of her children has ſince thy 
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death of Thomas the huſband done any act to gain a ſettle. 
ment. 

Erfteine, Wilſon, and Raymond, in ſupport of the order of Seſ. 
ſions, Two queſtions ariſe in this cafe; iſt, Whether à cer. 
tificate extend to grandchildren? 2dly, Whether, if it do, the 
certificate, which was granted to the grandfather of the paupers 
huſband be ſtill in force, or were  funfus officis on the grandfather 
return to Darlington? Being deſired by the Court to confine 
themſelves to the firſt queſtion, they contended that the certif. 
cate extended to grandchildren. There js no doubt but that it 
includes children; for on the birth of a child the certificate, 
granted to the father, attaches on him; and this is again com- 
municated to his child aſterwards. The conſequence of not 
extending it to grandchildren will be this, that as the fon is 
protected by the certificate, he has a right to reſide in the cer- 
tificated pariſh, but his children muſt, after the age of ſeven, be 
ſeparated from him even before they become actually chargeable, 
or he himſelf mult remove back again to the pariſh granting 
the certificate; and by thoſe means the inconveniences, againk 
which the certificate act meant to guard, will be produced, But 
this point does not reſt on reaſoning only; for in R. v. Tauntm 
St. Mary Magdalen (a), it was faid by the only three judges then 
in court, after the argument, that a certificate extends to grand- 
children: Deniſen, J. ſaid, © I ſhould at preſent imagine that 
« deſcendants are included as well as immediate children: 
Wilmot, J. alſo thought © that the word « family” took in all de- 
„ ſcendants whatever; for that a deviſe to children takes in grand - 
« children;” and Foſter, J. added, © In the civil law © /bert” 
«extends to grandchildren.” It is true that caſe was afterwards 
decided upon another point, which made it unneceſſary to de- 
termine expreſsly upon this; but it is to be obferved that Deni- 


fon, I., in delivering the ſubſequent opinion of the Court, did not 


retract what was ſaid upon the former occaſion relative to the ope - 
ration of the certificate. Again, this Court, in giving their opinion 
in the caſe of R. v. St. Mary * eſihort (6), proceeded upon a ſup- 
poſition that the certificate act extends to grandchildren, There 
the grandſon and two great- grandchildren cf a certificated perſon 
were removed from Bradford to St. Mary Mf port, the certiſying 
pariſh; and one of the grounds was the pregnancy of one of the 
great-grandchildren, which would probably be illegitimate, che 


(a) Burr. S. C. 402. (b) Ante, 3 vol. 44+ 
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woman being unmarried ; the Court did not think this a ſufficient 
reaſon, becauſe (they ſaid) * certificated perſons could not be 
« removed till they were actually chargeable, whereas that only 
« made it probable that ſhe would become chargeable :” but the 
rery foundation of that deciſion was that the certificate extended 
to tie grandſon and great-grandchildren of the perſon originally 
certificated z otherwiſe the Court would not have reverſed the 
order of removal, by which thoſe perſons were ſent back to the 
certificating pariſh 3 for there was no pretence to ſay that they 
had acquired any ſettlement in Bradford, and the order was re- 
verſed only becauſe their reſidence at Bradford was protected by 
the certificate. The deciſion of that caſe therefore mult neceſſa- 
ny be wrong, if it ſhould be now held that a certificate is con- 
fined to immediate children. In Wythe v. Thurlften (a), and 
Gale v. Bennett (6), a bequelt to children was extended to grand- 
children, Perhaps the reaſon, why there are not more deciſions 
upon this part of the certificate act, is that after the opinion 
thrown out by the three judges in the Taunton caſe, it was ſo 
univerſally conſidered as a ſettled point, not only in We/ſtminſter= 
Hall, but throughout the kingdom, that it has never ſince 
been doubted. It has been acted upon ſince that time; and 
therefore it will be dangerous now to lay down a different rule 3 
one of the conſequences of which will be the immediate removal 
of many hundred perſons,” who are reſiding in different pariſhes 
under an idea that their reſidence is protedted there by certiſi- 
cates originally granted to their reſpeCtive anceſtors, | 
Lord Kixron, Ch. J.--If this queſtion were at reſt, either 
oy reaſon of decided caſes, or by the general opinion of Wefmin- 
er- Hall, L ſhould not be inclined to diſturb it now. But I perfect- 
ly well remember that, when the Taunton caſe was argued, fo far 
irom the Profeſſion acquieſcing in what was thrown out by the 
three judges immediately aſter the argument, great doubts were 
entertained about it. And I infer the very reverſe of what has been 
now attributed to thoſe judges, that they afterwards continued 
of the opinion which they firſt threw out; for, having hinted a 
looſe opinion reſpecting the operation of the certificate, when 
they came to conſider the caſe more maturely, they deſired 10t 
to be bound by what they had ſaid upon that point upon the 


former occaſion, expreſsly ſaying that it was unneceſſary for 
them to enter into the queſtion, 


(a) Am, 555: (5) 1. 681. 
In 
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In this caſe two queſtions have been made; 1ſt, Whether by 
the grandfather's return to Darlington there was an end to the 
certiſicate? I am ſtrongly inclined to think that that was not an 
abandonment, If all the family had indeed removed back, that 
would have been an abandonment; but as his ſon was left he. 
hind, it was a ſort of pledge that the certificate was not intended 
to be abandoned. It is not neceſſary however to determine 
upon that point, becauſe on the other queſtion I am prepared to 
give a deciſive opinion. And my opinion is founded on the 
words and fair meaning of the ſtatute 8 & 9 . 3. c. 30. By the 
words of that act, the pariſh to which the certificate is granted, 
is obliged to receive the certificated perſon - together with his or 
&« her family.” Now what is the fair legal import of the word 
« family:“ it is true that in conſtruing a will, and where it is 
the intention of the teſtator that it ſhall extend beyond the 
« immediate children,” it may have that operation: but that is not 
the ſenſe in which it is uſed in this act. In common parlance, 
the family conſiſts of thoſe who live under the ſame roof with 
the pater-familias ; thoſe who form (if I may uſe the expreſſion) 
his fire-ſide, But when they branch out, and become the heads 
of new eſtabliſhments, they ceaſe to be part of the father" 
family. I admit that a certificate extends to the ſon, on account 
of the poſitive words of the act of parliament, he being a part of 
the father's ſamily (a): but when he himſelf becomes the head 
of a family, then the words of the ſtatute, public policy, and 
the convenience of mankind, require that he ſhould no longer be 
conſidered as part of his father's family, or be protected by the 
certificate granted to his father. I am not alarmed at the argu- 
ment that this tends to the ſeparation of children from their 
parents; for that is uſual with perſons in that ſtation of life, who, 
not being able to gain a livelihood at home, are obliged to go 
abroad into the world, either as ſervants or apprentices, after they | 
have paſſed the age of nurture. Ir is as beneficial to themſelves 
as it is to the community that it ſhould be ſo ; and their parents 
themſelves will, if they judge rightly, form the ſame judgment 
And this is not a ſingular inſtance in which children are taken 
from their parents; for in the caſe of pariſh apprentices, tle 
children are put out by the pariſh officers, under the ſuperin- 
tendance of magiſtrates, even without the conſent of parents. 

If this point had been before decided, as was ſuppoſed, | 
ſhould have adhered to the deciſion ; eſpecially as, according '0 


4) See alſo R. v. Sherborne, Burr, S. C. 122 3 R. v. Bray, ib. 259; and N. 
Buckingham, th. 314. 1 
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the obſervation which Lord Mansfield frequently made upon 
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theſe caſes, certainty is eſſential for the guide of the juſtices of *——* 


the peace, who are to carry theſe laws into execution. But I am 
not aware of any authority againſt our opinion; for I know 
that the Taunton caſe was not conſidered as deciding the point, 
that a certificate extends to grandchildren; and this point was 
not made in R. v. St. Mary Weſipert. Giving full effect to 
the certificate as far as the words of the act, and the intention of 
the Legiſlature, go, I think it meets with it's boundary line, when 
it has protected the family of the certificated perſon (a); that 
is, all thoſe who live with the pater-familias ; and conſequently, 
that this grandchild, who was the ſon of the head of a diſtinct 
ſamily, was not prevented gaining a ſettlement in A Saints, by 
hiring and ſervice, 

BuLLER, J.— This caſe gives riſe to two queſtions ; firſt, 
Whether the certificate were at an end by the grandfather's re- 
turning to Darlington ? ſecondly, Whether grandchildren be 
within the meaning of the certificate at all? On the firſt point 
I think that the certificate was at an end by the grandfather's 
return; it was originally granted to him. The man, to whom a 
certificate is granted, is the perſon whom the Legiſlature had in 
view; and being granted to him according to the ſtatute, it 
rightly includes his family; but his family are * thoſe only who 
« live with him.” And as it happens in the courſe of time that 
ſome of the children ſeparate from the father, if he father him- 
ſelf return to the parith granting the certificate, I think that the 
certificate is at an end as to all of them. On the ſecond queſ- 
tion, I perſectly agree with my Lord; and as he has gone into 
it ſo fully, I ſhould not have added a word to what he has ſaid, 
had it not been thrown out in the argument that a different opi- 
nion had prevailed in We/minfler-Hall as well as in many parts 


of the country. I have often heard it obſerved by Lord Manſ- 


feld, and by other judges, that it would have been a fortunate 
thing for the public, if the Court, in deciding on ſettlement- 
caſes, had adhered to the ſtrict letter of the acts of parliament, 
without entering into ſubtle diſquiſitions upon the ſubect, which 
only tend to perplex the generality of mankind. This caſe 
comes before us, without any deciſion upon the point to control 
out judgment, And therefore it muſt depend on the meaning 
of the ſeveral ſtatutes, which I think is clear. The firſt is 
lie8 & 9 W. 3. c. 30.; the object of which is ſtated in the 


(a) Lid. R. v. Sudbury, Burr. S. C. 377, % 
Var. IV. | 3 F 
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preamble ; “ Foraſmuch as many poor perſons chargeable to the 
5 pariſh, Sc. where they live, merely for want of work, would 
“in any other place, where ſufficient employment is to be had, 
maintain themſelves and families, without being burdenſome 
* to any parifh, Wc. but not being able to give ſuch ſecurity 
% as may be expected upon their coming to ſettle themſelves in 
„ any other place, they are for the moſt part confined to live in 
„ their own pariſhes, and not permitted to inhabit elſewhere, 
e though their labour is wanted in many other places, where the 
« increaſe of manufactures would employ more hands,” Qs. 
Therefore it was intended, that if a perſon, who from his edu- 
cation or habits of life could not get a comfortable ſubſiſtence 
in the pariſh where he was ſettled, thought he could ſupport 
himſelf elſewhere, he ſhould be enabled to go into ſuch other 
pariſh where he could procure a ſubſiſtence by his labour, E. 
The ſtatute then goes on to enact, that the pariſh to which the 
certificate ſhall be granted © ſhall be obliged to receive and 
« provide for the perſon mentioned in the certificate, together 
„ with his or her family, till they ſhall be chargeable, and then 
« it ſhall Le lawful for any ſuch perſon, and his or her children, 
« though born in that pariſh, not having otherwiſe acquired a 
« legal ſetilement there, to be removed to the pariſh from whence 
« ſuch certificate was brought.“ This act is then confined 
to the perſon to whom the certificate is granted, “ together 
46 with thoſe who reſide with him;“ the words are, “' together 
« with his family ;” namely, thoſe “ who conſtitute a part of 
ce his family at the time of the removal. Then, under this ac. 
of parliament, could the certificated man himſelf have gained a 
ſettlement in the certificated pariſh ? I think he might; for the 
ſtatute ſays, that when he is chargeable he may be removed, 
'« not having otherwife acquired a legal ſettlement there 3" 
which neceſſarily implies that he might have gained a ſettle- 
ment in that pariſh notwithitanding the certificate. And fo 


che law ſtood till the paſſing of a ſubſequent act, 9 & 10 IV. 3. 


c. 11.3 by which it is enaCted, © that no perſon, who ſhall come 
« into any pariſh with a certificate, ſhall be ajudged by any 


'« act whatſoever to have procured a legal ſettlement in ſuch 
40 pariſh, unleſs he ſhall take a leaſe of a tenement of the 


« value of 101. per annum, or ſhall execute ſome annual oſſice 
« in the pariſh,” Wc, But in this act there is not a word 
about the family of a certiſicated perſon ; and it ĩs there ſore com- 


petent to the children to gain a ſcttlement there by any of the 
6 means 
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means by which he could acquire a ſettlement before. But 1792. 


(I think) the true diſtinCtion is, that ſo long as the children of a | 


certificated perſon continue a part of his family, they cannot * 


gain a ſettlement there; that is, they cannot gain a derivative —_— 
ſettlement through him. And this is very much confirmed by paatixe- 
the ſtat, 12 An. ft. 1. c. 18. / 2., which, after reciting the bur- . 
dens brought on certificated pariſhes by the ſervants and appren- 
tices of certificated perſons acquiring ſettlements there, enacts, 
that no apprentice bound to, or ſervant hired by and ſerving with, 
a certificated perſon, ſhall thereby be adjudged to have any ſettle- 
ment in ſuch pariſh, Now if the relatives of a certificated per- 
ſon were included in the ſtat. 9 & 10 V. 3., the ſtatute of 
Anne was nugatory. But, inaſmuch as the former act did not 
extend to apprentices and ſervants, it was thought neceſſary to 
add this clauſe in the 12 An. c. 18. to prevent their gaining 
ſettlements in the certificated pariſh. Therefore, conſidering this 
queſtion on all theſe acts together, it ſeems perfectly clear. But 
two conſiderations have been urged to the Court, as probably 
productive of miſchievous conſequences from this conſtruction 
of the ſtatutes; Firſt, it is ſaid, that the children of a certificated 
perſon will be liable to be removed, as being likely to become 
chargeable : whereas, according to the preſent underſtanding 
of the act, they cannot be removed till they are actually charge- 
able. But that muſt be qualiſied in the way I have already 
mentioned. For I conſider it thus, “that you cannot remove 
« the ſon of a certificated perſon, while he remains a part of his 
« father's family, until he becomes actually chargeable: but when 
« he has quitted his father's family, and is domiciled elſewhere, 
« he may be removed as any indifferent perſon.” The ſecond 
inconvenience is, that perſons in the fame ſituation with theſe 
paupers will be removed, and thereby many of the miſchiefs, 
againſt which the certiſicate- act meant to guard, will happen: 
but that argument only applies to caſes where a certificate has 
been granted. Whereas if the certiſicate- act were to extend to 
the grandchildren, and the remote deſcendants of a certificated 
perſon, the conſequence would be, that no certificates would be 
granted at all; which would be much more injurious to the 
public; for the reluctance which at preſent prevails in different 
parts of the country againſt granting certificates would be 
greatly increaſed ; and thus the object of the certificate- act 
would be totally fruſtrate. 
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1792. Gros, J. Upon the ſirſt queſtion, whether or not this cer. 
8 tificate were abandoned, I wiſh to be underſtood as not giving 
again} any opinion: it is a nice queſtion, and before I determine upon 
9 Imhar it, 1 ſhould wiſh to have it argued. But in this caſe it is un- 
tants of . 
Dartixc. Neceſſary to conſider it. With regard to the other queſiion, 
. Whether it were the intention of the Legiſlature to include 
grandchildren in the certificate, I have no doubt. Without 
repeating all the reaſons given by my Brethren, I will only (ay, 
that I am clearly of the ſame opinion with them; and on this 
ſhort ground: the word “ family” is uſed in the firlt part of 
the act; and therefore the operation of the certificate muſt be 
confined to the family of the perſon certificated. But grand. 
children are not, properly ſpeaking, of the family of the grand. 
father, but of his ſon; for when the fon becomes the head of x 
new branch, and has children of his own, he ceaſes to be par 
of his father's family; and his children then form a part of his 
own family. And that this was the intention of the Legiſlature 
alſo appears from the word “ children“ in the latter part of the 
ſame ſection, where it is uſed as ſynonimous with“ family,” 
It has however been objected that, by this conſtruction of the act, 
the grandchildren will be removed from their parents after the 
age of nurture; to which my anſwer is, that whenever ſuch 3 
removal is in contemplation, the father of thoſe children may 
' himſelf apply for another certificate for him, which will include 
his family. 
Both orders quaſkee, 


7 The Kix d againf The Inhabitants of EAsTH SUT oT. 
2 WO juſlices removed John Mille and Pfade his wiſe from 


13 weeks 


diſpenſed Eaft Shefford in the county of Berks to M. elferd in the 


—— ſame county. The Seſſions on appeal quaſhed the order, and 
ran away ſtated the ſollowing cate: The pauper was hired by one Step 


— Birch of Welford to ſerve him from Michaelmas 1790 to thr 


— 5 a Michaelmas following, at four guineas wages. He according) 


juſtice's went to his maſter's on the day appointed, and continued there 
warrants eight weeks, when he ran away, and was abſent ſor thurteen 


22 - weeks, during which time he worked with and received wages 
IaVE A de- 


duction from another perſon. S. Birch then apprehended him by a 
_ - e Warrant; but, in his way to a juſtice, aſked him whether he 
for hat would come back to his place or go to priſon; and if he would 


1 come back, and go on in his place as he ought to do, he 1 
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The pauper ſaid he would come back : and his maſter aſked him 
then what he ſhould be willing to abate for the time he had been 
abſent. The pauper ſaid he thought one ſhilling a-week would 
not Furt him, which was agreed to; and the pauper returned 
into his ſervice, and contiuued till the end of his year, when he 
received all his wages, except the thirteen ſhillings which had 
* heen »greed to be deducted. 

Milli and Blackjtone in ſupport of the order of Seſſions. In 
order to eſtabliſh a ſettlement by hiring and fervice, there muſt 
be an abiding in the ſervice throughcut the year. Now here 
the ſ-rvant, by an improper act of his own, left his maſter's 
ſervice for thirteen weeks; therefore that was a complete 
abandonment of the ſervice. But it will be urged, that here 
was a diſpenſation of the ſervice during that time by the 
maſter's receiving him again: but if the circumſtances under 
which ke was received be duly conſidered, they will be found 
o differ this caſe from others of the ſame kind which have been 
already determined. It may be obſerved, that in none of them 
was the abſence ſo conſiderable as here; and in all there is an 
implicd forgiveneſs of the maſter for the abſence, Whereas 
lere the maſter zpprehended the ſervant, and was in the act of 
taking him before a juſtice for the purpoſe of puniſhment; and 
inſiſted upon it as a preliminary condition before he received him 
again, that ſo much of what he had before agreed to give him 
ſhould be deducted. This therefore amounted in effect to a 
new contract. The maſter ſo far forgave him as to be willing to 
lake him again upon the ſame terms as before, but he would 
not conſider him as a ſervaut during the time of his abſence. 
In R. v. Nether Heyford (a), where a ſervant who had been ab- 
lent for five weeks paid his miſtreſs what he had earned during 
the abſence, Lord Mansfield ſaid, ** The ſum deduQted was not 
« proportioned to the time of his abſence z which would have 
been the meaſure of deduCtion, if the contract had been con- 
* ſidered by them as totally diſſolved and at an end, when he 
* went away from her, But the paying her the exact ſum that 
he had earned, ſhews that theſe five weeks ſervice was tre: ted 
by them as a part of the ſervice done to her.” So that his 
Lordſhip thought that the deduCtion of wages (properly ſo 
called) for the time of abſence would have been a diſſolution 
of the contract. In all the other caſes of diſpenſation where 
lome part of the wages was deducted in conſequence of 


{a) Burr. S. C. 481, 
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improper abſence, it was done at the end of the ſervice, aud 
the acceptance of the ſervant again after his abſence was un. 
conditional, which it was not in this inſtance ; and therefore 
this cannot be conſidered as a conſtructive aſſent to the de. 
parture, which was preſumed in the other caſes. From the 
circumſtance of the ſervant's being received after an abſcnce 
without previous conſent, a preſumption has been raiſed in many 
caſes that the maſter was willing to diſpenſe with the ſervice 
during ſuch abſence: but here that preſumption is rebutted by 
the maſter's conduct in taking up the ſervant on a warrant, and 
in deducting his wages for that time. So that the Court can» 
not ſay that the ſervant was conſtructively in his maſter's ſer. 
vice, when the maſter has by his own act negatived it. The 
ſervant could not in an action have recovered his wages for the 
thirteen weeks, as was obſerved on a ſimilar occaſion in R. u. 
Weſtmeon (a); and if not, he could not, as againſt the pariſh, 
claim a ſettlement. 

Lane and Nares, contri, were ſtopped. 

Lord Kenyon, Ch. J.— If the old contract were diſſolved 
when the ſervant abſented himſelf, and a new one entered inio 
on his return, I agree that the pauper could not gain a ſettle 
ment by ſerving under it. And therefore the queſtion is, whe- 
ther the ſervice after the pauper's return were performed under 
the old or a new contract? This is one of the many caſes in 
which we have to regret that the words of the ſtatute have been 
departed from: but as there is a ſeries of adjudged caſes, the 
principle of which applies to the preſent, it is too much for us 
to overturn them, though if the queſtion were now to ariſe for 
the firſt time, perhaps we ſhould make a different determination, 
It has been decided, that abſence at the beginning, the middle, 
or the end, of the year, may be diſpenſed with, either with the 
conſent of the maſler or for an excuſable cauſe. In R. v. Han- 
bury (b) it was held that an abſence for a fortnight did not de- 
feat the ſettlement, though the wages were deducted for tnt 
time. Now it is impoſſible to Ciſtinguiſh this caſe from that in 
principle. It has been ſaid, however, that the abſence in that 
caſe was for a ſhorter period than in the preſent : but I wilt 
that thoſe who uſed ſuch an argumert would have drawn the 
line, and given us the ne plus ultra. Probably, if the firlt cale 
after the ſtatute had ariſen upon an abſence of thirtcen weeks, 
the Court would have ſtarted at the queſtion : but the Cout 


(o) Cal. 129. (% Burr, S. C. 322. 
have 
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hare gone on ſtep by ſtep, and having held that ſervice for a 
fortnight may be diſpenſed with, I think we are bound by the 
principle of thoſe caſes to ſay that this pauper gained a ſettle- 
ment in IWelford by hiring and ſervice. For on his return he 
was received again into his maſter's ſervice, where he continued 
under the old contract. There is no pretence to ſay that he en- 
tered into a new contract; and the maſter's object, in appre- 
hending him by a warrant, was to compel him to complete the 
ſervice under the old contract. | 
BULLER, J. and GRosF, J. of the ſame opinion. 
Order of Seſſions quaſhed, 


The KINO againſt The Inhabitants of WAIT IESs EA. 


IF. SARELL, his wife and ſon, were removed from Crows- 

and in the parts of Holland, in Lincolnſhire, to IWhittleſea, 

in Cambridgeſhire : on appeal the order of juſtices was quaſhed, 

ſubject to the opinion of this Court on the following caſe: The 

pauper, . Sarell, for 12 years and upwards prior to and imme- 
diately before his removal to Whitt!eſea rebded in Crowland ; 

before which time he was legally ſettled in }Fhizzleſea. During 
his reſidence at Crowland he was legally choſen an hogringer 
for the pariſh of Crow/and for one year, at a court- Jeet for the 
manor of Crowland ; he was preſented by the jury for the ſaid 
office, and was ſworn therein and paid fourpence for the oath ; 
and he ſerved ſuch office two years on his own account. The 
duty of ſuch office is to attend the open commons, to ſee that 
all hogs turned thereupon were rung, and ſuch hogs as were 
not rung it was the duty of his oſhce to take to the pound, 
which he frequently did; and he always received one penny 
for impounding, and ſixpence for ringing each hog. The ap- 
pointment to ſuch office is of great antiquity, and ſerviceable 
to the inhabitants of the pariſh of Crœauland. During the pau- 
per's reſidence at Crowland he rented a houſe there of one Allam, 
at the yearly rent of eight guineas, for which he was to pay, 
and did pay, all taxes and rates, Sc. The caſe then ſet forth 


evidence reſpecting the pauper's paying the taxes, Wc. but it did 
not ſatisfaQtorily appear whether or not he was rated. 

Bawer and Dauncey, in ſupport of the order of Seſſions, were 
ſlopped by the Court. 
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Erſtine, Chambre, and Balguy, contr>. The place of an hog. 
ringer is not an office known to the common law: it is in its 
nature a private employment; and it's duty is merely to take 
care that the hogs do not go on the commons unrung. It is 


Wirrrrz- like the employment of a ſhepherd, whoſe duty it may be to 


561A. 


take care of the ſheep of many individuals in the pariſh, But 
even if it can be. called an office, it is not a public office within 
the act of parliament (a). In all the caſes in which a ſettlement 
has been gained by ſerving an office, there has been a public 
duty annexcd to it: whereas this is of a private nature. And 
though it is ſtated in the caſe to be an oflice of great antiquity 
in the pariſh, c muſt have originated in a bye-law, made at the 


court-leet by thoſe individuals who had a right of common, lu 


1 Ro. Abr. 541. L. I. pl. 6. it is ſaid, that a perſon cannot be 
amerced at the leet for ſurcharging a common ; and the reaſon 
given is, becauſe it concerns private intereſts, and not thoſe of 
the public. So that for whatever length of time this office may 
have exiſted, as it merely concerns the intereſts of individuals, 
it is a private and not a public office. 

Lord KrNVON, Ch. J.—It is ſtated in the caſe that this is an 
annual office of great antiquity, and ſerviceable to the pariſh at 
large; and that there is an oath of office. Therefore it ſeem; 
to me that it is a public and annual oſſice within the meaning of 
the act of parliament. Every employment in a pariſh is not 
indeed equal to expreſs notice, though it be a matter of noto- 
riety to the pariſh. It was once made a queſtion whether 
ſnoeing the horſes of the lord of the manor was not equal to 
notice; but it was determined not to be equivalent. If this 
perſon had been hogringer to certain individuals only, he would 
not thereby have gained a ſettlement : but he was not merely an 
officer of A., B., or C., but of all the inhabitants of the pariſh. 
It has been held that a tithingman (6), a borſholder (c), an 
aletaſter (d), or a hayward, may gain a ſettlement by ſerving 
either of thoſe offices; and tl:e latter, whoſe duty it is merely 
to take care of the fences within his diſtrict, cannot be diſ- 
tinguiſhed from this caſe. 


Order of Seſſions confirmed. 


(a) 3 l . c. 11. 6. (6) Sera. 444+ 
(c) Burr. S. C. 223. ( Ib. 365. 
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1792. 
The Kine againſt P. BLleasbaLs and Another, 22 
une 21d, 
| T His was a conviction on the ſtatute of 5 Ann, c. 14. J. 4. Two per- 
for uſing a greyhound to deſtroy game, without being be anger 


be convicted 
qualified ; for which the defendants were convicted in 5/, each; in pms 
which under 54 
The Court, without hearing any argument, ſaid, could not be 2 


ſupported; for that it was only one offence; and that the ma- greyhound 
giſtrate ſhould only have convicted them in one penalty. That IVE 
this queſtion depended on the 5 An. c. 14. J. 4 which enacts 

« that if any perſon or perſons, not qualified, &c. ſhall keep or 

« uſe any greyhounds, &c. to kill and deſtroy the game, and 

& ſhall be thereof convicted, c. the perſon or perſons fo con- 

« victed ſhall forfeir the ſum of five pounds.” And they ſaid 

that this point had been ſeveral times decided; in Hardman v. 

IWhitacre (a), and in others, 


Mead, in ſupport of the conviction. 


Chambre, contrg. 
(a) Bull. N. P. 189, 


Conviction quaſhed, 


— ———— 


The KinG againſt PicKERILL, — 
une 25 
N a quo warrants information againſt the defendant, as a A defend- 
burgeſs of Newcaftle-under-Lyme, a verdict was found for {170 xe” 
the velator on all the iſſues 3 on which judgment of ouſter was — . 
entered up, © and that the defendant, in order to ſatisfy our ſaid — 
* Jord the king for and on account of the uſurpation aforeſaid, coſts, — 
ebe taken, c.; and that J. Wilbinſon (the relator) do recover — 


* againſt the defendant 180 J. for colts, Sc.“ On which a writ — 
was iſſued requiring the ſheriff of Staffordſbire to take the defend- ed under 
ant, Sc. © to ſatisfy us, concerning his redemption, by reaſon 2 
Hof his claiming to have, uſe, and enjoy the office of a bur- 
« gels,” &c.;z and this writ was indorſed thus, “ allowed for, 
* for coſts, 1804.“ 

Bower obtained à rule, on a former day, calling on the re- 
lator to ſhew cauſe © why the defendant ſhould not be dif- 
charged out of the cuſtody of the ſheriff of the county of Staf- 
** ford, on payment of a .mall fine for his redemption by reaſon 
Hol the premiſes whereof he ſtands convicted in this cauſe :” 
12 and 
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and he ſtated that the object of his motion was to enable the de. 
fendant to take the benefit of the lords' act, at the next aſlizes, 
as to that part of the execution which related to the coſts. 

Leyceſter, who now oppoſed this rule, ſaid, he had no objeQion 
to the defendant's being diſcharged out of cuſtody as to that par 
of the execution which related to the contempt, but inſiſted that 
this rule could not be ſupported, becauſe there was no pretence 
now to diſcharge him as to the other part, reſpeCting the coſts, 
On this ground 

The Court agreed that the rule muſt be diſcharged ; ſaying, 
however, that the fine to the king in ſuch a caſe was merely no. 
minal, and that that would be no objeCtion to the defendant's 
being diſcharged out of cuſtody under the lords act, as to the 
execution for the coſts, which was now conſidered as an execu- 
tion in a civil ſuit (a). 

Rule diſcharged, 


( Vid. R. v. Stokes, Cezop. 136; and R. v. Myers, ante, 1 vd, 266, 
— ͤ́— — 


The Kix againſt BELLRINGER, 


A N information in nature of a quo warrants was filed again 

the defendant, calling upon him to ſhew by what autho- 
rity he claimed to be a capital burgeſs of the number of twenty- 
four, in the borough of Bodmin. The plea ſet forth that Bodmin 
was an ancient borough, and was incorporated by the name 
of the mayor and burgeſſes of the borough of Bodmin, That 
there ought to be twenty-four capital burgeſſes of the number 
of twenty-four, and that the office was an office of truſt, touch- 


* ry ing the government of the borough, and the adminiſtration of 


public juſtice. It alſo ſet forth a charter of the th of H eth 
incorporating the borough by its ancient name, and ordaining 
that there ſhould be twelve capital burgeſſes and counlci!ors 9! 
the borough, and twenty-four other capital burgellcs of thc 
number of twenty-four z which twenty-four, together with tle 
twelve, ſhould be the common council for the government af 
the boruvgh, and for aſſiſting the mayor for the time being. 
And another charter of the 36th of Elizabeth, wherch) ſhe 
granted that the mayor and thirty-ſix capital burgeſſes being tie 


Z * 
ſemb y; ard common council of the borough, together with the common cler 


that it the 


. . ; Np - 
c01; Gration be to reduced as that ſo many do not remain, no clciien cau be i at all. : 


4 


in THE THRTY-SECOND YEAR or GEORGE III. 


fur the time being (a), or the major part of them, from time to time 
and in all times to come, ſhould yearly, 2. on 24th September, 
chooſe one honeſt man of the number of the twelve capital bur- 
geſſes at that time in the borough inhabitant, who ſhould be 
mayor for a year following, and that he after his election and 
before his admiſſion ſhould take his oath of office before the laſt 
mayor, in the preſence of the aforeſaid thirty fix capital burgeſſes 
far ihe time being, or the major part of them. And that the mayor 
and common clerk for the time being, and the common council for the 
time being, er the major part of them, ſhould eleft all the officers and 
miniſters of the borough ; and that ſuch officers and miniſters 
ſhould be ſworn in before the mayor and common clerk, and 
the common council for the time being, or the major part of them. 
And in caſe of the death or amotion of the mayor for the time being 
within the year, that it might be lawful for the ſaid common 
clerk and thirty-ſix capital burgeſſes, being the common council 
of the ſaid borough, or the major part of them for the time being, 
to elect one of the aforeſaid twelve capital burgeſſes to be mayor, 
and that he ſhould take his oath before the cemmon clerk 
and capital burgeſſes, or the major part of them, It then gave 
power to the mayor and common council for the time being, or 
the major part of them, to commit or fine ſuch as refuſe to ſerve 
the offices, And if it ſhould happen that any of the aforeſaid 
capital burgeſſes for the time being, or any other officer, Wc. for 
the time being, or any burgeſs of that borough, in their functions 
ſhould miſbehave or commit any crime for which he ſhould be 
thought worthy by the ſentence of the mayor and thirty-ſix 
capital burgeſſes, or the major part of them for the time being, from 
his office to be removed, then and ſo often it ſhould be lawful 
for the aforeſaid mayor and thirty-hx capital burgeſles, or He 
majar part of them, ſuch perſon, Wc. to amove, The plea ſtated 
the acceptance of theſe charters; and that on 25th June 1790 
there were only ſix capital burgeſſes and counſellors, and only 
twelve capital burgefles of the number of twenty-four, then 
living and ſurviving : and that on the ſame day the defendant 
was cl:&ted one of the twenty-four by a majority of the hen 
capital burgeſſes and counſellors, and of the hh capital burgeſſes 
of the number of twenty-four, &c. ; by reaſon of which, Sc.; 
and ſo claimed title. To this it was replied, iſt, That from the 
granting of the letters patent in the 36th Elizabeth, hitherto a 


(a) In this and all other parts of the charters where theſe words occur, the origi» 
nal is .obreviated ; ro tempere exiflent, 
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certain uſage and cuſtom touching and concerning the election 


hath prevailed within the faid borough, viz. that during all the 
time aforeſaid nincteen at leaſt of the ſaid mayor, common 
clerk, and common council, in thoſe letters patent mentioned, 
have been uſed and accuſtomed, and ought to aſſemble them. 
ſelves and meet together, and have during all the time afore. 
faid aſſembled themſclves and met together, at every election of 
the ſaid officers and miniſters, or any of them, in thoſe letters 
patent mentioned, except at the ſaid ſuppoſed election of the 
faid defendant in the ſaid plea mentioned, viz. at, Wc, ; conclud- 


ing with a verification (a), 2d Replication, That from the grant. 


ing of the ſaid letters patent of 36th of &/izabeth hitherto a cer- 
tain uſage and cuſtom, touching and concerning the election of 
the ſaid officers and miniſters, iu thoſe letters patent mentioned, 
hath prevailed within the ſaid borough, viz. that during all 
the time aforeſaid, no election of any of the ſaid officers or 
miniſters hath been nor ought to have been had or made 
by a leſs number than nineteen of the ſaid mayor, common 
clerk, and common council in thoſe letters patent mentioned; 
and that during all that time, whenever a leſs number than 
nineteen of the ſaid mayor, common clerk, and common council 
have aſſembled and met together for the purpoſe of electing 
any of the ſaid officers or miniſters, ſuch aſſembly and meeting 
hath during all the time aforeſaid been uſed and accuſtomed ta 
be and ought to have been broken up and diſſolved, and fuch 
intended election omitted and poſtponed for want of a ſuſſicient 
number of the ſaid mayor, common clerk, and common council 
to proceed to ſuch election, to wit, at, c. The 3d Replication 
ſtated the cuſtom to be, that every election of any of the ſaid 
officers or miniſters in thoſe letter patent mentioned ſhould be 
had or made by nineteen at the leaſt of the ſaid mayor, common 
clerk, and common council, &c. To each of theſe there was 2 
general demurrer and joinder, 

This caſe was firſt argued in laſt Hilary term by Eff for the 


demurrer, and Gibbs contra, and in this term by Bower for the 


demurrer, and Morris contra. 


(a) On the firſt argument the Court being of opinion that at any rate this uſage 
was not well pleaded in the replication, becauſe for ought appeared to the cortrary the 
fa& of a ſmaller number than nineteen having met for the purpoſe of election, d 
attempted in vain to make an election, had never occurred, leave was given to 
amend the pleadings, and the tws other replications were added before the ſecond 
angument. 

Arguments 
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Arguments in ſupport of the demurrer. Two queſtions ariſe 
on this record; iſt, As to the uſage which is pleaded to control 
the conſtruction of the charter. 2d, As to the true conſtruction 
of the charter, independently of the uſage. 1. 'The attempt to 
plead an uſage in this manner is perfectly new, and therefore 
very queſtionable on that account alone. It cannot be ſupported 
either on principle or precedent ; uſage at moſt is no more than 
evidence of ſome general law or contract; and no matter of 
mere evidence can be pleaded. In the caſe of contracts no 
parol evidence can be admitted if the contract itſelf exiſt; 
neither can it in the caſe of an exiſting charter; but if this 
be admiſſible, it will be letting in parol evidence indirectly 
of what cannot be done directly. Uſage may be given in evi- 
dence of ancient preſcriptions in a corporation, which preſuppole 
a charter; but it cannot be pleaded as the evidence of ſuch a 
charter, nor is there any caſe where it has even been admitted 
as evidence of a charter acknowledged to exiſt ; becauſe it would 
be admitting ſecondary evidence; and if not, 2 fortiors it cannot 
be pleaded. If ſuch an uſage be pleadable, when does it begin 
to have legal exiſtence ? There is no limitation of time known to 
the law ; its advances are gradual from the moment of the char- 
ter being granted; and if this replication be ſuſtaĩnable, an uſage 
of a week old may equally be pleaded to control the meaning of 
a charter; which would be manifeſtly abſurd. Beſides it is 
permitting the grantees to conſtrous the king's charters inſtead 
of his courts of law. The conſequeuces of this would be highly 
inconvenient; it would tend to introduce confuſion, The 
fame words might have a different conſtruction put on them in 
different places. The miſchief would extend ſtill further. If 
charters may be thus conſtrued by thoſe who act under them, 
ſo may deeds and acts of parliament. The attempt indeed was 
once made to conſtrue the 43 Elia. relative to the rating of per- 
ſonal property by the uſage which had prevailed under it, but 
that was found to be ſo contrary in different pariſhes, that no ſur- 
ther notice has been taken of ſuch an argument ſince. But caſes 
may be cited where evidence of uſage has been adverted to by 
the Court in conſtruing charters ; ſuch as Rex v. Varle, Cop. 
249. 3 Blankley v. Winſtanley, 3 Term Rep. 279.; and Cape v. 
Handley, M. 17 Geo. 3. there cited. But upon all thoſe and 
other caſes to the like effect theſe obſervations may be made; 
taat where the uſage has b zen adverted to, it has been as evidence 


of ſomething elſe, as of a charter, and not as a ſubſtantive fact 
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of itſelf, ſuch as it is here pleaded. It has alſo been admitted, 
not as evidence of an uſage fince, but before the charter, which 
was the ſubject of conſideration: and as the corporation claimed 
rights by virtue of the uſage which preſuppoſed a former charter, 
the only queſtion has been, whether the words of the ſubſeouent 


charter have been explicit enough to overthrow the former 


uſage? Again, where recourſe has been had to it at all, it has been 
to preſerve the corporation, and not to deſtroy it, as it is attempt. 


ed now. In the next place, even where the uſage has been 


on the ſame fide to which the Court leaned in the conſtruction 
of the charter, they have expreſsly waved it as the ground of 
their opinion, and only adverted to it as confirmatory thereof, 
But if on the words of the charter itſelf they have been of a 
different opinion, they have always treated the uſage with neglect, 
and diſavowed its being binding upon them: and it has been 
often ſaid, that where the words of a charter were plain, uſage 
could not alter them ; if doubtful, they might be explained by 
it. This furniſhes another ſtrong objection to the replication: 
for it is a clear rule in pleading that no matter can be pleaded, 
which, admitting it to be true, 1s inconcluſive : and it will not 
be pretended that if the Court, independent of the uſage, would 
conſtrue the charter one way, they are bound by force of the 
uſage to conſtrue it another. This brings the argument to the 
true and only queſtion, namely, whether by the true conſtruc- 
tion of the charter of the 36th Eliz. a majority of the whole 
number, or only of the exiſting body of the corporation, are 
neceſſary to form an election to the office held by the defendant, 
'The words, on which that queſtion more immediately turns, are 
« that the mayor, and the common clerk for the time being, and 
« the common council for the time being, or the major part oi 
« them, ſhould elect all the officers and miniſters,” c. The 
corporation conſiſting of the mayor and thirty-ſix capital bur- 
geſſes, it is contended on the other ſide that the majer part of the 
mult mean the major part of the whole body, conſiſting of the 


definite number of thirty-ſeven z and conſequently that no lels 


than nineteen can form the election. But the words before uſcd 
« for the time being,“ neceſſarily refer to the exiſting body at 
the time; and therefore the major part of them muſt mean the 
major part for the time being, or of the exiſting corporation. This 
is the plain grammatical conſtruction; a conſtruction the more 
proper, becauſe, as Lord Cole ſays (a), the king's grants cught 


(a) 2 1. 497 10 
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to have a liberal and favorable conſtruction, u/que ad plenitudinem. 
But even if that were more doubtful than it is, it is an excellent 
rule for the conſtruction of charters to expound doubtful phraſes 
by other parts of the charter. Now to ſhew that theſe words 
for the time being refer to the exiſting ſtate of the corporation, it 
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is only neceſſary to advert to that part of the charter which | 


provides for the election of another mayor upon the death 
or removal of one within the year; and there the election is or- 
dained to be made by the common clerk and thirty-ſix capital 
burgeſſes, or the major part for the time being. No words can ex- 
preſs a ſtronger reference than theſe to the exiſting body. And 
that the majority referred to by the charter muſt be taken to 
mean the major part for The time being, although not ſo directly 
expreſſed, is further evident from the clauſe relative to the re- 
moral of the officers and miniſters for miſbchaviour, which is 
to be © if thought worthy by the ſentence of the mayor and 
« thirty-ſix capital burgeſſes, or the major part of them for the time 
« being, &c, to be removed” and yet it is expreſſed that the 
actual amoval in conſequence thereof ſhall be by the * mayor 
« and thirty-ſix capital burgeſſes, or the major part of them.” 
Now if the major part of them reſerred in this charter to the ori- 
ginal, and not to the exiſting number, this groſs abſurdity would 
lollow, that a leſs number might judge of the propriety of the 
amoval than was neceſſary to do the miniſterial act of amov- 
ing: and thoſe words are not ſo: ſtrong as the clauſe in 
queſtion, where the words for the time being immediately pre- 
cede or the major part of them. In order therefore to make the 
charter conſiſtent and ſenſible, the conſtruction contended for by 
the defendant ought to prevail. But as it is only pretended that 
the uſage ought to be called in aid of the conſtruction, where 
the meaning of words in a charter are doubtſul; and as it can- 
not be contended that words can any longer be ſaid to be doubt- 
ful, whatever they might have been thought to be originally, 
alter a preciſe legal meaning has been aſſixed to them by a court 
of law, theſe words cau no longer be argued to be doubtful, 
having been already interpreted by this Court, in the caſe of the 
king v. Grimes (a), ſupported by other authorities. One ol the 
queſtions there was, whether John Leigh, who preſided as mayor 
at the defendant's election, was a good mayor, the electon of a 
mayor to be by the mayor and eleven capital burgeſſes for the time 
ing (I), 6r the majer part of them; which is the fame expreſſion 


{ a) 5 Burr, 2092, 


(5) F. tiere eien. as in this calc, 
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as occurs in this caſe. That charter afterwards ſtated that they 
ſhould aſſemble at the Guildhall, and that the major part of ther: 


The K then there aſſembled ſhould elect. There were at that time only 
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eleven capital burgeſſes, including the mayor, exiſting ; and 
Leigh's election was made by four only, who were aſſembled At 


the Guildhall, in the abſence of the reſt. The Court held be 


reaſonable conſtruction of the charter to be, that the mayor and 
a major part of the ſubſſſting bargeſſes ſhould meet to form the 
election. Now the major part of the /ub//ling body would haye 
been fix ; whereas ſeven were neceſſary to make a majority of 
the whole number. 

[BULLER, J. remarked, that Alton, J. had ſaid, in that caſe, that 
though a majority of the ſubſiſting body was ſufficient to form 
the election when met, yet that there ſtill muſt remain enough 
of that ſubſiſting body to form a majority of the whole body 
when the corporation was full. ] } 

To this it was anſwered, that, whatever opinion Alen, |, 
might have thrown out in that caſe upon the ſubject, it does 
not appear that the reſt of the Court adopted it: indeed in the 
printed report, their reaſoning, which is ſtated to be the te. 
ſoning of all the judges, proceeds upon a different foundation, 


And in two ſubſequent caſes, Alon, J. himſelf ſeems to have 


adopted a different opinion; firſt in R. v. Yarlow, Cowp. 248, 
where the election of mayor being by the mayor, aldermen, and 
burgeſſes, or the greater part of them, Aſton, J. and the reſt of the 
court expreſsly declared their opinion that an election by the 
major part of thoſe aſſembled was ſufficient, although it might 
not form a majority even of the ſubſiſting body; that being in- 
definite. There too, the words for the time being were wanting, 
which makes it ſtronger than this caſe. And thoſe yery words 
were afterwards ſtrongly relied on by Aten, J. in Rex v. Monday, 
Cowp. 538; who, in anſwer to a queſtion of Lord Mansfield, 
whether in a caſe of a definitive body a majority of the whole 
number was not neceſſary to conſtitute an election, anſwered 
that it was ſo conceived in Rex v. Reeſe ; and Rex v. Newſben ; 
but that in the caſe before them the words ſeemed to confine it iu a 
majority ef the members for the time being. And there the words 
referred to were exactly the ſame as theſe, The queſtion of 
conſtruction therefore ſeems entirely concluded by theſe au- 
thoritics. . ä 

Againſt the demurrer, it was inſiſted to be hardly neceſſur 
to refer to the uſage at all, the words of the charter _— 
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to be doubtful, and to be capable of either conſtruction,(poꝛ — 
then the uſage was a proper and legal expoſitor of them; and Fe e 


being ſo, was properly put upon the record, Firſt, it was 
contended, that the conſtruction of the charter would be uni- 
form, conſiſtent, and ſenſible, by referring the words for the 
time being, upon which the main ſtreſs is laid, to the different 
individuals of whom the corporation might be compoſed in 
after-times from the granting of the charter. Thoſe words can 
have no other ſignification in many parts of the charter; as where 
applied to the mayor, or common clerk, for the time being ; that 
is, the mayor, Sc. whoever he may happen to be at ſuch a 
time, If that be ſo with reſpe& to thoſe officers, the ſame 
words ought to have the ſame conſtruction, when applied to the 
other members of the corporation, namely, the body compoſed 
of twelve, and that of twenty-four. Theſe are expreſsly directed 
to form the common council of thirty-ſix. Each of the perſons 
there named was firſt to take upon him one of theſe offices ; 
and when the charter directs how the elections ſhall be made in 
after-times, it naturally, though perhaps ſuperfluouſly, deſcribes 
thoſe bodies with the addition of the words “ for the time 
* being ;” meaning no more than in the other caſes before al- 
luded to, that thoſe who for the time being filled thoſe thirty-ſix 
offices, which formed the common council, ſhould ele, If the 
charter be read with this view, all the difficulties ſtarted on the 
other ſide are removed at once; and the ſame words will have 
the lame conſtruction throughout the charter, which will not be 
the caſe according to the conſtruction contended for by the 
defendant. In ſeveral parts of the charter, where the words 
« for the time being, or the major part of them,” occur, it is with 
expreſs reference to the common council, as conſiſting of thirty- 
ſix; as in the election of mayor, &c. Now the major part for 
the time being of thirty-ſix can have but one interpretation. 
With reſpect to the King v. Grimes (a), it may be obſerved, that 
this point was never agitated there, It was enough to ſay, that 
at all events the election had not been made even by a majority 
of the ah ing body; and the expreſſions there made uſe of have 
reference to that fact. Beſides what has been ſtated by Buller, J. 
laid by Alen, J. in that caſe, is deciſive againſt the defendant, 
And in the King v. Varia (b), the Court expreſsly took the diſ- 
uclion between corporations conſiſting of a definite and an 

Err. 3888. (b) Corp. 248. 
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indefinite number; in the former they conſidered it neceſſary 
for a majority of the whole body to meet in order to form the 
election; though when ſuch a majority were met, a majority of 
thoſe might do the at, What is there ſaid in the argument hy 
Wallace reſpecting the King v. Grimes, which was recent and in 

the recollection of the Court and bar, is confirmatory of 
Mr. J. Buller's note of it. Arguing upon the diſtinction above 
alluded to, he fays, But if the number of the electors be definit, 
« as in Grimes's caſe, there the majority of the oi body mult 
« firſt meet, and then the major part of thoſe ſo aſſembled may 
« elect.” This ſtatement of that caſe is not denied by the Cour, 
and is concluſive, With reſpect to what is ſuppoſed to hare 
been ſaid by Allen, J. in Rex v. Monday (a), it is fingulat 
enough that he ſhould refer to Rex v. Reeſe, and Rex v. Mu- 
ſham, as confirmatory of the idea, that if a majority of the whole 
of a definite body were not left, the corporation would be di. 
ſolved, and yet ſuppoſe a difference in the caſe before him 
from thoſe, becauſe of the words for the time being ; for upon 
reference to the paper-book in Rex v. Newſham, it appears that 


the election was under a bye-law, which directed that the 


mayor and common council for the time being, or the major pan 
of them, ſhould ele. There mult therefore be ſome miſtake 
mn that point: at all events it is no more than a looſe ſuggeſlion; 
without expreſſing any opinion upon the ſubject. Bat the di 
tinction between a definite and an indefinite body in this reſpect 
is founded upon older authorities than theſe z Zreem. 544. 
6 Vin. 269; where many authoritics are collected, as well n- 
ſpecting the legal operation of uſage to conſtrue grants and 
charters, as to this point; amongſt others a caſe of the Yuen. 
Lock, M. 6 Ann. B. R. where it is ſaid, at if an act to be 
done refer to the conſtituent members of a corporation, nothing 
can be done but by a majority of thoſe who are the conltituent 
parts of the corporation: but where a thing is referred to be 
done by the commonalty, there the majority of thole preſet 
all being duly ſummoned, will bind the reſt. And in the pre- 
ceding ſection it is ſaid, that if a corporation conſiſt of thurteen, 
there ought to be ſeven to form a chapter, though the major 
of thoſe ſeven will bind. Next, if he Court ſtill think the 
words of the charter doubtful, it cannot be denied but that 
they may look at the uſage by which to conſtrue them. It 1 
true that moſt of the authorities on this ſubject are where thy 


() Cap. 537. 


queſtions 
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rus ſtions have turned upon the propriety of admitting evidenee 
of uſage at if privs. But if that point be eſtabliſhed it will 
greatly adyance the laſt head of argument. In 2 Inf. 282. it is 
{1id that charters ought to be conſtrued as the law was taken 
when the charter was made, and according to ancient allowance, 
And Lord Cote afterwards ſays, “if the words were general, 
« and a continual poſſeſſion pleaded of the franchiſes claimed, or 
« if the claim were by old and obſcure words, and the party in pleads 
« ;,,g, expounding them to the Court, and averring continual poſ- 
« ſethon according to that expoſition, the entry was, c.“ This is not 
only an authority for receiving ancient uſage as an expoſition of 
charters, but alſo for pleading ſuch expoſition z and he concludes 
with referring to the old rule ptimus interpres rerum uſes, In 
Vaugh. 169. it is ſaid by the Court, that, “where the penning 
« of a ſtatute is dubious, long uſage is a juſt medium to expound 
« it by; for jus et norma loguendi is governed by uſage. And the 
meaning of things ſpoken or written muſt be, as it hath con- 
& ſtantly been received to be, by common acceptation. Then 
how have theſe words been conſtantly conſtrued at Bodmin ? 
rom the firſt grant of the charter they have had the conſtrue- 
tion contended for on the part of the crown; a conſtruction 
which the words themſelves at this day plainly warrant, So Lord 
Hardwicke in 3 Atk. 577 ſays, „ in the conſtruction of ancient 
« grants and deeds there is no better way of conſtruing them than 
« by uſage; and contemporanea expyfitio is the belt way to go by.” 
There the uſage aroſe after the grant, which is an anſwer to 
one objection urged by the other fide. Again in Rex v. Varlo (a), 
Blunkley v. Winſtanley (b), and Gape v. Handley there cited, 
uſage was expreſsly referred to, as a medium by which to con- 
true charters. In Athins v. Davis (c), Aſbburſt and Buller, 
Jultices, both refer to uſage as a proper expolitor even of acts 
of parliament where the words are doubtſul. If therefore 
uſage may be received in evidence, no reaſon can be {ſtated why 
it mould not be pleaded; for it is not open to the objection 
urged againſt it of pleading only evidence; for uſage con- 
liſts of a repetition of acts; it is therefore the reſult of thoſe 
acts which are pleaded, and upon the operation of which the 
Court are called upon to decide. This they can as well do 
when put upon the record by way of plea, as if found on a 
ſpecial verdict. The demurrer, by admitting the fact here, 
brings the queſtion bef re the Court exactly the ſame as if it 


(a) Corp, 248. (b) Ante, 3 vol. 279. (:) Cald. 315. 
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aroſe on a ſpecial verdict; and though it be put upon the 


is a general rule in pleading that whatever may be given in evi. 
dence under the general iſſue, where a general mode of plead. 
ing is allowed, may be ſpecially pleaded in a caſe where ſpecial 
pleading is required. The authority before cited from 2 11. 
tends to ſhew the propriety of this mode of pleading ; and con- 
venience and juſtice are on the ſame fide. 

In reply it was faid, that Lord Cote in 2 In}. 282. was ſpeak. 
ing particularly of old obſolete words, the meaning of which 
had become doubtful by lapſe of time; but not of ſuch plain 
words as are in common uſe. And there the evidence was ad— 
mitted in order to ſhew what the parties meant at the time; 
whereas the uſage here pleaded is admitted to have ariſen ſubſe. 
quently, and not to be co-exiſtent with the charter to be con- 
ftrued. The ſame anſwer applies to the caſe in Vaugb. 169. 
The caſe of Atkins v. Davis cannot bear very ſtrong upon 
the point; becauſe if the uſage of each pariſh were to be of 
any avail, the act of the 43 Eliz. relative to the rating of per- 
ſonal property would be conſtrued differently in different pa- 
Tiſhes: but that can never be admitted. The uſage referred to. 
in theſe and other caſes muſt be ſuch as was mentioned in Rex 
v. Eriſtvell, ante, 3 vol. 707. namely, a legal uſage, the general 
underſtanding of the courts of law upon any dubious words in 
an act of parliament. And that is the only uſage which can 
be adverted to for the conſtruction of charters: but that is the 
ſubject of argument and knowledge, and not of pleading. All 
the other cafes mentioned, where uſage has been received, hare 
been inſtances of prior uſage, forming part of the conſtitution 
itſelf of the corporation, and not admitted to have ariſen ſince 
the charter which it was to conſtrue. At moſt it has been taken 
as confirmatory of the couſtruction which the Court put upon 
the charters themſclves. The only cafe, which ſeems to go fur. 
ther, is that in 3 4. but it muſt be remembered that that was 
in equity, where the judge requires his conſcience to be in- 
formed before he exerciſes his judgment. At any rate the uſage 
here pleaded refers to a different ſtate of things from the preſent, 
namely, when the corporation was full : and it is no more than 
this, that when the corporation conſiſted of thirty-ſeven, the 
uſage was for nineteen at the leaſt to aſſemble. But by the fame 
ſort of uſage, when the corporation conſiſts of leſs than that 
number, a majority of the exiſting body is ſuſhcient. With 


reſpect to the authorities cited as to the conſtruction, —_ 
6 le 
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ſhew that in the caſe of a definite body the majority of the 
whole body muſt aſſemble, there is all the difference poſſible 
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between thoſe caſes and this; for here are the words for the time 2 Kine 


being, which apply to the ex//ing body, and are not to be found 
in thoſe caſes. For with reſpeQ to what has been obſerved upon 
the caſe of Rex v. Newſham, it is plain that Aon, J. in Rex v. 
Monday conceived that ſuch words did not there occur, and that 
they made an important difference : and though ſuch words did 
really occur in the King v. Newſham, that will not abate the 
force of Afton's remark, becauſe he conceived otherwiſe at the 
time, and that caſe was determined on another point. Then as 
to the conſtruction of the words for the time being, the argument 
on the other ſide tends to prove them ſurpluſage, which cannot 
be where words are ſenſible, and have a well-known acceptation. 
And it is plain that when the common council for the time 


being are referred to, the charter cannot be taken to ſpeak of 


them as compoſed of thirty-ſix in all caſes, for it expreſsly puts 
the caſe of one of them dying; and therefore it muſt mean to 
ſpeak of them as the bodies called the twelve, and the twenty - 
four. Thus if ſeveral vacancies happened by death in the latter 
body, the remainder would ſtill remain capital burgeſſes of the 
number of twenty-four. It is only their corporate deſcription. 
Upon the whole, as the conſtruction contended for by the de- 
fendant will preſerve the corporation, and the contrary one de- 
ſtroy it, the Court ought, even if the matter were doubtſul, to 
give the king's grant the molt liberal conſtruction, 

The Court took time to conſider of this caſe; and now 

Lord Kenyon, Ch. J. delivered their unanimous opinion. 

Two great queltions were made in the arzument of this caſe, 
The firſt on the validity of the replications, which ſlate a cuſtom 
that has prevailed in this borough ſince the granting of the 
charter in the 36th year of the reign of Queen Eliaabeth. I ſhall 
diſpoſe of this queſtion by laying it out of the caſe, becauſe our 
judgment is given upon the other point. That contemporaneous 
uſage has always been conſidered as of great importance in the 
conſtruction of charters, a variety of caſes at all times abund- 


antly evince. But the manner of putting this on the record 


is perfectly novel. It has been argued very much at length: 
but as there may be conſiderable doubts about it, and as we are 
not called upon to Cecide whether or not the uſage be well 


pleaded in this caſe, we with to avoid giring any opinion upon 
tlie ſubje&. 
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On the ſecond queſtion, on the fair conſtruction of the char. 
ter, we have no doubt. The Queen, when ſhe thought fit to 
grant this charter, granted it to a body, conſiſting in the whole 
of thirty-ſeven, a mayor, twelve capital burgeſſes and counſellors 
of the borough, and twenty-four other capital burgeſſes, ſome. 
what ſubordinate, for the government of the borough. The de- 
fendant's argument ſuppoſes that any number of the corporators 
(however reduced that number may be) are competent to do 
the ſeveral acts for which the corporation was created; and that 
all acts done by a majority of the corporators, though reduced, 
are valid, Without viewing this charter with the eye of a law. 
yer, it cannot be ſuppoſed that the Queen ever intended that 
any ſmall number ot the corporation, however minute, would 
be ſufficient for the purpoſes for which the charter was granted; 
and that the ſurvivors, by refuling to fill up the vacanciss as 
they happened, might monopolize the whole government of the 
borough to themleives. A queſtion lately aroſe in another cor. 
poration in this very county, where the number of corporators 
was reduced to two or three, who claimed the excluſive privi- 
lege of electing members of parliament for the borough. When 
the caſe came before us, we were ſtaggered with the propoũtion 
that thoſe were ſtill legal corporators: and after argument we 
decided that they had no title, and gave judgment of ouſter 
againſt one of them (a). Even without the aſſiſtance of any 
authority upon this point, I could never have thought that the 
whole government of the borough could devolve on fo minute 
a number as two or three ; and yet, if the defendant's argument 
were to prevail in this caſe, the conſequence that it might ſo de- 
volve would neceſſarily follow. But the caſes which were cited 
in the argument of this cafe are all one way, that there mult be 
a major part of the whole number, conitituted by the charter, 
in order to make the elections, and to do the ſeveral other acts, 
under it. In R. v. Varts (5), Lord Mansfield obſerved upon the 
diſtinction, which is extremely well founded, between corpora» 
tions conſiſting of a definite and an indefinite number; that in 
the latter a major part of thoſe who are exiſting at the time is com- 
petent to do the act, but that where the body is definite (as it is 
in this caſe) there muſt be a major part of the whole number- 
His Lordſhip's words are, Upon the words of the charter alone, I 
« myſelf have no doubt about the conſtruction of it. In this corpo- 
« ration there are an indefinite number of freemen; and it is a cor. 


Art . . 0 C 250. 0 
(a) Ante, 3 vel. 199 (5) Comp. 25 « poration 
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« poration in which honorary freemen may be made. It is in the 
« nature of all corporations to do corporate acts; and where the 
« power of doing them is not ſpecially delegated to a particular 
number, the general mode is for the members to meet on the 
« charter · days, and the major part who are preſent do the act. But 
« where there is a ſelect body, it is a different thing, for there it 18 
« a ſpecial appointment. All the reaſoning therefore is different.” 
It appears to me therefore that it was his opinion, and that of the 
Court, that where there is a definite body, there muſt exiſt at the 
time when the act is done a major part of that definite body: 
it is not neceſſary indeed that they ſhould all concur in the 
election, or other act done; but they muſt be preſent ; and the 
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election at ſuch meeting is in point of law an election by the 


whole. In the caſe of K. v. Monday (a), Lord Mansfield aſked 
this queſtion, “ Is there any cafe where the charter has directed 
« the election to be by the majority of the body, in which it has 
© been held that a leſs number than a majority of the whole corpo- 
« rate body can eleCt ? For inſtance, ſuppoſe the corporate body 
« confilted of twelve, and two were dead; is there any inſtance 
« where the charter has ſaid that the eleQion thall be by a majority 
« of the body, in which it has been held that fix, which are a 
« majority of the remaining ten, were ſuſſicient to elect?“ This 
queſtion was immediately anſwered by Aon, J.; who faid, that 
« In R. v. Reeſe, and R. v. Neauſbam, it was clearly underſtood 
« that if the major part of the corporation had been dead, it would 
« have been in fact diflolved, or at leaſt thoſe who ſurvived could 
« not have aſſembled for the purpoſe of an election.“ Now thoſe 
caſes referred to underwent perhaps more diſcuſſion than any caſe 
apitated at that time; and br, J. Aon, who cited them, had the 
conduct of thoſe cauſcs, and therefore intimately well knew what 
points had been made in the argument, and the grounds on which 
the Court proceeded in giving judgment, as well as the opinion of 
the Court upon every point canvaſſed in the cauſes, though not 
cxpteſsly decided. The ſame doQrine was again entertained by 
this Court in.R. v. Grimes (6). And we do not find a fingle 
deciſion in oppoſition to all the caſes, conſidering that this elec- 
tion ſhould have been made by a ſelect definite body. 

Therefore on the words of the charter of Flizabeth, on the 
Mention of the Queen in granting it, as it is to be collected 
rom thence, and on theſe authorities, we are all of opinion, 
that the deſendant's w23 not a legal election, becauſe at the time 
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1792. when it took place there was not a major part of the ſele& body 
8 then in exiſtence, 
— 1 Judgment ſor tlie King. 
Bzr1- 
RINGER. 


Tuc ſdlay , 


1 HE defendant having given the plaintiff a bond and war. 


po — rant of attorney to confeſs a judgment, for lecuring an au- 
judgment nuity, the latter entered up judgment, but did not inſert that 
* judgment in the memorial; on which ground 

=nnuity, Exſtine and Bower obtained a rule to ſhew cauſe why the 
— judgment, and the execution thereon, ſhould not be {ct alide, con- 


- _— tending that the judgment was an aſſurance, which ought to 
the memo. have been regiſtered under the annuity act 17 Ces. 3. c. 26, 

: — 1 Ruſſell ſhewed cauſe againſt the rule. It is not necetlary to re- 
judgment giſter more than the ſecurities given by the party himſelf, which 
=" waar play are the acts of the party. Now here the only acts of the defendant 


the memo. were the executing the bond and warrant of attorney; the enter- 
rial under +» . . 
ibe 17040. 3. ing up the judgment is the act of the grantee; and that in 
6. 46. many caſes is not done till the memorial is regiſtered. If it be 
neceſſary to regiſter the judgment; it is equally neceſſary to re- 
giſter the execution: but that was never contended for. Neither 
is it within the reaſon of the act, which required the memo- 
rial of the annuity deeds for the purpoſe of notoriety : for a 
judgment is ſufficiently notorious without it. The requilites ol 
the ſtatute do not apply to a judgment; for the act requires the 
names of the witneſſes and other formalities to be ſet forth, which 
ſhews that the Legiſlature only looked to private inſtruments 
uſually authenticated in that manner. 
Per Curiam.—This is not one of the aſſurances which the 
Legiſlature intended ſhould be inrolled. The contract for the 
annuity was made by giving the bond and warrant of attorney 
to enter up judgment. Thoſe were the ſecurities on which the 
party relied; and the act is complied with by regiſtering all the 
ſecurities given by the parties. This will ſufficiently anſuer 
the purpoſe of notoriety ; for every perſon may ſee, by referring 
to the memorial, that the plaintiff was at liberty to enter up 
judgment whenever he pleaſed, If the memorial had been 
made immediately after the execution of the bond and warrant 
of attorney, the judgment could not have been inſerted in It. 


Then whether a matter ſhall or ſhall not be regiſtered dene 
| epen 


In THE THIRTY-SECOND YEAR or GEORGE III. 825 


gepend on an act which is to be done afterwards. If indced the 1792. 
Jn ſecurity had been a judgment actually entered up, Per. — 


ith 1 . SkKERSON 
haps it would have come within the proviſions of the act: but 4 
the aſſurances of this annuity were the bond and warrant of Oxi ave. 


attorney. Rule diſcharged (). 


(a) Vid, Davidſon v. Foley, 3 Bro. Ch. Caf. 598. 


— — — — 


2 W. tneſday, 
MacponaLD againſt BOVINGTON. x nes 


12 plaintiff drew a bill of exchange for 20/. on the de- The holder 


j of a bill ſued 
fendant, which the latter accepted; and which afterwards the ac. 


1 the de- ceptor, and 
got into the hands of Thomp/on, who recovered againſt IX os 
ſendant, as acceptor, and charged him in execution. The de- in execy- 


, in tion; tl 
ſendant having obtained his diſcharge under the lords' act in latte — 
that ſuit, Thompſen then ſued this plaintiff as drawer, and re- ing obtain. 


5 ed his dit- 
covered the amount of the bill; on which the plaintiff ſued the — 


. im 1 ion. It der the 
defendant, on his acceptance, and charged him in execut ar lows, 
was contended, on a rule to diſcharge the defendant out of cuſ- the holder 


. : hen ſued 
tody, that ke had ſatisfied the debt by being charged in execu- * a 


tion at the ſuit of Thomp/en, and that he was not liable to be — — 
ſued again ſor the ſame ſum. But | bill, tued 
Lord Kenxon, Ch. J. ſaid, Nothing could be clearer than the ac- 


eeptor, and 
that this was not a ſatisfaction of the debt as between theſe par- ä — 


- re formal in execu- 
ties, though it was as to Thompſon. That it was a me Tat — ae 
ſatisfaction, even to the holder, not like actual payment. „ rr 


i 0 : ill be regular; 
this plaintiff, having been obliged to pay the amount of the b g 8 
ſince the defendant was charged in execution at the ſuit © — hows 

Thempſon, had a right to have recourſe to this defendant as ac- ed in 


. ion aroſe execution, 
ceptor z for that, by his payment, a new cauſe of acti © acta 
againſt the defendant, which he might enſorce without regard the holder, 


, not ben. 4 
to what paſſed in the former aCtion. 5 
Burier, J.— The conſequence of the defendant's not being I 

liable in this action would be this, that, becauſe the drawer was ,,, 4. 

1. tor. 

obliged to pay the holder of the bill, the acceptor would be diſ- <<pwr 
Charged without paying either. : 
Bower in ſupport of the rule. Mingay, contra. ; 
= Rule diſcharged. 
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A 


BATEMENT. 


See PLEADING, No. 7, 8. 20. 
PRACTICE, No. 30. 


ACCEPTANCE. 


Lr BILLS of EXxcHANGE. 
ACKNOWLEGEMENT. 


der PARTNERS, 


ACTION. 


i. 4. having declared on a promiſſory 
rote againſt B. made by C. to 4. by 
him indoried to B. and by him again 
iodorſed to A., and haying obtained a 
verdict, the judgment was arreſted on 
the ground of a circuity of action. 
Biſhop v. Hayward, Mich. 32 Geo. 3. 

Page 470 

2. If it appear to the Court that the debt 
ſued for is under 405. they will on mo- 
tion ſtay the proceedings before trial. 
Kennard v. Jones, Mich, 32 Geo. 3. 

49 

Lee Assuursir. Common, 8 
Juvsispierion, No. 1, 2, 3. 8. 
LiuirATiox. Malicious Pro- 


SECUTION, PHYSICIAN, Quo 
WarkanTolNFORMATION, Nola. 
ADMIRALTY, 
See PAIZE. 


| 


AFFIDAVIT. 


1. If an aſſignee of a bankrupt, and two 
others, ſue jointly, the former may 
hold the defendant to bail, on an 
affidavit of the debt,“ as appears by 
« the bankrupt's books, and as the 
« deponent believes.“ 
Crammond, Hil. 31 Geo. 3. Page 176 

2. An afidavit to hold to bail for penal. 
ties forfeited by unlawſul inſurances 
againſt the lottery act may include ſe- 
veral offences, and need not ſtate that 
the defendant received any conſidera. 
tion for making the inſurances. Hole 
laud q. f. v. Bothmar, E. 31 G. 3. 

228 

3. Where an affidavit is taken before a 
commiſſioner of B. R. by any perſon 
who from his ſignature appears to be 
illiterate, the commiſſioner ſhall cer- 
tify in the jurat that the athJavit was 
read in his preſence to the party mak- 
ing the ſame, and that ſuch party 
ſeemed perfeAtly to underſtand the 
ſame, ana alſo that the ſaid party wrote 
his ſignature in the preſence of the 
commiſſioner, Reg. Gen. E. 31 Geo. 3. 

284 

4. An affidavit taken before a judge at 
Ni Prius, upon an information iſſuing 
out of this court, which affidavit was 
returned here, is conſidered as taken 
unde: the anthority of the Court, and 

| they 
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they will taken cognizance of the 
contents; and grant an information | 
thereon. R. v. TFollife, Trin. 31 
Ceo. 3. Page 285 
8. A plaintiff who ſues for penalties un- 
der the lottery act 27 Geo. 3. c. i./. 2. 
muſt make an affidavit previous to the 
ſuing out of the writ, ſpecifying the 
amount of the penalties faed for. 
King . t. v. Horne, Trin. 31 Geo. 3. 


6. When a defendant, who has ſoffered 
Jorgmem by default in a criminal 
proſecution, is brought up for judg- 
ment, each party ſhould come pre- 
pared with afiidavits diſcloſing his 
own caſe (if he mean to produce any) ; 
but if in the courſe of the inquiry the 
Court wiſh to have any point further 
explained, they will give the defend- 
ant an opportunity of anſwering it on 
a future day. R. v. Wilſon, Mich. 32 
Ceo. 3. 487 | 
7. Where ſeveral perſons have ſeparate- 
iy incurred penalties for printing ille- 
gal ſchemes of the lottery, a ſeparate 
a fñidavit muſt be made and filed againſt 
each of them; and if they be all joined 
in one afidavit, the irregularity is 
not waved by their putting in bail ; 
but the Court on motion will tay the 
proceedings againſt all of them. Gooa- 
Twin g. f. v. Parry, Hil, 32 Geo. 3. 
577 


5 
See Quo WarraxTo IN TORMA/ 
110, No. 1. 


AGENT. 


1. Fravd will vitiate any tranſaction, 
though the principal perſon intereſted 
do not perſonally take any part in the 
fraud; for the principal is civilly re- 
ſponuble for the acts of his agent. 
Dee d. Milli v. Martin, Mich. 31 
Geo. 3. 39 

2. If an agent, employed by the indor- 
ſees of a bill to get it diſcounted, 
warrant it to be a gcod one, his em- 
ployers are bound by his act, and are 
liable to refund if ibe bill be after- 
wards diſhonoured by the acceptor. 
Feu v. Harriſen, Hil. 31 C. 3. 177 

3. Secug, it at tue ume of employing the 
agent, the principals faid they would 
nut warrant or indorſe the bill. 16. 


| 


AGREEMENT, 


1. An inſolvent aſügned over his 
for the benefit of his ot Farber gay 
in the deed there was a proviſo that 
the ſhares of thoſe creditors who gid 
not execute it before a given day 
ſhould be paid to the inſolvent; an 
agreement made between the inſolvent 
and a creditor even after that day that 
the latter ſhould fign the deed and 
the former pay the remainder of the 
whole debt is fraudulent and void. 
Jackjon v. Lomas, Hil, 31 Ges. Jo 


Page 100 
See VARIANCE, No. 2. 5, 6. hes 


ALIEN, 
t. The ſon of an alien father and EN 


mother, born out of the king's alle. 


tance, cannot inherit to his mother 
in this country, Doe d. Count Darcur: 
v. Jenes, Trin. 31 Geo. 3. co 


ALE LICENSES, 


See INDICTMENT, No. 2, Junis- 
DICTION, No. 5, 6, 7. 


ALLEGATION, 


See VARIAN CE. 


AMENDMENT. 


1. The Court will not give leave to 
amend as to the partics to the uit 
in a gui tam action after a demurter. 
Evans 4. t. v. Stevens, E. 31 Gu, ;. 

228 

2. An information filed by the Attorney 
General againſt an Ea Indian delin- 
quent, under 24 Geo. 3. c. 25. anc 
26 Geo, 3. c. 57. to which the de- 
fendant demurs, may be amended in 
B. R. upon the motion of the Attor- 
rey General, R. v. Holland, Mi, 
32 Geo. 3. 3 

3. Amendments upon informations are 
now ſo much a matter of courle that 
they are made on an application to 
judge at chambers. ib. 458 

4. The Court will not amend a manda- 
mus after a return has bee: mace toll, 
R. v. The Mayor, &c. of Staſfera, b. 
32 Ges. 3. be 

ANNUITY. 

1. A memorial of a warrant of artorne 

given to confeſs a judgment, n vor 


K 611. 
to lecure an annuity, mult be = 
ere 
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ed under the annuity act, 17 Geo, 
— 26. Hopkins v. Waller, Mich. 32 
Geo. 3. ; Page 403 
2. It is ſafficient to ſatisſy the proviſions 


of the annuity act to ſtate the true 


confideration for the purchaſe of the 
annuity in the memorial by way of 
recital Sowerby v. Harris, Mich. 
32 Geo. 3. N 494 
and Hodges v. Money, Hil. 32 G. 3. 500 
If ſeveral deeds be given to ſecure 
an annuity, and the conſideration be 
expteſſed in all, the memorial need 
only ſtate the conſideration once. 
Hrdges v. Money, Hil. 32 G. 3. 500 
It a bond and warrant of attorney to 
confeſs a judgment be given to ſecute 
an annuity, the warrant of attorney 
need not expreſs the conſideration, if 
the bond do. ib. 
. If a bond and warrant of attorney to 
confeſs a judgment be given to ſecure 
an annuity, and the date of the latter 
be not ſet forth in the memorial, the 
Court will only ſet aſide the latter. 
Ex parte Cheſter, E. 32 Geo. 3. 694 
$5, But this the Court will do on motion, 
though no action be brought, or judg- 
ment entered up under the warrant of 
attorney. Ib. and T hurkill v. Wallace, 
Mich, 31 Geo. 3. u. (e). 695 
7. If an annuity be granted in conſider- 
ation of the grantee's giving up his 
buſineſs to the grantor, it need not 
be regiſtered under the 17 Geo. 3. c. 
26, Creſpigny v. Wittencom, Trin 
32 V0. 3. 790 
g. Thoſe annuities only, which are 
granted in conſideration of ſomething 
paid, need be regiſtered under thi: 
act, 792 
9. If a bond and warrant of attorney to 
confeſs a judgment be given to ſecure 
an annuity, the judgment need not 
be inſerted in the memorial under the 
17 Geo, 3. c. 26., though it be enter- 
ed up before the memorial is regilter- 
ed. Sherjon v. Oxlade, Trin. 32 G. 3. 
82 
10. For the bond and warrant of _ 
ney are the ſecurities on which th 
grantee relies. ib. 
11. But if the oply ſecurity be a judg- 
ment actually entered up, that muſl 
be repiſtered ; Semble, £25 


dee PLEADING, No, 22. STATUTES, | 


No. 6, 6. 


APPEAL. 


1. Apainſt a poor rate muſt be to the 
ſeſſions next after allowance. N. v. 
J. Aitins, Mich. 31 G. 3. Page 12 

2. On an appeal to the ſeſſions againſt 
an order of removal, thoſe juſtices, 
who are rated to the relief of the poor 
in either of the contending pariſhes, 
cannot vote. R. v. Inhabitants of 
Yarpole, Mich. 31 Geo. 3, 71 

3. If an order of removal be, an ap- 
peal, confirmed by a majority of the 
Juſtices preſent, and it be afterwards 
determined, on a queſtion reſerved 
for the opinion of this Court, that ſo 
many of them were diſabled to vote 
as to reduce the number to a minority, 
this Court will not quaſh the original 
order but will ſend the caſe back to 
the ſeſſions, directing them to enter 
a continuance to the next ſeffions, in 
order that they may quaſh it, ib, 

4. By an incloſing act an appeal was 
given to the next ſeſſions within fix 
months after the cauſe of complaint; 
an appellant moved the Court of ſeſ- 
ſions in due time to receive and re/þile 
his appeal to the next ſeſſions, which was 
refuled; and this Court would not 
grant 2a mandamus to the ſeſſions to 
receive it. R. v. Juſtices of Derby- 

| ſhire, Mich. 32 Geo. 3. 488 

5. By 17 Geo. 3. c. 50. /. 20. an appeal 
is given to the ſeſſions againit certain 
convictions, the party giving notice 
in writing to the juſtices convicting, 
and entering into a recognizance to 
try the appeal, Sc.; and thoſe juſtices 
are required to pive notice to the party 
of his right to appeal if thoſe juſtices 
do inform him of ſuch right, without 
ſaying any thing about the notice, 
and he enter into the recognizance, 
the ſeſlions are bound to receive the 
appeal, though he did not give the 
notice in writing. R. v. The Juſtices 
of Leeds, E. 32 Geo, 3. 58 

6. An order of remova. ſigned by two 
juſtices ſeparate'y, and in Cifterent 
counties, is only voidable, not void; 
and the pariſh wiſhing to avoid it mult 
appeal to the next ſeſſions. R. v. The 
Inhabitants of Stotfuld, E. 32 Gen. 3. 

6 

7, A perſon aporieved by a liftreſs for 


paving rates under 2 Geo, 3. c. 33. 
may 
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may appeal either to the ions (or | 
the city of London, or is the lethinns 
for Middleſex. R v. The Crmm:/florer:s 
of Shoreditch, Trin. 32 C. 3. F. 701 

See Poor Rate, No. 1, 2. 5, 6. WIr 
NESS, No. 1. 


APPOINTMENT. 


See Devise, No. 15. LimitTaTIONS, 
No. 1, 2. 


APPRENTICE. 


See SETTLEMENT BY APPRENTICE- 
SHIP, 


ARREST. 


1. The Court will not diſcharge a per- 
ſon in cuſtody by proceſs of the 
ſheriff's court in a cauſe afterwards 
removed into this court, becauſe he 
was arreſted while attending commiſ- 
fioners of bankrupt to prove a debt. 
Kinder v. Williams, Trin. 31 Geo. 3 


377 
Sce Ix SAN IT. SHERIFF, No. 2, 3, 4. 
ARREST OF JUDGMENT. 


See Acriox, No. I. REVENUE Or- 
FICER, No. 3. 


ASSAULT. 
See Revenue OI ER, No. 3. 


ASSIGNEES, | 


See BAN KRUr T, No. 2,3.5. PLEab- 
ING, No. 1. 


ASSIGNMENT. 


See OrricEKx, No. 1. 
ACT10XN. 


* 
CHCSE IN 


ASSUMPSIT. 

1. If a bankrupt on the eve of his bank. 
ruptcy fraudulently deliver goods to 
one of his creditors, the aſſignees may 
diſaffirm the contract, and recover 
the value ot the goods in trover: but 
if they bring aſſumpſit, they affirm 
the contract, and then the creditor 
may ſet off his debt. Smith v. Hoden, 
Hil. 31 Geo. 3. 211 


| 
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2. Aſſumpſit may be maintained to fe. 
cover back money paid upon a com. 
promile, after another action has been 
brought for it by the defendant apainff 
the plaintiff, and an interlocutory 
judgment bad, and a writ of inquiry 
executed thereon; it appearing at. 
cerwards that there was no real con. 
ſideration for the firſt payment, and 
it having been made ultimately under 
a compromiſe, and not under the com. 
pullory judgment of a court. Coban 
v. Kendrick, Mich. 32 G. 3. P. 43: 

3- It a revenue officer ſeize goods a; 
forfeited, which are not liable to ſeiz. 
ure, and take money of the owner 
to releaſe them, the latter may reco- 
ver back the money in an action fer 
money had and received; in which 
action the monta's notice under 2; 
Geo. 3. c. 70. /. 30. need not be giveu, 
Irving v. Wihen, Mich. 32 Go, 1, 


85 

4. Aſſumpſit for money had and a 
does not lie againit an exciſe officer 0 
recover duties received by him after 
the att impoling them is repealed, if 
he have paid them over to his {upe- 
rior; and in ſuch caſe he is entitled 
to a month's notice before the action 
is brought by 23 Ges. 3. c. 70. /. zo. 
Greenaway v. Hard, Hil. 32 Cen. 3. 
5. The teſtator having borrowed * — 
on a re/pondentia contract prohibited 
by law, his executors, the plaintiffs, 
retunded the money to the lenders, 
the defendants ; held that the execu 
tors could not maintain an action for 
money had and received to recover 
back this money, notwithſtanding the 
defendants could not have compelled 
them to pay it. Munt v. Stokes, Hil, 
32 Geo, 3. 5b! 
6. Gocds diſtrained by the plaintiff were 
delivered by him to the defendant on 
his promiſing to pay the rent; held 
that an action for money had aud fe- 
ceived would not lie for the value of 
the goods, tnough the defendant cd 
not pay the rent. Leery v. Gooden, 
E. 32 Geo. 3. 657 


Sce BAN KR UT, No. 6, 
ATTACH- 
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ATTACHMENT, 


die BANKRUPT, No. 2, 3. FOREIGN 
ATTACHMENT. 


ATTORNEY. 


1. Though the Court will not interfere 
on behalf of an attorney, and prevent 


the plaintiff*s ſettling his own cauſe 


without firſt paying the attorney's 
bill, yet when the adverle party, 
againſt whom a judgment has been 
obtained, applies to get rid of that 
judgment, the Court will take care 
that the attorney's bill is fatisfied, 
Mitchell v. Oldfield, Hil. 31 Geo. 3. 
Page 123 
. Therefore where H. recovered againſt 
C., and C. recovered againit 4. and 
, the Court would not permit C. 
to ſet off the damages which he had 
recovered againlt thoſe obtained by A., 
unleſs C, would undertake that the 
bill of A.'s attorney in the firſt ac- 
tion ſhould be ſatisfied; he having a 
lien on the judgment for bis colts, 
7 
3. The Court will refer an attorney's 
bill to be taxed, though all the buſi- 
neſs be done at the quarter ſeſſions. 
Ex parte Williams, Mich. 32 Geo. 3. 
. 496 
4. When an attorney ſacs by attach- 
ment of privilege, his name necd 
not be indorſed on the writ; {or the 
2 Geo, 2. c. 23. J. 22., which requires 
he name of the plaintiſf's attorney to 
be indorſed on the writ, only extends 
to caſes where the attorney ſues for 
another perſon. Fie/4;, one, Tc. v. 
Lewen, E. 31 Geo. 3. 275 
5. In an action by an attorney for words 
ſpoken of him in his profeflion, he 
need not prove that he is an attorney 
by his admiffion, or by a copy of the 
roll of attornies ; proof that he acted 
as ſuch is ſufficient, Perryman, on-, 
Sc. v. Wiſe, Trin. 31 Gro. 3. 306 
6, No attorney employed as a writer or 
clerk by any other attorney ſha!!, du- 
ring ſuch employment, take or have 
any clerk under articles; and no ſer- 
vice to ſuch attorney ſhall be deemed 
good. No perſon articied to an at- 
torney ſhall ſerve the agent af ſuch 
Iz 


2 


| attorney under ſuch articles longer 
than one year of his clerkſhip; and 
ſuch ſervice beyond that time ſhall vo 
be good. Any perſon applying to be 
admitted an attorney of B. R. who 
has not been admitted an attorney or 
ſolicitor of any other court, ſhall for 
one full term, previous to application 
to be admitted, cauſe his name ard 
place of abode, and the name ard 
place of abode of the attorney ta 
whom he was articled, to be affixed, 
in legible characters, on the outſide 
of the court of B. R, where public 
notices are uſually affixed, and in a 
conſpicuous place in the chambers of 
each of the judges of the court, and 
in the King's Bench office; otherwiie 
he cannot be admitted an attorney. 
Reg Gen. Tria. 31 C. 3. Page 379 

7, This rule extends to ſervice perform- 
ed be fore as well as after Michaelmess 
term. Mich. 32 Geo. 3. 492 

See W1T NESS, No. 2, 3, 4» 5. | 


ATTORNEY, Varraut v. 
See PRISONER, 


AVO WRX. 
See RENT. 


AWARD. 


1. An award made upon a reference of a 
matter: in dijference between the parties 
does not preclude the plaintift frota 
luing upon 4 cauſe of action ſubſiſting 
againſt the defendant at the time ct 
the reference, upon proof that the 
ſubject-matter of ſuch action was not 


cluded in the matters referred. Rau 
v. Farmer, Hil, 31 Geo z. 146 
2. The Court will not ſet aſide the 
award of an umpire, becauſe he re- 
ceived the evidence from the arbitra- 
tors, without exa nining the witne- 
ies, unleis he were requeſted to te- 
examine them betore the making of 
his award. Hall v Lawrence, E. 22 


Geo. 3. 509 
B 


BAIL. 
1. A defendant may be held to ſpecial 
bail in an act .. ua judgment for 
| 104. 


laid before the arbicrators, nor in- 


_ —— 


_ _ — 
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107. for damages and coſts; though 

ine original debt alone were under 

10 J. Lewis v. Potele, Hil, 32 Geo, 3. 

Page 570 

See Ar ribavir, No. 1, 2. Paac- 

TICE, No. 3, 4, 5. 10. 15. 24, 25. 
35. 40. SHERIFF, No. 2, 3. 


BANERUPT. 


t. The bankruptcy of the leſſee is no bar 
to an action of covenant (made be- 
fore his bankruptcy) brought againit 
him for rent, ſince the bankruptcy. 
Auricl v. Mills, in error, Mich. 31 


Geo. 3 | 94 
2. If, atter the aſſignment of a bank- 


rupt's eſtate, a creditor reſiding in 


England, aitach the money of the 
bankrupt abroad, the aſſignees may 
recover it in an ation for money re- 
ceived to their uſe, Hanter v. Porte, 
Hil. 31 Geo. 3». 182 
3. By the aſſignment under the com- 
miſſion, all the bankrupt's property, 
whether abroad or at home, paſſes. 2. 
4+ If a bankrupt, on the eve of his 
bankruptcy ,fraudulently deliver goods 
to one of his creditors, the aſſignees 
may diſafirm the contract, and recover 
the value of the goods in trever; but 
if they bring aſump/it, they affirm the 
contract, and then the creditor may 
ſet off his debt. Smith v. Hadſen, 
Hil. 31 Geo. 3. 211 
. Where the Ats dast lent his accept- 
ance to the bankrupt on a bill, which 
did not become due till after the act 
of bankruptcy, and was then out- 
ſtanding in the bands of third perſons, | 
yet the defendant having paid the 
amount after the commiſſion iſſued, 
and before the action brought by the 
aſſignees, is entitled to ſet off the 
ſame, under the words “ mutual cre- 
«« dit” in the 5 C. 2. c. 30. / 28. 212 
6. If A. lend ſtock to B. to be replaced 


— 


as ſtock, without naming any parti- | 


cular day, and B. become a bank- 
rupt before any requelt by 4. to re- 
place the ſtock, 4. cannot come in 
under B.'s commiſſion ; becauſe it 


reſted merely in damages, CUtrer/on 
v. Vernon, Hil. 32 Geo. 3. 570 
See ArFibavit, No. 1. Bitlis oF 


ExcuAx GE, No. II. PLEADING, 


— 


— — 


No. 3 + 
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BARON and FEME. 


1. A huſband is not bound to maintain 
his wife's child by a former huſband, 
Tub v. Harriſon, Mich, 31 Ge. z. 

Page 118 

2. A feme covert cannot ſuc without her 
huſband as a ſole trader by the cuſtom 
of London in the ſuperior courts at 
Wiſtminſfter. Candell v. Shaw, Trin, 
31 Geo. 3 361 

3. Where a feme covert, ſole trader, 
gave a bond and warrant of attorney 
to enter up judgment on which the 
plaintiff afterwards took out execu— 
tion, the Court ſet the judgment aſide, 
as entered up without authority, on 
the motion of the aſſignees of the wife 
(who had become a bankrupt) with 
the conſent of the huſband, which was 
alſo entered in the rule. Read v, 
Feigen, Hil. 13 G. z. B. R. cited ib. 

62 

4. If a bond be given to huſband And 
wife, adminiftratrix, tae huſband alone 
may declare on it as on a bond 
made to himſelf. Ankerftein v. Clarke, 
E. 32 Geo. 3, 616 


See WiTNESSE3, No. 7, 


BARRATRY. 


See INSURANCE, No. 1, 2. 


BAS T ARD. 


1. Where an order of ſeſſions ſtated that 
a child was born during the coha- 
bitation of the pauper and his ſup- 
poſed wite, and was baptized as their 
child, this was held ſufficient evidence 
of baſtardy to ſettle the child where 
born, although the former and real 
huſband of the mother was in En 
at the time. R. v. The Inhabitants 
of Lubbenham, E. 31 C. 3. 251 

The child of a married woman may 
be proved a baſtard by other evidence 
than that of the huſband's non-accels, 
as by evidence of being born during 
the notorious cohabitation of his mo- 
ther with another man, and of his 
being conſidered by all the family 38 
the child of thoſe two. Goodrigh! 4 
Tompſon v. Saul, Trin. 31 G. 3. 35 


BILLS 


INDEX TO THE PRINCIPAL MATTERS. 933 


BILLS or EXCHANGE axp 
PROMISSORY NOTES, 


r. In an action by the indorſee againſt 
the acceptor of a bill, drawn payable 
« to A. or order,” the defendant 
may ſhew that the perſon, who in- 
dorſed to the plaintiff, was not the 
real payee, though his name were the 
ſame, and though there were no ad- 
dition to the name of the payee on the 
bill. Mead v. Young, Mich. 31 G. 3. 

Page 28 
2. If a bill, payable to 4 or order, get 
into the hands of another perſon of 
the ſame name as the payee, and fuch 
perſon, knowing that he 1s not the 
real perſon in whoſe favor it was 
drawn, indorſe it, he is guilty of 
forgery. ib, 

Three days grace are allowed on in- 

land as well as on foreign bills of ex- 

change and on promiſſory notes; for 
the 3 & 4 Anne, c. 9. puts the latter 
on the ſame footing as inland bills of 

exchange in all reſpects. Brown v. 

Harraden, Hil. 31 Geo. 3. 151 

4. The proviſions of the 9 & 10 V. z. 
c. 17. reſpecting proteſts of inland 
bills do not apply to ſuch bills as are 
made payable after fight, © Lily v. 
Mills, Hil. 31 Geo. 3. 170 

5, Therefore an acceptor of ſuch a bill, 
who refuſes payment on the third day 
of grace, is not liable to any charge 
for the noting of the bill. 10. 

6. Jarre, Whether the acceptor of an 


—3 


inland dill be bound to pay it on de- 


mand at any reaſonable time of the 
third day of grace, or whether he be | 
allowed the whole of that day to pay 
it in? For the Court will not take 
notice of banking hours. ib. 

7. Noting is unknown to the law as diſ- 
tinguiſhed from the proteſt, of which 
it is merely a preliminary ſtep. #6 

8. Defendant having ſuffered judgment 
by default in an action on a bill of ex- 
change, the Court referred it to the 
Maſter to ſee what was due for prin- 
Cipal and intereſt, without execating 
a writ of inquiry, Shepherd v. Char- 
ter, E. 31 Geo, 3. 75 

9. An alteration of the date „f a bill of 
exchange after accept: ice, whereby 

Vor. IV. 


the payment would be accelerated, 
avoids the inflrument; and no action 
can be aſterwards brought upon it 
even by an innocent holder for a va- 
lvable conſideration. Maſter v. Mil- 
ler, Trin. 31 Geo 3. Page 320 
10. 4. having declared on a promiſſory 
note againſt B. made by C. to A, by 
him indorſed to B. and by him again 
indorſed to A. judgment was arrelted 
after verdict, on the ground of cir- 
cuity of action. Biſhop v. Hayward, 
Mich. 32 Geo. 3. 479 
11. If the payce of a promiſſory note 
pay the amount of it to an indorſee 
after the bankruptcy of the maker, 


he may recover againſt the maker, 


notwithſtanding his bankruptcy and 
certificate, Howis v. Wiggins, Trin. 
32 Geo. 3. 714 
I2. The holder of a bill ſued the ac- 
ceptor, and charged him in execu- 
tion; the latter having obtained his 
diſcharge under the lords? act, the 
holder then ſued the drawer, who, 
after paying the bill, ſued the ac- 
ceptor, and charged him in execu- 
tion, which was held to be regular; 
the defendant's having been charged 
in execution at the ſuit of the holder 
not being a ſatisfaction as between 
the drawer and acceptor. Macdonald 
v. Bovington, Trin. 32 Geo. 3, 825 


See AGtnTr, No. 2, 3. Martiace, 
No. 1, 2. PARTNERS. PRAC» 
ICE, No. 45. 


BILL OF SALE. 


1. Notwithſtanding the ſtat, 26 Ceo, 3. 
c. 60. 17. enacts that a bill of ſale 
of a ſhip ſhall be abſolutely void, un- 
leſs the certificate of the regiſtry be 
truly and accurately inſerted therein, 
a mere clerical miſtake will not vi- 
tiate it. Rolleflon v. Smith, Hil. 31 
Geo. 3. 161 


BON). 


1. A bond given by an incumbent to 
the patron, on preſentation, to reſide 
on the living, or to reſign if he did 
not return to it after notice, and alſo 
not to commit waſte, Wer. on the 


g H per- 
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parſorage-houſe, is good. Bag ſ-a< | Cooper v. Chitty, 1 Burr, 36. [ 


v. Bojsley, Mich. 31 G. 3. Page 78 
2. In ſuch a ca'e a licenſe to the in- 


cumbent to abſent himſelf from the 


living may be revoked. ib, 
See Su2zR1rFF, No, 2, 3. 


BOOKS, ENTRIES, PAPERS, Oc. 
Sce EVIDENCE, No. 1, 2, 3. 


BOROUGH COURT. 
See Manor, No. 3, 


BUSHEL. 


to what is reported to have been (ai 
by Lord Mansfeld of Comberbach hav. 
ing millaken Lord Helt's opinion in 
Leclunere v. T haroughgood, 1 23.] 
Page 412 
Buſh v. Bates, 5 Burr. 2660. 
Cowp. 128. Anonymous. th, 
Belitner v. Gibbs, 4 Bury. 2117. . 
Palmer v. Needham, 3 Burr. 1589, ib, 
U'terſon v. Vernon, 3 Term Rep, 539 ib. 
Hoyl v. London, 3 Ac. 839. 621, 


Se: MeasUurRE, Variance, No. 6. 


C 
CARRIER. 


1. A common carrier between A. and 
B. employed to carry goods from A. 
to B. to be forwarded to C. carried 
them to B., then put them in his 
warchouſe, in which they were de- 
ſtroyed by an accidental fire, before 
he had an opportunity of forwarding 
them ; and held not anfwerable for 
the loſs. Garde v. The Proprietors 
of the Trent Navigation, E. 32 G. 3. 


581 
. 


1. The owner of a cart who does not 
refide within the bills of mortality, or 
within five miles of 7 zmpie-Lar, need 
not enter his name and place of abode 
with the commiſſioners of hackney 
coaches, or have his name or any 
number upon the cart, though it be 
driven within thoſe limits. R. v. 
Foavell, Hil. 32 Gee. 3. 272 


CASES DOUBTED OR DENIED. 


Griffiths v Williams, 1 Tera Rep. 710. 

as to part. 10 
Lovie's caſe, 10 Rep. 5 a. 64. 67, 68. 70 
Biſhop of London v. Ft) tehe, Dem. 


Proc. 1783. 81, 82 
2 Rel. Abr. 306. pl. 10. 397 
2 Rol. Abr. 407. pl 15. ib, 
2 Rol. Abr. 303. pl. 27. 398 


Wheeler's caſ:, Godb. 218. ib. | 
0 


646. 649 

Forbes v. Fanſhaw, Tris. 24 C. 3. C. I. 
661 

1 Rol. Alr. 415. pl. 8. 762. 704 


| Pordage v. Cole, 1 Saund 319. 763.4 
Blackwell v. Naſh, 1 Sr. 535, ii. 


CERTIFICATE, 
{See SETTLEMENT BYCERTIFICATE, 


CERTIORARI. 


1. If an appeal againſt a poor. rate be 
diſmiſſed by the ſeſſions for not hav. 
ing been made in time, and it be te- 
moved by certiorari into B. R. the 
Court will not go into any objection 
appearing upon the tace of it, X. v. 
Atkins, Mich. 31 Geo. 3. 12 

2. A certiorari to remove an indictment 
of an exciſe-cfiicer from the ſeſſions 
was granted on the motion of the 
Attorney-General, without any afl 
davit. R. v. Stannard, Hil. 31 G. 3, 

101 

3. The party RE a certiorari W 
remove a conviction, c. mult him. 
ſelf enter into a recognizance with 
two other perſons to proſecute it with 
effect, &c. by 5 C. 2. c. 19. / 2. J. 
v. Bong hey, E. 31 G. 3. 251 

4. A certiorari to remove a conviction 
mult by 13 Geo, 2. c. 18, / 5. be ap- 

lied for within fix months after tie 
date of ſuch conviction. ib, 

5. Third perſons cannot object to the 
miſdirection of a certiorar; to remove 
a cauſe from an inferior court, if the 
proper offi-ers in whole keeping the 
record was, wave the objection, apd 
return the record upon ſuch wilt, 
Daniel v. Phillips, Hil. 32 CG. 3. 469 

6. Neither will the Court here qual 
ſuch writ becauſe the damages oy - 


$, 


bY 


S. 


N 


N 


S.. 
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the record below, which was an ac- 
tion of aſſault againſt exciſe officers, 
were under 40s. there being reaſon 
to believe that they could not have 
an impartial trial below. Page 459 
CHARITABLE USE. 


de DEVIsE. No. 5. 
CHARTER. 


Lee Jur1sDICTION, No. 5, 6. 
PLEADING, No. 23. 29. USAGE, 


CHOSE in ACTION. 


1. An aſſigument of a choſe in action 
need not be by deed. Howell v. Mac 
Ivers, E. 32 Geo. 3. 690 

2. Comments on choſes in action per 
Buller, J. 340 

CHURCH WARDEN. 

See Quo WARRANTOINTORMUAT TON, 

No. 6. 


CIRCUILTY oz ACTION. 


See Acriox, No. 1. 


CLERGY. | 
Lee Cox vicriox, No. 2. 


COLLEGE. 


dee Q WARRANrTOINFORMATION, 
No. 2. VIS I TO. 


OOMMITMENT. 


de Coxngtction, No. 1. Hack x EN 
Coach ux. 


COMMON, 


1, One commoner, who has ſurcharged, 
may nevertheleſs maintain an ation 
againſt another for ſurcharging the 
common. Heben v. Tedd, Mich. 
31 Geo, z. 71 


Sie PLEADING, No, 4. 


CONTEMPT. 
Se Feicned Issuu, No 2, 


8335 
CONVICTION. 


1. Acommitment on the 17 Geo. 2. c. 5. 
(the vagrant act) mult be a commit- 
ment in execution, and is therefore 
bad if it merely ſtate the charge and 
order the party to be coramitted for 
ſafe cuſtody till the ſeſſions without 
convitting the offender of the charge, 
R. v. Rhodes, E. 31 Geo. 3. P. 220 

2. Outlawry is a conviction within the 
meaning of 14 G. 2. c. 6./. 1. againſt 
ſl.cep-ſtcaling, R. v. Yandell, Hil, 
32 Geo. 3 521 

3. If a conviction under the 31 G. 3. c. 
21. / 4. which enacts that all convie- 
tions againſt that act may be made 

out ** in the form, or to the effee?, fol- 
„ lowing” (giving the form) contain 
all the ſubſtantial parts of that pre- 
ſcribed, it is good, though it alſo 
contain ſomething more, R. v. J. 
Tefferies, Trin. 32 Geo. 3. 767 

4. Surpluſage will not vitiate a convic- 
tion. ib. 

5. Two perſons cannot be convicted in 
ſeparate penalties under the 5 Ann, c. 
14.7. 4. for uſing a greyhound to de- 
ſtroy game. R. v. P. Bleaſdale, 
Trin. 32 Geo. 3. 809 


Sze CAR TS. CERTIORARI, No. 3, 4. 


CO PVYH OLD. 
See MAN OR. 


CORONER, 
See OuTLAWRY, N. 7. 


CORPORATION. 


t. Where a charter required that the 
mayor and common clerk for the time 
being, and the common council for rhe 
time being, or the major part ef them, 
ſhould ele& corporate ofticers, and 
directed that the common council 
ſhould conſiſt of 36, it was held that 
a majority of the whole number muſt 
meet to form an el Qtive aſſembly; 
and that, if the corporation be redu- 
ced to a ſmaller number than a majo- 
rity of the whole, no election of offi- 
cers can be had. X. v. Bellringer, 
Trin. 32 Ges. 3. 810 


3H 2 2, But 
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2. 


But where a corporation conſiſts of 
an indefinite number, a major part ot 
the exiſting body are competent to 
elect, and do other corporate acts. 

Page 822 


See Quo WaRRANTOIN TOR ATIORN. 


3 


order, they will not. 


COSTS. 


If defendant pay money into court, 
and the plaintiff afterwards proceed 
to trial, when a verdict is given againit 
him, tlie latter is rot entitled to the 


colts up to the time when the money | 


was paid into court. Stewver/on Vv 
Torke, and Kabell v. Hudjer, Ach. 
31 Geo. 3. 10 


. When the defendant pays money 


into court, which the plaintiff agrees 
to accept, the latter muſt ſerve the 
defendant with notice of an appoint- 
ment before the Maſter to tax the 


colts. Kabell v. Hudſon, Mich. 3 


Ges. 3. ib, 
If a ſefions caſe be ſent down to be 
re- ſtated, and the proſecutor abandon 
it when it is returned, this Court will 


diſcharge his * —_— for the 


coſts, but if he diſpute the amended 
R. V. Tababit- 
ants of Edgeworth, Hil, 31 G. 3. 218 


4. If an executor declare on a trover 


5 


and converſion in the teſtator's life- 
time, and alſo on a trover and con- 
verſion after his death, the evidence 
offered being only applicable to the 
firſt count, and he be nonſuited, he is 
not liable to pay coſts. Cecherill et Lx. 
Executrix v. Kynaſton, E. 31 C. 3.277 

But if a plaintiff name himſelf execu 
tor when he need not, aud fail, he 
Mall pay colts; as where his declara- 
tion {tates a cauſe of action due to him 
perſonally. ib 


5. On a feigned iſſue colts follow the 


<} 


verdict: but 0. when the Court per- 
mit parties to try a fergned iſlue, 
whether they will not compel them to 
conſent that the coſts ſhall be in the 
diſcretion of the Court? Fins v. 
Lord Berkeley, Mich. 22 GC. 3. 402 


If a defendant pay money into court 


upon ſome of the counts only, and 
the plaintiff take it out, the latter is 
only entitled to the coſts of thoſe 
counts. Baiilie v. Cagalet, Hil, 32 


S. 3. 579 
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8. A defendant in execution for ths 
contempt, and for the coſts, on 2 5, 
warranio information, may be dil. 


charged under the lords“ act. N. . 


Pickerill, Trin. 32 G. 3. 


See. ATTORNEY, No. 1, 2, Extcr. 
To. PRACTICE, No, 18. 47, 
REPLEVIN, No. 2. 6 
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COUNSEL. 


See WiTNESS, No. 3, 4, 5. 


COUUNTY STOCK. 


1. If a fine be impoſed on a county, 
which the juſtices at the ſeſſions think 
illegal, they may order the treaſurer 
to defray the expence of [itigating 
the queſtion out of the county ſtock. 
R. v. Iubabitants of Eſſex, E. 32 C. z. 

l 

2. So they may the expence of gn. 

ing any queſtion reſpedting the re- 

pr of the highways or county 
ridges, Or the purchaſe of land ad- 

Joining to ſuch bridges. 594, 595, 


COUNTY, - 


See Divisiox. JuUkisDICTION, No. 
55 ©, 


COURT-BARON, 
See Maxor, No. 2. 


COVENANT, 


1. In covenant (which runs with tie 
land) evidence that the defendant !5 
in as heir will ſupport a declaration 
charging him as net. Deriſly v. 
Cuflance, Mich. 31 G. 3. 7 

2, 1 he bankruptcy of the leſſee is no 
bar to an action of covenant (made be- 
fore che bankruptcy) brought again 
him for rent due ſince. Aud v. 
Mill;, in error, Mich. 31 G. 3. Fo 

e 


3. Neither is a ſeizure and ſale of 


leaſe under a writ of ſceri facias, ot 
clagit, againſt the leſſee, 99 
4. Nor a torfciture by his attainder. 1. 
5. A. agreed to ſell B. his eſtate for 2 
certain ſum before 2 particular day, 
in conſideration whereof B. agreed 19 
pay that ſum on the day, and on 


failure to pay 227; u was held = 


© «& 


INDEX TO THE PRINCIPAL MATTERS. 


they were dependent covenants ; and 
that 4. could not recover the 21 /. 
without ſhewing a conveyance on his 


part, or a tender of one. Goodifſon 
v. Nunn, Trin. 32 C. 3. Page 701 
ler PLEADING, No. 25, 26. 


CRIMINAL CONVERSATION. 


ee New TRIAL, No. 2. 


CUSTOM. 


1. A cuſtom to take a profit in aero 
fails is bad; ſuch a right can only be 
claimed by preſcription. Grimſt:ad 
v. Marlowe, Trin. 32 G. 3. 717. and 

Hardy v. Holiday, E. 5 Geo. 3. C. B. 
cited iu 718 

Sie Evidence, No. 5, PLEAbinG, 

No. 16, 17. 23. 29. 


CcUSsTOMARY ESTATE. 
Ser MAN OR, No. 1. 


CUSTOM OF LONDON, 


Ser Lo N box. 


D 
DAMAGES. 


See CERTIORARI, No, 6. RePpLEe- 
vi x, No. 2. 


DEED. 


I. If A. execute a deed for himſelf and 
his partner, by the authority of his 
partner and in his preſence, it is a 
good executian, though only ſealed 
once. Ball v. Dunſterville and ano- 
ther, Trin. 31 Geo. 3. 813 


Les Cnosk in Acrlox. PRESUuUr- 
TION, 


DE ESSENDO QUIETUM DE 
THEOLONIO., 


Sie Tor l, No. 4. 


DEMIS E. 


1. A parol agreement to leaſe lands for 
four years only create* a tenancy at 
will: but if that tenancy be not de- 
termined before the day of the demiſe 


837 


laid in the declaration, the plaintiff 
in ejectment cannot recover. C- 
tile d. Gallaway v. Herbert, E. 
32 Geo, 3. Page 630 


DEPARTURE, 
See PLEADING, No. 16. 19. 22. 


DEPUTY. 
| See OprieER, No. 2. 


DETINUE. 
Se SPECIAL OCCUPANT. 


DEVIATION, 


See INSURANCE, No. 2. 


DEVISE. 


1. A. deviſed to his fon B. for life, re- 
mainder to truſtees during B. 's life to 
preſerve contingent remainders, ne- 
vertheleſs to permit B. to receive the 
rents and profits, remainder to the 
firſt and other ſons of H. in tail-male, 
remainder to C.; with a proviſo that 
if g. ſhould ſucceed to the eſtate of 
D. the limitation of 4.'s eſtate to B. 
ſhould ceale, and the next in remain- 
der ſhould take as if B. were dead; 
B. ſucceeded to D 's eſtate before he 
had a (on ; held that the limitation to 
the truſtces continued during the 
whole of B.”s life fo as to ſupport the 
contingent remainders. Doe d. Heneage 
v. Heneage, Mich. 31 G. 3. 13 

. Under a deviſe to A. for life, and 
« after his deceaſe to and among ft his 
« iſſue, and in default iſue then 
over, A. takes an eſtate- tail. Doe d. 
Blandford v, Applin, Mich. 31 G. 3.82 

In order to give effect to the devi- 
ſor's general intent, the Court will 
overlook a particular intent inconſiſt- 
ent therewith. ib. 

4. A. deviſed his real and perſonal 

eſtates to his wife for life, and direct- 
ed part of the per. onalty to be ſold 
after his wiſe's death by the executor, 
and divided between C., D., E., F., 
and G.; he then gave two annuities 10 
H. J. to be paid by his executor out of 
his whole eflate, and to commence after 
his wife's death; and he then deviſed 


14 | 


| the remainder of the profits after his wife's 


zH3 death 
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death and after the yearly payments 


to the annuitants out of bis avhole eftate 
to B,, C., and D. equally, ſhare and 
ſhare alike; he!d that the executor 
took a fee, Doe d. Beexley v. Mod. 
houſe, Mich. 31 Geo. 3. Page 8g 
5. 4, deviſed to B. preacher ot the 
meetir g-houſe of C. for life, on con- 
dition that he ſhould convey the pre- 
miſes to truſtees, to take place after 
B. 's death, for the uſe and ſupport 
of the preaching tue word of God at 
the meeting-houſe for ever, and in 
caſe the preaching there ſhould be 
Ciſcontinued, then over to a charity- 
ſchool; held that B. took an eſtate 
for life, though the deviſe over after 
his death would be void by fat. 9 C. 
2. c. 36. Dee v. Aluridge, E. 31 G. z. 
264 

6. Iſtte is either a word of purchaſe or 
limitation, as will beſt effectuate the 
deviſor's intention. Doe v. Calis, 
Trin. 31 Geo, 3. 294 
7. Therefore where 4, deviſed his 
eſtate to his two daughters, to be 
equally divided between them, one 
moiety to one and her heirs, and the 
other moiety to the other for life, 
and after her deceaſe, 0 the i ue of 
ber body, and their heirs for ever, and 
ſhe had one child living at the time 
of the deviſe, the ſecond took only 
an eſtate for life, with remainder to 
her children as purchaſers. ib. 
8. Under a devile to A. and his heirs, 
but if he die withoot ſettling or diſ- 


poſing of the ſame, or without iſſue, 


then over, A. may ſettle the eſtate in 
his life-ame, and defeat the limita- 
tion over, Beachcroft v. Lroeme, Mich. 
32 Geo. 3, 441 
9. A. devifſed “ to B. and the heirs of 
4 her body, and fur default of ſuch 
« jſſue, then over; B. died in the 
life-time of A., and then 4. by a 
codicil confirmed his will; held that 
the heir of B. took nothing, though 
It appeared that A. knew of the death 
of B. ard of the birth of her ſon be- 
fore he made the codicil. Doe 4. 
Turner v. ett, E. 32 Gro. 3. Col 


10. The codicil operated as a republi- 


cation of the will; and then it ſtood 
thus; © a deviſe to B. and the heirs 


5 


« of her body ;” but B. being dea?, 
the deviſe was void, Page 601 


1. Under a deviſe “ to A. and B. and 


« their heirs, and in caſe they agreed 
*« to ſel] the eftate that they ſhould 
have their equal ſhares of the money 
* arifing therefrom, but if they agreed 
* to keep the eſtate whole topether, 
ce then that the rents ſhould be equal. 
« ly paid and divided between them, 
* and to the ſeveral and reſpective 
« heirs of their bodies,” . and 3. 
took only eſtates tail. Ree d. Jam: 
v. Avis, E. 32 Geo, 3. 60; 


12. A. being ſeiſed in fee tail of an ur 


divided fourth part of an eflate, and 
entitled to the reverſion in fee of au- 
other fourth expectant on the deter. 
mination of an eſtate- tail, recited that 
ſhe was entitled to the firſt, and devil- 
ed itto B. C. in fee; and then direct. 
ed all the reſidue and remainder of 
her eſtate and effects to be fold as 
ſoon as might be aſter her death, and 
her funeral expences to be paid there- 
out, and the overplus (if any) to be 
divided between D. and E.; it was 
hcld that the reverſion did not pals 
by theſe general words, th, 


13. A. bequeathed money to truſtees in 


truft for B. till ſhe ſhould attain 21, 
and then to pay the fame to her, and 
if B. ſhould die under 21, raving a 
child or children, then in truſt for 
ſach child or children; but if J. 
ſhould die under 21, without leaving 
any child or children, then 1a trat 
for C.'s three nieces ; B. attained 21, 
married, had two children, and died 
in the life-time of the teſtatrix; B. 
ckildren took nothing by the will, 
Dos v. Brabant, Trin. 22 C. 3. 706 


14. 4. deviſed * to ell and every the 


daughter and daughters of tie 
*« body of B., and the heirs male of 
© the body of ſuch daughter et 
„daughters equally between them, 
4 jf more than one, as tenants in 
« common, and for default of ſuch 
« jſſ1e (he deviſed) all bis ſaid lands 
« to C.;“ held that the daughte's 
of B. took croſs remainders. Allef. 
ton v. Pye, Trin. 37 Gro. 3., 710 
„ Ihe rule is, that, as between to 


only, it ſhall be preſumed that (05 
= 4 remainders 
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remainders were intended to be raiſ- 
ed; but, if there be more than two 
it is neceſſary to reſort to other words 
in the will to diſcover an intention to 
raiſe them. Page 713 
16. 4. deviſed to B. his wife for life, 
and empowered her to deviſe the ſame 
to any one or more of his child or 
children in ſuch manner, ſhare, and 
proportion as ſhe ſhould appoint, 
« but ſo as the ſaid eſtate ſhould not 
« be divided, but tranſmitted whole 
„and entire to his heirs;“ and in 
another part (after deviſiag an ad- 
joining eltate in the ſame way) he 
added, that his will was that “ they 
„ ſhould be conſidered as one ęſtate, 
« and he tranſmitted entire to his fami- 
« /;,” and in default of appointment 
to his own right heirs; B, by will 
deviſed and appointed to their ſon C. 


for life, remainder to truſtees to pre- | 


ſerve contingent remainders, remain- 
der to the firſt and other ſons of C. in 
tail general ; remainder to the daugh- 
ters of C. in tail general; and with 
like limitations to D. and E. two other 
children; all the chiidren C., D., and 
E. were alive when A. deviſed; 
Quære, what eſtates did they ſeverally 
take ? Per Lord Keryon, Ch. J. and 
Groſe, J. they reſpedively took eſtates 
in tail general; per Aſburſt and Bul- 
ler, Jultices, they reſpectively took 
life eſtates, with remainders in tail 


to their reſpective children, Griffith 
v. Harriſon, Trin. 32 Geo, 3. 737 


gee LIMITATIONS, 


DISCHARGE. 


dee INSANITY. INSOLVENT, No. 2, 3+ 


DISTRESS. 


1. Implements of trade may be diſtrain- 
ed for rent if they be not in actual 
ule at the time, and if there be no 
other ſufficieat diſtreſs on; the pre- 
miles, Gorton v. Falkner, Hil. 32 
6. 3. 565 

2. 50 may heaſts of the plovgh under 
the ſame circumſtances, 6" hid 

3+ But things affixed to the freehold, 
ſuch as an anvil or n ill-Rone, cannot 
be dillrained. th, 
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4. Things delivered to perſons exer- 
ciling their trade, ſuch as cloth in a 
taylor's ſhop, are not diſtrainable. 
Sim/on v. Harcourt, Mich. 18 Geo. 2. 

Page 569 


DIVISION, 


1. The moiety of a penalty being given 
by 22 Geo. 3. c. 41. to the treaſure: 
of a county, riding, or divi/on; held 
that the word divi/ron does not apply 
to ſmall diſtricts, ſuch as the Cinque 
Port of Seaford, in Sa; but muſt 
be conſtrued with reference to county 
and riding, and means ſomething ana- 
logous to them. Evans . t. Ve 
Stevens, Z. 31 G. 3. 224 

2. Neither can it be applied to the dif- 
ferent parts of a county in which the 
magiſtrates at under one general 
commiſſion, but for the convenience 
of the county adjourn the quarter 
ſeſſions from one part of it to another, 
and appoint a ſeparate treaſurer for 
each, Evans g. t. v. Stevens, Mich, 
32. Geo. 3. 459 

3. It is only applicable to the legal di- 
viſions in Lincolnſhire, where there 
are ſeparate commiſſions of the peace, 
and ſeparate ſeſſions in the different 
diviſioas of the county. | 


DUTIES, 
See ASSUMPSIT, No. 3, 4. 


| E 
EAST INDIA DELINQUENTS. 


See AMENDMENT, No. 2. 


E]JECTMENT. 


1. Rule of court, Mich, 31 Geo. 3. 1 
2. The Court will permit a deviſee, not 
having been in poſſeſſion, to defend 
in ejectment, as landlord, under 11 
Geo. 2.c.19./. 13. Lovelock d. Nerris 
v. Dancaſter, Mich, 31 G. 3. 122 
3. A parol agreement to leale lands for 
four years only creates a tenancy at 
will ; and if that tenancy be not de- 
termined be fore the day of the demiſe 
laid in the declaration, the plainriff 
cannot recover. Goodtitle d. Gallas 
way v. Herbert, E. 32 C. 3. 680 
31 4 4. 20 
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4. In ejeAment by a landlord againſt a 
tenant, whoſe leaſe is expired, the 
latter is not barred from ſhewing that 
his landlord's title is expired. Eng- | 
land d. Syburn v. Slade, E. 32 G. 3. 


| 
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2. So an entry, of the receipt of money 
by officers of a townſhip from the of- 
kcers of another townſhip of a propor- 
tion of church rates made in a pariſh. 
book, 1s evidence to charge the latter 


Page 632 
See NOTICE TO QUIT» 


ELECTION. 


Sce CorroRaTion. Mannawus, 
No. 1, 2, 3, 4. Manor, No. 3. 
Quo WarranToO INFORMATION, 
No. 1, 2.6, 7. 


EMANCIPATION. 
See SETTLEMENT. 
No. 1. 4. 
ENTRIES. 
See Evidence, No, 1, 2, 3. 


ERAZURE. 
See BII IS or EXCHANGE, No. g. 


ERROR. 
Sze PRACTICE, No. 18, 19, 20, 21. 


ESCAPE. 


1. In an action againſt the ſheriff for the 
eſcape of a priſoner on meſne proceſs, 
the plaintiff was nonſuited, becauſe he 
could not prove any debt againſt the 
prifoner who eſcaped. Alexander v. 
Macauley, E. 32 Geo. 3. 611 


CERTIFICATE, 
' 


ESTATE. 


See SETTLEMENT BY ESTATE, SPE- 
ClaL Ocecur Arr. 


EVIDENCE, 


1. Where the right to the ſoil is in iſſue, 
entries written in a book by the ſtew- 
ard of a former owner, from whom 


Paacriek. 
128 


officers with the ſame proportion in 
future. Sead v. Heaton, E 32 Ger. z. 
Page 66g 
3. And another entry, explaining the 
proportions made on the ſame page, 
is alto admiſſible evidence. th, 
4. An allegation in an action for a falſe 
return to a mandamus of a cuſtom of 
payment by the chapel-wardens of 4. 
to the churchwwargerns of B. may be 
ſupported by evidence of a cuſtom of 
payment to officers aQting only for the 
townſhip of B., not co-extenſive with 
the pariſh of B., but who have always 
been deſcribed as the churchwardens 
of B. ib, 
5. Contemporaneous uſage may be given 
in evidence in order to conſtrue a char. 
ter. R. v. Bellringer, Trin. 32 Gee. 3 
$21 
See Arridavirt, No. 4. 6. ATToOR- 
NEY, No. 5.. Award, No. 12. 
BaSTARDY. BILL. ESOFEXCHANGE, 
No. 1. CovenaxrT, No. 1. Es- 
APE. Hanp-WrIiTinG, Ju- 
R15DICT10N, No.4. LIS EI, No.2. 
Nor ick To qQuiT. ParTNERs, 
PLEADING, No. 14. PRrOBATE, 
SETTLEMENT BY CERTIFICATE, 
No. 2. SLAN DER. Torr, No.1. 
VARIAN E. WITNESS, 


EXCISE, 


See CenTiIORARIL. 
FICERS, 


EXECUTION, 


See EXTENT. 


EXECUTOR axpv ADMINISTRA- 
TOR. 


t. A plaintiff cannot join in the ſame 


1 


REV N UE Ons 


title is derived, of receipts of money 
by the ſteward for that owner, as a ſa- 
tisfaction for treſpaſſes committed on 
the place in queſtion, are admiſſible 
evidence if the ſteward be dead. 
Barry v. Bebbington, Hil, 32 Ges 3 
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4 


declaration a cauſe of action, as cg e- 
cutor, with another u hich accrued in 
his own right. Cockerill v. nalen, 
E. 31 Geo. 3. 280 
2. Where the goods of the teſtator never 
were in the poſſeſſion of the executor, 
he muſt declare in that character 4. 
3. And 
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3. Ard whether the converſion happen 
before or after the teſtator's death, if 
the goods when recovered will be aſ- 
ſets in the hands of the executor, he 
may ſue for them in that character. 

Page 280 

4. A count on a promiſe made by de- 
fendant as adminiſtrator to pay money 
received by him as ſuch to the plain- 
tiff 's uſe cannnot be joined with other 
counts on promiſes made by the in- 
teſtite. Jennings v. Newman, Trin. 
31 Geo. J. 347 

5. Where executors pay a ſum of money 
on the te{tator's account, which they 
need not have done, and afterwards 
bring an aQtion to recover it back 
again, they muſt declare in their own 
right, and not as executors. Maut v. 
Stokes, Hil. 32 Geo. 3. 565 

6. Goods of a teſtator in the hands of 
his executor cannot be ſeized in exe- 
cution of a judgment againit the exe- 
cutor in his own right. Farr v. New- 


man, E. 32 Geo. 3. 621 
See BARON AND FEME, CosTs, No, 
4.5 
EXEMPTION. 
Lee RATES, No. 1, 2. 
EXTENT. 


1. If goods be taken in execution on a 
fi. fa. againſt the king's debtor, and 
be fore they are fold an extent come at 
the king's ſuit, grounded on a bond 
debt, teſte'd after the delivery of the 
A.. fa. to the ſheriff, theſe goods can- 
not be taken upon the extent, Rorke 
v. Dayrell, Mich. 32 Geo. 3. 402 

2. The 33 H. 8. c. 39. /. 74. does not 
extend, but abridge, the king's pre- 
Fogalive, 413, Oc. 


F. 


FAMILY. 
See SETTLEMENT BY CERTIFICATE, 
No, 4s Jo 


FEIGNED ISSUE. 


1. On a feigned iſſue coſts follow the 
verdit ; But gu. when the Court per- 
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mit parties to try a ſeigned iſſue, whe- 
they will not compel them to conſent 
that the coſts ſhall be in the diſcretion 
of the Court? Hoſkins v. Lord Berkeley, 
Mich, 32 Geo. 3. Page 402 
2. ry ing a feigned iſſue without the con- 
ſent of the Court is a contempt of the 
Court: and after ſuch a trial they will 
ſtay the proceedings. ib. 


FE ME. 


1. A ſeme covert, living in adultery, 
and ſeparate from her huſband, can- 
not be ſued as a feme ſole, if ſhe have 
no ſeparate maintenance. Gilchriſt v. 


Brown, Tria. 32 Geo. 3. 766 
Sce BARON AND FEME., 


FENCES, 


1. An aQtion on the caſe for not repair- 
ing fences, whereby another party is 
damnified, can only be maintained 
againſt the occupier, and not againſt 
the owner of the fee who is not in 


poſſeſſion. Cheetham v. Hampſon, 
Trin, 31 Geo. 3. 318 
FERRY. 


1. An excluſive right to a ferry from 4. 
to B. does not prevent perſons going 
by any other boat from A. directly to 
C. though it he near to B., provided 
it be not done fraudulently, and as a 
pretence for avoiding the regular 
ferry. Tripp v. £rank, E. 32 Geo. 3, 


666 
FINE, 


1. When once the five years allowed to 
an infant to make an entry for the pur- 
poſe of avoiding a fine begin, the time 
continues to run notwithſtanding any 
ſubſequent diſability. Doe d. Count 
Duroure v. Jones, Trin. 31 Geo, 3. 
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2, Neither will ſubſequent inſanity ſtop 
the running of a fine once commenced, 
Doe d. Griggs v. Shane, Mich. 28 
Geo. 3. B. R. 306, *. 


FISHERY. 


1. There may be a preſcriptive right in 
a ſubject to a ſeveral fiſhery in an arm 


of 
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of the ſea. Mayer, &c. of Orford v. 
Richardſon, Mich. 32 G. 3. Page 439 
See PLEADING, No. 18. 


FOREIGN ATTACHMENT. 


1. A ſum of money directed to be paid 
by A. to B. by the maſter's allccatur 
cannot be attached in A,'s hands by 
proceſs out of the ſheriff's court in an 
action againſt B. Coppell v. Smith, 
Trin. 31 Geo. 3. 312 

2. Neither can money awarded under a 
rule of court be attached. Grant v. 
Harding, Hil. 7 G. 3. B. R. 313, . 


FOREIGN JUDGMENT. 
See INQUIRY, WRIT oF, No. 2. 


FOREIGN LAWS. 
Sce BANKRUPT, No. 2, 3. 


FOREIGNPARTS. 
Cee Trxtspass, No. 2. | 


FORGERY. 


1. If a bill of exchange, payable to 4. 
or order, get into the hands of an- 
other perſon of the fame name as the 
payee, and ſuch perſon knowing that 
he is not the real perſon in whoſe 
favor it was drawn, indorſe it, he is 
guilty of forgery. Mead v. owg, 
Mich. 31 Geo. 3. 28 

FRAUD, 


Fraud will vitiate any tranſaction, 
though the principal perſon intereſted 
do not perſonally take any part in the 
fraud; for the principal is civilly re- 
ſponſible for the acts of his agent. 
Deed. Willis v. Martin, Mich, 31 G. 3. 
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| tion on the game laws. Calcraſ v. 
Gibbs, E. 32.G. 3. 681. and Handle: 
v. Bailey; and Blunt v. Grimes, there 
cited. 
2. But it 1s no defence to ſuch an action 
that the defendant has a deputation 
from a perſon claiming to be lord of 
of the manor, if there appear to be 
no ground for the claim. Calcraft v. 
| Gibbs, Page 651 
See CONVICTION, No. 3, 4, 5. 


GAOLER. 
See SHER1FF, No, 5. 


GRANDCHILDREN, 


See SETTLEMENT BY Crit. 
CATE, No. 4. 


GREAT SEAL, 
See OurLAwER T, No. g. 


H 


HACENEY COACHMEN, 


1. Under ſtatute 10 G. 3. c. 44. / 7. 4 
juſtice of the peace, after convicting 
a hackney coachman for refuſing to 
go with his coach, may immediately 
commit him to the houſe of correction 
if he do not pay the penalty, Duck 
v. Addington, Mich. 32 G. 3. 447 


HALFePAY. 
See OrFictr, No. 1. 


HAND-WRITING, 

1. A clerk of the poſt-oftice accuſtomed 
to inſpect franks for the detection of 
forgeries may be examined as a wit- 
neſs to prove that the hand-wrilng 


39 


See AcntrwmenT., Freaky. Inso.- | 


VENT, No. 1. 


FURNITURE, 
See Poox RATE, No. 13. 


8 


GAME LAWS, 


1. Queſtions reſpefting the boundar es 
of a manor cannot be tried in an ac- 


of an inſtrument is an imitated and 
not a natural hand, though he never 
ſaw the ſuppoſed perſon write, and 
allo to prove that two writings, ſuſ- 
peed to be imitated hands, were 
written by the ſame perſon. C. 
title d. Revett v. Trabam, trial at bar, 
Hil. 32 Geo. 3. 47 


HAWEER, 


1. No hawker can expoſe goods to ſalg 
in any part of a market wp, but the 
N publia 
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public market place, by 29 G. 3. 
c. 26. . 16, 17. R. v. Redfearne, E. 
31 (reo, 3* Pag e 273 


HE IX. 
See AllE&, Pieabinc, No, 1. SE. 
CIAL OCCUPANT. 
HOMAGE. 
Sie Maxor, No. 3. 


HORSE-RACES. 
1. The fat. 13 Geo. 2. c. 19. /. 2. hav- 


ing prohivited horſe- races for a ſmal- 
ler ſtake than 501. no action to reco- 
ver a wager on ſuch a race can be 
ſupported, Johnſon v. Bann, Mich. 
31 Geo. 3. 1 
HUSBAND axn WIFE, {' 


Cee BARON AND FEME, 


1 | 
IMPARLANCE. 
See PLEADING, No, 20, 


IMPRISONMENT, 


See ARREST. 
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INDICTMENT, 


1. Where a new offence is created by 
an act, and a penalty annexed to it 
by a ſeparate and ſubſtantive clauſe, 
it is not nece ſſary for the proſecutor 
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to ſue for the penalty, but he may 


indict on the prior claule as for a mil- 
demeanor. R. v. Harris, Hil. 31 
Geo. 3. 202 
2. Where two {ets of magiſtrates have a 
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3. Where a ſtatute forbids the doing of 
a thing, the doing it wilſully is in- 
dictabie, although without any cor- 
rupt motive. Page 457 

4. It is not an indictable offence to ex- 
erciſe a trade in a borough, contrary 
to the bye-laws of that borough. X. 
v. J. Sharples, Trin. 32 Geo. 3. 777 

5. An indictment that the defendant 

was appointed overſeer of the poor of 
the pariſh of A., „ and that he after- 
*« wards refuſed to take the ſaid office 
*« of overleer of the pariſh, to which 
„he was fo appointed,“ was held 
good on demurrer, R. v. J. Burder, 
Trin. 32 Geo. 3. 778 


See LIS EL, No. 1. QuaranTing, 
No. 1. SHERIFF, No. 2, 3. SLAN- 
DER. 


INFANT, 
See FI&x E. See Stat. 7 Aun. c. 19. 49 


1. An inſant cannot pray the parol to 
de mur in any other ſtage of the pro- 
ceeding than at the time of pleading. 
Deriſley v. Caſtance, Mich. 31 G. 3. 
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INFERIOR COURT. 


See CERRTIORARI, No. 5, 6. 


INFORMATION. 


1. A criminal information having been 
granted againſt the defendant, he be- 
fore the trial at N/ Prius diſtributed 
hand bills in the aſſize town, vindi- 
cating his own conduct and reflecting 
en the proſecutor's. This matter, 
being diſcloſed to the judge at Ni 
Prius by an afſidavit, was held a ſuf- 
ficient ground to put off the trial; and 


concurrent juriſdiction, and one ap- 
points a meeting to grant ale l'cenſes, 
their juriſdiction attaches, ſo as to 
exclude the other appointing a ſubſe- 
quent meeting; though they may 
ail meet together the firſt day, And 
if after ſuch appointment the other 
ſet of magiſtrates meet on a ſubſe- 
quent day, and grant other licenſes, 
their proceeding is illegal and the 
ſubject of an indictment. R. ». 
Sainſbury, Mich. 32 Gro. 3, 4514 


that aflidavit being returned to this 
court they granted another inſorma- 
tion on it againit the defendant for 
ſuch criminal conduct, conſidering the 
aflidavit taken at. N Prius as taken 
under the authority of this Court. R, 
v. Jolliſſe, Trin. 31 Geo. 3. 285 
See AM2NDMENT, No. 2, 3. Ix- 
SPECTION OF Papers, Parce 
TiCE, No. 30. Quo WaRPRaArT® 


IN #OKR ATION, 
| OUR. 
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INQUIRY, WRIT OF. | 
3. Defendant having ſufered judgment | 


by default in an action on a bul of 
exchange, the Court referred 1t 
to the Maſter to fee what was duc for 
principal and intereſt, without exe- 
cuting a writ of inquiry. Shephprd v. 
Charter, E. 31 Geo. 3. Page 275 
2. But where the defendant ſucfered 


judgment by default in an action of | 


aſſumpſit on a foreign judgment, the 
Court would not reter it to the Maſter 
to ſee wha: was due, and give the 
plaintiff leave to enter up final judg- 
ment for ſuch ſum, without executing 
2 writ of inquiry. Meſiu v. Lord DMaj- 
farcene et Ux,, Mich. 32 G. 3. 


INQUISITION. 


1. The Court ſet aſide an inquifirion 
taken on a writ of inquiry becauſe 
ſome of the jury were debtors in pri- 
jon, and taken out of cuſtody for the 
purpoſe of attending. Stuinton v. 
Beadle, Mich. 32 G. z. 473 
Turner v. Clark, E. 31 Ges. 3. ib. 


INSANITY. 


1. The Court will not diſcharge a de- 
fendant out of cuſtcdy on filing com- 
mon bai:, on the ground that he was 
inſane at the time of the arreſt, Nutr 
v. Ferney, Mich. 31 Ges. 3. I21 


INSOLVENT. 


1. An inſolvent aſſigned over his effects 
for the benefit of his creditors, and 
in the deed there was a proviſo 
that the ſhares of thoſe creditors, 
who did not execute it before a given 
day, fhovld be paid to the inſolvent ; 
an agreement made *between the in- 
ſoivent and a creditor, that the latter 
ſhould ſign the deed, and the former 
pay the remainder of the whole debt, 
1s fraudulent and void. Tackſor v. 
Lomas, Hil, 31 Geo. 3. 166 

2. A priſoner who has lolt the benefit of 
the lords“ act. 32 Geo. 2. c. 28. by 
the ignorance or miſtake, or even 

* miſcoududt, of an agent, may aſter- 

wards be diſcharged under 26 Ges. 3 

c. 44+ which provides relief for thoſe 
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who have neglected to take advan. 
tage of the former act through igno- 
ant Or miſtake, Pearce v. Taylor, 
E. 31 Geo. 3. Page 231 

3. If a defendant be arreſted on a ca. 
Ja. and eſcape, and be afterwards 
re-taken, and committed to prilon in 
the next term, he may apply in the 
following term to be diſcharged under 
the lords” act; for the words in that 
ſtatute, ** charged in execution,” mean 
being detained within the walls of the 
priſon. Faughan v. Durnell, Trin. 
31 Geo. 3. 367 

Sce BitLs or Excaince, No. 12. 
CosTs, No, 8. 


INSPECTION OF PAPERS, 


1. Where an information is filed by the 
Attorney-General ag ainſt an officer of 
the £a/? India Company on charges of 
delinquency in India, founded upon 
the report 0! board of inquiry there, 
the Cetendanc has no right to have an 
inſpection of that report, nor has this 
Court any diſcretionary power to 
grant ii. R. v. Holland, E. 32 C. z. 
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INSURANCE. 
1. In an action by the aſſured of goods 


againſt the underwriters for a loſ: by 
the barratry of the maſter, proof that 
the perion deſcribed in the policy as 
maſler, and who was treated with and 
acted as ſuch, carried the ſhip out of 
her courſe for fraudulent purpoles of 
his own, is prima facie iufiicient to 
entitle the plaintiff to recover, with- 
out ſhewing negatively that he was 
not the owner, or affirmatively that 
any other perſon was. Refs v. Hunter, 
Mich, 31 Geo. 3. | 33 
2. And where the voyage inſured was 
from Jamaica io New Orleans, which 
lies up the river Mi/;/#ppi, and the 
captain proceeded on his voyage as 
far as the mouth of that river, and 
then dropped anchor, and went up 
the river in his boat for a fraudulent 
purpoſe of his own, it was held that 
the dropping of his anchor with ſuch 
fraudulent intent was an act of barra- 


try, and not merely a deviation. 1. 
3. Pro- 
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3. Proviſions ſent out in a ſhip for the 
uſe of the crew are protected by a 
policy on the ſhip and furniture. Brough 
v. Whitmore, Hil. 31 C. 3. Page 206 

4. If an armed force board a ſhip, and 
take a part of the cargo, the un- 
derwriters are not liable on a count 
ſtating the lots to be by a ſeizure by 
people to the plaintiffs unknown ; for 
„ people“ in the policy means“ the 
governing power of the country.“ 
Neſbitt v. Luſhington, Trin, 32 G. 3. 


78 
5. Where, after ſuch a ſeizure, the tel. 
ſel was itranded, and part of the cargo 
(conſiſting of corn) taken by the mob 
at their own price, the loſs cannot be 
recovered, as for a general average: 
but for ſuch part as in conſequence 
of the ſtranding was damaged and 
thrown overboard, the inſutred may 
recover on a count ſtating the lots 


to be by ſtranding. ib. 


JOINDER is ACTION. 
Sie PLEADIXG, No. 9, 10. 


ISSUE. 
See Devisz, No. 6, 7. FericxeD 
Iss ur. 
JURISDICTION. 


1. The ſtat. 1 Fac. 1. c. 22. gives cer- 
tain penalties, ro be recovered (by 
#2. 46.) by action of debt or inform- 
ation in the {courts of #:/iminfer ; 
the zoth 2, gives juriſdiction to the 


jullices of aſhze, of gaol delivery, | 


and of the peace, 70 inquire of the 
premiſes, and t hear or determine the 
fame; under the latter clauſe the in- 
ferior courts can only proceed by in- 
diament or preſentment, Shipman 
q. J. v. Henbe/?, Mich. 31 G. 3. 109 
2. The informer may bring an action 
of debt upon this ſtatute in the courts 
of We/tminſler, notwithſlanding the 
21 Fac. 1. c. 4. 16. 
3. The fat. 21 Jac. I. c. 4. only re- 
ſtrains the proceedings on pena] ſta- 
tutes in the ſuperior courts, where the 
mformer, before the paſiing of that 
ſtatute, might have ſue in the infe- 
rior as well as the ſuperior courts by 


{ 


| 


| 


845 
action, bill, plaint, ſuit, or inform- 
ation. Page 109 


4. But though the 4th . of the 21 
Jac. 1, c 4. enables a defendant to 
plead the general iſſue, and give the 
ſpecial matter in evidence, yet he 
cannot avail himſelf under ſuch plea 
of any matter which goes to the juriſ- 
diction of the Court. ib, 

5. By charter the mayor and ſome of 
the aldermen of London have juriſ- 
diction in Southwark, but as the 
charter contains no non-intromittant 
clauſe as to the juſtices of the county 
of Surry, the latter have a concurrent 
Juriſdiction with the former. X. v. 
Sainſbury, Mich. 32 Geo. 3. 452k 

6. Where two ſets of magiſtrates have 
a concurrent juriſdiction, and one ap- 
points a meeting to grant ale licenſes, 
their juriſdiction attaches, ſo as to 
exclude the others appointing a ſub- 
ſequent meeting ; but they may all 
meet together on the firlt day, 16. 

7. Bat if after ſuch appointment the 
other ſet of magiſtrates meet on 
a ſubſequent day, and grant other 
licenſes, their proceeding is illegal, 
and the ſubje& of an indictment. 26. 

8. Where the acts of commiſſioners ap- 
pointed by a paving act occaſion a 
damage to an individual, without any 
exceſs of juriſdiftion on their part, the 
commiilioners or paviors acting un- 
der them are not liable to an action. 
The Governor, &c. of the Britiſh Caſt 
Plate Manufacturers v. Meredith, Trin. 
32 Leo. 3. 794 

See Ax x vir, No. 6. ApyEaL, No. 
7. CounTY STOCx, OkDER or 
Removal, No. 3. 


JURY. 
See InQV151T10N, 


JUSTICES or PEACE. 


Se Hackney Cocks. 
MENT, No. 2. 


No. 6, 6, 7. 


Ix bier 
Joun1i2D1IcTion, 


K 
KiNG'S BENCH PRISON. 
See Of FIeER, No. 2. 
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LAND-TAX. 


1. Houſes built on lands embanked 
from the Thames in purſuance of 
7 Geo. 3. c. 37. are not liable to be 
aſſeſſed to the land tax, though. the 
land- tax act is ſubſequent in point of 
time to the former, Williams v. Prich- 
ard, Mich. 31 Geo. 3. Page 2. 

2. Nor to the rates made under 11 Geo. 3 
c. 29. for eraining, Cc. the city of 
London. Eddingion v. Berman, Mich. 


31 Geo. 3. 4 


LANDLORD. 


See EJECTMENT, No. 2, 3, 4. Notice 
TO QUIT, 


LECTURER. 


— — 


i. An immemorial cuſtom for the inha- 
bitants of a pariſh to eleft a leQurer | 
is binding on the rector. R. v. Field, | 
Hil. 31 Geo. 3. 5 

2. But where there is ro ſuch cuſtom, 
and the lecturer has been paid out of 
the poor rates, the Court will not 
grant a mandamus to the rector to 
certify to the biſhop the election of a 
lecturer choſen by the inhabitants 26. 


LIBE L.. 


| 
Lee SLANDER, | 
1. An indictment for publiſhing libellous | 
matter, refleQing on the memory of a 
dead perſcn, not alle ging that it was 
done with a defign to bring contempt 
on the family of the deceaſed, to ſlir 
up the hatred of the king's ſubjects 
againſt them, and to exctie his rela- 
tions to a breach of the peace, cannot 
be ſupported. X. v. Yopham, Hil. | 
31 Geo. 3. 126 
2, Proof that the defendant gave a bond | 
to the ſtamp ofhice for the duties on 
the advertiſements in a uewſpaper un- 
der the „lat. 20 Geo. 3. c. 50. . 10., 
and had occaſionally applied at the 
ſtamp-ollice re{peaing the dutics, is | 
evidence that he is the publiſlicr. 26, 
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LICENSE. 


1. A licenſe by the patron to the incum- 
bent (who had given the former 2 
bond to reſide on the living, or tore. 
ſign if he did not return after notice) 
to abſent himſelf may be revoked, 
Bag ſhaw v. Beoſiley, Mich. 31 Gee. 3, 

Page 78 


See ALE-LiCEnsEs. 


LIEN. 
See ATTORNEY, No. 1, 2 


LIME-KILN. 
See PLEADING, No. 19, 


LIMITATIONS. 


1. By a marriage-ſettlement lands were 
conveyed to truſtees to the uſe of the 
wite tor life, remainder to the uſe of 
the huſband for hfe, remainder to the 
ule of all and every the children of 
the marriage, or ſuch of them, and 
for ſuch eſtates, Sc. as the huſband 
and wife ſhould appoint, and for 
want of ſuch appointment to the uſe 
of al! and every the child or chilcren 
equally, if more than one, as tenants 
in common, and if but one, then to 
ſuch only child, his or her heirs or 
aſlizns for ever; remainder over, in 
the deed was contained a power, en- 
ablirſg the ſettlers to revoke the uſes 
of the ſettlemeat, and the truſtees 
to fell the eſtate, and convey it toa 
purchaſer, / as the purenaſe- money 
ſhould be paid to the truſtees (and 
not the ſettlers) and inveſted in the 
purchaſe of other lands to the ſame 
uſes; it was held that the remainaer 15 
the children was a veſted remainder in 
Fe, liable however to be deveſted by 

an appointment by the parents, Die 

4. Willis v. Martin, Mich. 31 Geo. 3. 

39 
In ſuch a caſe, where no apporatment 
was made, the remainder to the chil- 
crea was not defeated by a deed of te- 
vocation by the parents, ard a con- 

veyance by chem and the truſtees to a 

purchaſer, who paid the conſideration 


money to the icttlers (not to the 
truſtees) 


2. 
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truſtees) which was never laid out in 
the purchaſe of any other lands. P. 39 
3. The above power of revocation was 
conditional; and as the conditions, //. 
the payment of the money to the 
truſtees, and the ſettling of other 
eſtates to the ſame uſes, were not per- 
formed, the deed of revocation was a 
nullity. ib, 


Sce Devist, SETTLEMENT BY 
ESTATE. 


LIMITATION OF TIME. 


1. Though one plaintiff be abroad, 1f 
the others be in England the action 
muſt be brought within fix years after 
the cauſe of action arifes, Perry v. 


TZackſon, Hil, 32 Geo. 3. 516 


dee FIX . Quo WarranToO IxxrOR- 
NATION, No 5. 


LONDON. 


1. A ſeme covert cannot ſue without 
her huſband as a ſole trader by the 
cuſtom of London in the ſuperior courts 
of W:ftmin/ter. Caudell v. Shaw, Trin. 
31 Geo. 3, 361 

2. Where a ſeme covert, ſole trader, 
gave a bond and warrant of attorney 
to enter up judgment, on which the 
plaintiff afterwards 100k out execu- 
tion, the Court ſet aſide the judgment, 
as entered up without authority, on 
the motion of the aſſignees of the 
wife [who had become a bankrupt] 
with the conſent of the huſband which 
was alſo entered in the rule. Read v. 
Jevuſen, Hil, 13 Geo. 3. B. R. cited 

| 362 

dee Juaisbicriox, No. 5, 6, 7. 


LO RDS“ ACT. 


Sec Brrts or ExchAN OE, No. 12. 
Costs, No. 8. IN SGLVE NT, No. 2, 3. 


LOTTERY. 


847 


for it, under the penalty of 30 J. King 
9. . v. Smith, Mich. 32 Geo. 3. P. 414 


ö 


See AFFIDAVIT, No. 2. 5. 7. 


M 
MAINTENANCE. 


1. Comment on the doctrine of, per 
Buller, | 340 


MALICIOUS PROSECUTION, 


1. An action lies for a malicious proſe- 
cution, though the plaintiff were ac. 
quitted on a defect in the indictment, 
Wicks v. Fentham, E. 31 Geo. x, 247 


MANDAMUS, 


1. Mandamus to the rector to certify to 
the biſhop the election of a lecturer 
refuſed; there being no immemorial 
cuſtom for the lecturer to uſe the pul- 
pit without the rector's conſent, and 
the leurer being paid out of the 
poor-rates, R. v. Field, Hil. 31 C. 3. 

12 

2. In the caſe of a private eleemotrancy 
lay foundation, if no ſpecial viſitor be 
appointed by the founder, the right 
of viſitation, in default of his heirs, 
devolves upon the king, to be exer- 
ciſed by his great ſeal ; ard on that 
ground this Court refuſed to interfere 
by mandamus to compel the maſter 
and fellows of St. Catherine's Hall, 
Cambridge, to declare one of their fel- 
lowſhips vacant, and to proceed to a 
new election. R. v. The Maſter and 
Fellows of St. Catherine's Hall, Cam- 
bridge, E. 31 Geo. 3. 233 

3- A mandamus to a corporation to put 
the corporate ſea! to the certificate of 
the election of a corporator, in order 
that it may be laid betdre the king ſor 
his approbation, is granted of courſe, 
R. v. The Mayor, & c. of York, Trin. 
32 Geo. 3 699 


| 
] 


| 
| 


1. The printer of a newſpaper publiſh- 


ing an illegal propoſal for gambling ir 
the lottery incurs a penalty under 
22 Geo, 3. c. 47. / 13., which enadts | 


that no perſon ſhall ſell the chances of | 


tickets, Sc, nor %ige any propoſal | 
[ 


4. Therefore ſuch a writ was granted, 
directed to the corporation of York, on 
an afidavit that the recorder, apply- 
ing, had the majority of legal votes; 
though it was Hated that the other 
candidate had the majority at the 

clectiop, 
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election, and that the corporation had |-2, A marriage in fact was ſufficient to 


already certified his election. Page 699 
5. A mandamus to county jultices, to 
rate a pariſh within their juriſdiction 
in aid of another pariſh, lying within 
a borough, which has an excluſive 
juriſdiction, refuſed ; becauſe they 
have no means of inquiring into the 


complaint. R. v. T. Holbeche, Trin. 
32 Geo. 3. 778 
See AMENDMENT, No. 4. APPEAL, 


No. 4. OversttR, No. 1. Prac- 
TiGE, No. 39. 44. 


MANOR. 


1. If the lord of a manor convey a cuſ- 
tomary eſtate to the tenant, he cannot 
reſerve to himſelf the ancient ſervices; 
for the tenant by reaſon of the itatute 
puia emptores muſt then hold of the 
1uperior lord. Bradſba o v. Latoſin, 
Mich. 32 Geo. 3. 443 

2. To conſtitute a court baron, it mult 
be held before two free ſuitors at lealt, 
ib. Rumſey v. Walton Hereford Sum 
A/T. 1760, cor. Feſter, ]. 446 

3. In a guo warranto information the de- 
fendant relied on an election by a 
homage conſiſligg of twenty-three 
free tenants; the jury found on a ſpe- 
cial verdict that twenty-one of thoſe 
perſons were not free tenants; and 
this Court, held the election to be void. 
R. v. Mein, Mich, 32 Geo. 3. 480 


See Gans Laws. 


MARKET. 
See HawkER, TOLL, No. 1, 2, 3. 


MARRIAGE. 


1. The defendant gave a promiſſory 
note to the plaintiff in conſideration of 
the plaintiff's marrying his daughter, 
which marriage was had in fact, and 
believed to be valid and intended to 
be ſo by all parties, and after the 
wifc's death the defendant was ſued 
on the note; the jury, preſuming a 
ſubſequent legal marriage, gave a 
verdict for the plaintiff, which this 
Court refuſed to ſet aſide. Wi/kin/on 
v. Payne, Mich. 32 Geo. 3. 468 


| 


entitle the plaintiff to recover. P 

Butler, J. Page 470 
3- A marriage may be pre ſum ed, ib, 46g; 

and Sianden v. Standen, there cited, 


MEASURES, 


1. It is illegal to ſell corn by any other 
than the Winche/?er meaſure, R. v. 7, 
Major, Trin. 32 Geo. 3. 730 


See Variance, No. 6. 


MONEY HAD an» RECEIVED, &c, 


See A8SUMiPSIT, 


N 
NEW TRIAL. 


1, Where the jury have found a verdi& 
for the plaintiff upon a preſumption 
contrary to evidence, the Court will 
not grant a new trial, if the plintif 
be entitled to recover in conſcierce 
and equity, W:lkinſon v. Payne, Mich, 
32 Geo. 3 408 

2. The Court will not grant a new trial 
in an action for criminal conſervation 
merely becauſe the damages appear 
to them to be exceſſive. Duberley v. 
Gunning, E. 32 Geo. 3. 651 

3. The Court will grant a new trial in a 
penal action on account of a miftake 
or miſdireQion of the judge, ior 
v. Raſtall, Trin. 32 Geo. 3. 753 


| NISI PRIUS 
See PRACTICE, No. 28. 


NOLI PROSEQUI. 


See PRAcrick, No 11. Quo Was- 
RANTO IxgORMATION, No. 3, 4 


NON- RESIDENCE. 


1. A corate of an augmented curacy by 
Queen Anne's bounty is not liable to 
the penalties of the 21 H. 8. c. 13- 
for non-reſidence. Tenkin/en 5+ l. 
v. Thomas, H. 32 Geo. 3+ 665 

2. That act only extends to parſonages 
and vicarages, ih 


NON 


* 7. 
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| 


NONSUIT, 
Tadgment as in caſe of, See PRACTICE, | 
No 44. | | 
NOTICE. 


1. Generally ſpeaking, where it is re- 
quired by law that notice ſhall be 
given to a party before he ſhall be 
affected by any act, leaving it at his 
dwelling-houſe is ſufficient, Jones d. 
Grifithsv. Marſh, Mich. 12 G.3.P. 465 

2. But it is otherwiſe in the caſe of pro- 
ceſs to bring a party unto contempt ; 
there perſonal notice is neceſſary. ib. 

3. In ſome inſtances however of proceſs, 
leaving it at the houſe is ſufficient, as 
a ſubpœna out of Chancery, or a quo 
minus out of the Exchequer. ib, 

See APPEAL, No. g. Revenue Orr i- 
CER, No. 2. 4, 5. PRACTICE, No, 


29. 31. 33» 


NOTICE ro QUIT, 


2. If notice to quit at Mid/ummer be 
given to a tenant holding from A.- 
chaelmas, he may inſiſt on the inſuf- 
ficiency of the notice at the trial, 
though he did not make any objection 
at the time it was ſerved, but merely 
ſaid * I pay rent enough already, 
„and it is hard to uſe me thus,” 
Oatafpple v. Copous, Trin. 31 Geo, 3. 

61 
Where the tenant of an eſtate holden 
by the year has a dwelling-houſe at 
another place, the delivery of a notice 
to quit to his ſervant at the dwelling- 
houſe is ſtrong preſumptive evidence 
that the maſter received the notice, 
and ought to be left to the jury, Jones 
d. Griffiths v. Marſh, Mich. 32 Geo. 3. 


404 


| 


+ 


It Practics, No. 29. 31. 33+ 


O 
OCCUPANT, 


Tre SrECIAL Occurant. 


OCCUPY. 
Sr SETTLEMBxST BY ESTA . 
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OFFEN CE. 


See INDICTMENT, 


OFFICER, 


1. The future half-pay of an officer is 
not aſſignable. Lidderdale v. The Duks 
of Montroſe and Another, E. 31 Geo, 3. 

Page 248. 

2. Theclerk of the papers in the King's 
Bench Priſon cannot a& by deputy; 
but muſt himſelf reſide within the pri- 
ſon. In the matter of Bryant, Trim 

32 Geo. 3. 716 

See CorPORATION. Revenus Or- 

FICER, Manos, No. z. 


| 


ORDER OF REMOVAL. 


1. An order of removal may be executed 
a year after it is ſigned, if the pauper's 
circumſtances be not altered in the in- 
terval. R. v. The Inhabitants of Llan- 
winio, Mich. 32 Geo. 3. 473 

2, An alteration in an order of removal 

by one juſtice in the preſence of the 

other, before it 1s delivered to the 
pariſh officers, does not vitiate it. 7b, 

3. An order of removal ſigned by two 

juſtices ſeparately, and in different 

counties, is only voidable, not void 
and the pariſh wiſhing to avoid it 

muſt appeal to the next Seſſions, R. v. 

The Inhabitants of Stotfald, E. 32 Geo. 3. 


596 


- OVERSEER, 


1. If, on an appeal againſt overſeer's 
accounts, the Seſſons difallow ſome of 
the icems, and do not order the over- 
ſcers to pay the balance to the ſuc- 
ceſſors, two jultices out of ſeſſions may 
inforce payment of the balance; and 
if they refuſe to interfere, this Court 
will grant a mandamus to compel them 
to hear the complaint. R. v. Carter, 
E. 31 Geo. 3. 246 

2. Where a pariſh conſiſted of two ſe- 
parate diſtricts, each ot which imme- 
morially made a ſeparate rate, but the 
money when raiſed was blended to- 
gether in one joint fund, though ap- 
plied in certain proportions, and the 
de ſſions did not find it as a fact that 


Vor. Iv. 


ö 


the pariſh could not reap the benefit 
31 of 
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of the 43 Eliz. it was held that the 
diſtricts were not entitled to maintain 
their own poor feparately, though 
ſince the year 1648 tney had con- 
ſtantly had, on the whole, more than 
four overſeers, ſome of whom were 
cholen ſeparately by the hamlet, and 
though the hamlet part had imme 
morially had a conſtable of its own, 
and ſince 1709 certificates had been 
granted to and from the hamlet to 
third pariſhes, and orders of removal 
made to and from it, &. v. 7. Newell, 
E. 31 Geo. 3. Page 266 
2. An order of juſtices which appointed 
A., being a ſubſtantial houſehclder 
«« of the pariſh of B., to be overſeer 
* of the poor for the hamlet of C. in 
& the {aid pariſh,” was confirmed ge- 
nerally at the ſeſſions with coſts ; and 
both thoſe orders were affirmed here. 
R. v. Morris, Hil. 32 Geo. 3. 550 
4. Overſeers for a pariſh need not be 
appointed by one and the ſame inſtru- 
ment. ib. 552 
5. An appointment of an overſeer of the 
poor for the year next enſuing®* will 
be underſtood to be for the over/eer”; 
year, R. v. J. Burder, Jr in. 32 G. 3. 
778 
See INDICTMENT, No. 5. 


OUTLA WRX. 


1. In a record of outlawry it appeared 
by the writ of proclamation and the 
return to it that the priſoners were re- 
quired to render tbemſelves to the ſhe- 
riff, fo that he might have their bodies 
before the juſtices, &. at the return of 
the writ, and held good. R. v. Tan- 
dell, Hul. 32 Geo. 3. 21 

2. If one exigent be awarded againſt the 
principal and acceſſory together, it is 
error only as to the latter ib. 

2» The ſtat. 25 Ed. 3. fl. 5. c. 14. does 
not apply to a court of cer and ter- 
miner and gaol delivery. ib. 

3. If it appear on the record that the 
writ of proclamation was delivered to 
the ſheriff three months before the 
return of it, it is ſufficient, though it 
be not ſo expreſsly alleged 


The writ of proclamation required 
the ſheriff to proclaim the parties in 


18. 
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open court in the ſheriff”s county, (not 
taying county court,) and held good. 
: | Page 521 
0, The ſheriff need not allege in his te- 
turn to the writ of proclamation tha: 
* the perſons proclaimed did not ap- 
*« pear aud render themſelves,” 
though he muſt in his return to the 
exigent, ib, 
7. The names of the coroners need not 
be ſubicribed to the judgment of out- 
lawry : if it appear on the record that 
the judgment of outlawry was given - 
by them, it is ſufficient, ib, 
8. It need not appear on a record of 
outlawry that the capias and exigent 
were ſealed by the juſtices of cer and 
terminer, &c. ib, 
9. If it be ſtated that the juſtices of our 
lord the king were alligned by let- 
ters patent under Hie of Great Bri- 
tain, it will be preſumed to be the 
Great Seal. il. 
10, A perſon outlawed on an indictment 
for ſheep-ſtealing is ouſted of clergy 
by 14 Geo, 2. c. G. J. 1.; * outlawyy” 
being a ** conviciion within the mean- 
ing of that ſtatute, ib, 
See VARIANCE, No. 4. 


OYER, 
See PRACTICE, No. 13, 14. 


P 


PARISH. 
See OverSEtR, No. 2, 3, 4+ 


PAROL To DEMUKR, 


1. An infant cannot pray the pare! tc 
demur in any other ſage of the pro- 
ceedings than at the time of pleading, 
Deriſley v. Cuſtance, Mich. 31 Ces. 3+ 


77 
PARTNERS. 


1. Acts ſubſequent to the time of deli 
vering $ on a contract may be 
admitted as evidence to ſhew that the 
goods were delivered on a pennen 
account, if it were doubtful at oe 
time of the contract: but if it clean 
appear that no partnerihip exiſte 


at the time of tle contratt, 19 
{ables 
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ſubſequent act by any perſon, who 
may afterwards become a partner, 
not even an acknowledgment that he 
is liable, or his accepting a bill of 
exchange drawn on them as partners 
for the very goods,) will make him 
liable in an action for goods fold and 
delivered ; though he will be liable in 
an action on the bill of exchange. 
Saville v. Robertſon, Trin. 32 Geo. 3. 
Page 720 
Sce DEED. 


PAYING MONEY 1xTo COURT, 


See Cos 7s, No. 1, 2. 7. 


PENAL STATUTES. 


See Conviction, No. 5. Ix Dier- 
MENT, No. 1. JURISDICTION, 
No. 1, 2, 3, 4. New Tz1aL, No. 3. 
PLiEeabinc, No. 27. 


PENALTIES. 


See Cos rs. LoTtTERY. 
PERJURY, 
Sce WIr N Ess, No 6. 


PHYSICIAN. 


1. A phyſician cannot maintain an action 
for his fees. Chorley v. Belcot, Trin. 
31 Geo, 3. 37 


PLEADING. 
1. The Jeir may be charged as Agne 


in covenant which runs with the land. 
Derifley v. Cuſtance, Mich, 31 Ges. 3. 


5 

2. An infant cannot pray the WET. 
demur in any other ſtage of the pro- 
ceeding than at the time of pleading. ib. 
3. A plea of bankruptcy given by the 
5 Geo. 2. c. 30. /. 7. muſt ſtate that 
the cauſe of ation accrued before the 
bankrupicy ; ſtating that an indenture, 
on which an action of covenant is 
brought, vas executed prior to the 
bankruptcy is not ſufficient, Char/ton 
v. King, Hil, 31 Geo. 3. 156 
4. If to treſpaſs in the common called 
A. the defendant plead that A. and B. 


| 


| 
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commons lie open to each other, and 
then preſcribe for a right in both 
commons, the plaintiff muſt traverſe 
the whole preſcription. Morewoed. v. 
Mood, Hil. 31 Geo. 3. Page 157 
For all preſcriptions are entire, and, 
when pleaded, the adverſe party can- 
not deny a part only, but muſt * 
the whole 18. 
6. A defendant cannot plead non afſump- 
fit as to the whole, and a tender as to 
part. Maclellan v. Howard, Hil. 
31 Geo. 3, 194 
7. A plea in abatement is bad after a 
eneral imparlance. Evans g. f. v. 
tevens, E. 31 Geo, 3. 224 
8. So it is, if it do not give a better 
writ, but tend to ſhew that the plain- 
tiff hath no action at all. ib, 
9. A plaintiff cannot join in the ſame de- 
claration a cauſe of action as executor 
with another which accrued in his own 
right. Cockerill et Lx. Executrix, &c. 
v. Hnaſton, E. 31 Geo. 3. 277 
10, Where the goods = the teſtator 
never were in the poſſeſſion of the exe- 
cutor, he muſt declare in that charac- 
ter, ib, 
11. And whether the converſion hap- 
ned before or after the teſtator's 
death, if the goods when recovered 
will be aſſets in the hands of ihe exe- 
cutor, he may ſue for them in that 
character. ib, 
12. A count on a promiſe made by de- 
fendant as adminiſtrator to pay money 
received by him as ſuch to the plain- 
tiff's uſe, cannot be joined with other 
counts on promiſes made by the in- 
teſlate. Jennings v. Newman, Trin. 
31 Geo. 3. 347 
13. After a demurrer to a declaration of 
two counts agaiuſt two defendants, be- 
cauſe one of chem was not named in 
the laſt count, plaintiff cannot enter a 
noli prof. on that count and proceed on 
the other. Drummond v. Dorant, T rin. 
31 G. 3. 360 
14. If to an actic of treſpaſs for pulling 
down and carrying away a gate the 
defendant plead a right of way, and 
thatthe gate being wrongfully ereQed 
acroſs the ſame he took it down and 
depoſited it in a convenient place for 
the uſe of the plaimiff, to which the 
* 


N 


31 plaintiff 


52 
plaintiff replies a ſubſequent coover- | 
fion ; proof that the defendant put the 
gate upon his own premiſes, from 
whence the plaintiff might have taken 
it if he had pleafed, will not ſuſtain 
the replication. Houghton v. Butler, 
Trin. 31 Ges. 3. Page 364 
15. If defendant, after craving oyey of a 
deed, do not ſet forth the whole deed, 
the plaintiff may ſign judgment as for 
want-of a plea; or the Court will 
quaſh the plea. Vallace v. The 
Ducheſs Cumberlaud, Trin. 31 Geo. 3. 

70 
16. To a guo warrants information os 
defendant derived a title in his plea 
to the office of a burgeſs under a 
cuſtom for the common council to ad- 
mit ad libitum any perſon of the age 
of twenty-one whom they choſe ; the 
proſecutor, after denying that cuſtom, 
replied that no perſon was entitled to 
be admitted but in right of ſervitude, 
and that the defendant had not ſerved 
a ſeven years apprenticeſhip ; rejoin- 
der ſtating the ſpecial circumftances 
under which he had ſerved; on a de- 
murrer to this rejoinder, becauſe it 
was a departure from the plea, the 
Court held the replication itſelf to be 
bad, as immaterial to the title in the 
plea; and gave judgment for the de- 
fendant, R. v. Knight, Mich. 32 Ces. z. 
17. The defendant in a quo . — 
information derived title under a 
cuſtom for the mayor and burgeſſes 
« of N. in common council aſſembled, 
& under their various names of incorpo - 
© ration, from time immemorial till 
** the granting of letters patent by Q. 
„ Flizabeth, and for the mayor, bailiffs, 
and capital bargefes, in common conn - 
*© 1 afjembled ſince that time,“ to ad- 
mfr very perſon of the age of twenty- 
one whom they choſe ; attet verdict for 
the defendant eſtabliſhing this cuſtom 
the Court held it well pleaded; it ap- 
pearing to them to have been always 
exerciied by the ſame body, I the 
cm council, though conltituted of 
different perſons at different times. 423 
18. Jo trefpaſs for fiſhing in the plain- 
Ef” fiſhery, the deſendant pleaded } 


* 


that the place is an arm of the ſea ir | 


| 
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which every ſubje&t has 2 right to 
fiſh; the plaintiff in his replication 
claimed an excluſi ve right by preſerip- 
tion, traverſing the general right; 
held chat the defendant ought to take 
iſlue on the traverſe, and not to tra. 
verſe the preſcriptive right claimed 
by the plaintiff ; for the nrft traverſe 
15 a material one, and will put in iſſue 
the true queſtion in diſpute between 
the parties. Mayor, &c. of Orford v, 
Richardſon, Mich. 32 Geo, 3. Page 417 
19. Replevin for taking the plaintiff's 
goods and chattels, to wit, a lime- 
kila; avowry for rent; plea in bar 
that the lime-kiln was affixed to the 
freehold; the Court held the plea in bar 
bad, becauſe it was a departure from 
the declaration, which had treated the 
lime-kiln as a chattel. Niblet v. Smih, 
Hil. 32 Geo. 3 504 
20. When a declaration is delivered be. 
fore the c ſſoĩgn-day of a term, with 
a rule to — in the four firſt days of 
that term, the defendant cannot plead 
within that time in abetement, with. 
out a ſpecial imparlance. Doughty v. 
Laſcelles, Hil. 32 Geo. 3. 520 
21. Where executors pay a ſum of 
money on account of the teltator, 
which they need not have done, and 
bring an action to recover it back, 
they mutt declare in their own right, 
and not as executorss Munt v. Stoies, 
Hil. 32 (29, 3 6 
22. To debt on an annuity bond defend- 
ant pleaded no ſuch memorial as the 
ſtatute requires, to which plaintiff te- 
plied that there was a memorial which 
contained the names of the parties, 
Sc. and the conſideration for which 
the annuity was granted; the defend- 
ant rejoined that the conſideration 
was untruly alleged in the memorial 
to have been paid to both obligors, 
ſor that one of them did not receive 
any part of it; the rejoinder was held 
bad; firſt, becauſe it was a departure 
from the-plea ; ſecondly, becauſe the 
fact alleged refpeCing the memorial 
Cid not contradict rhe replication ; for 
the contideration might have been 
paid to the other obligor on account 
of himſelf and the co-6bligor, or to 


& ſor them both. Prad v. 
a Manger fo : em Tho 


INDEX TO THE PRINCIPAL MATTERS. 853 


The Duche/ of Cumberland, E. 32 C. 3. 
| Page 585 

23. A charter of V. 3. granted to the 
town of Liverpool, direts that the 
common council-men ſhall be elected 
in ſuch manner as was uſed beſote a 
former charter of Car. 2 ; the de- 
fendant, to a quo warrants informa- 
tion for exerciſing the office of com- 
mon council-man, pleaded, that be- 
fore the charter of Car. 2. the mayor, 
bailiffs, and burgeſſes uſed to elect 
(except at thoſe times when there was 
any bye-law to regulate the mode of 
election); it was held that the plea 
was bad, becauſe it did not ſhew what 
was the uſage in fact before the char- 
ter of Car. 2. R. V, J. Birch, E. 
32 Geo, 3. 608 
24. If a bond be given to huſband and 
wife, adminiſtratrix, the huſband 
alone may declare on it as on a bond 
made to himſelf. Ankerfein v. Clarke, 


E. 32 Geo. 3. 616 


25. In alleging a breach of covenant, 
which was for quiet enjoyment, it is 
ſufficient to allege that at the time of 
the demiſe to the plaintiff 4. B. had 
lawful right and title to the premiſes, 
and having ſach lawful right and title 
entered, &c, and evicted him, &c. ; 
without ſhewing what title A. B. had; 
or that he evicted the plaintiff by 
legal proceſs, Oc. Frfter v. Pierſon, 
E. 32 Geo. 3. ib. 617 

26, Alleging that * the party having a 
* lawful right and title entered,” is 
equivalent to ſaying ** he entered by 
lawful right and title.” 62; 

27. The flat. 4 Arn. c. 16. which allows 
double pleading, does not extend to 
penal actions. Heyrick v Foſter, Trin. 
32 Goo, 3. 701 

23. When a plaintiff in poſſe ſſon brings 
an action on the caſe againſt a wrong- 
doer, it is ſufficient to declare gene- 
rally, without diſcloſing any title : 
but when a defendant juſtifies under 
a right, it muſt be ſet out formally in 
tle plea. Grimſtead v. Marlene, Trin 
32 G 3. 718 

29. Whether contemporaneous uſage is, 
a Corporation may be pleaded in orde: 
to control the words of acharter? guerre, 


R. v. Bellringer, Trin. 32 Ges. 3. 821 


See AMENDMENT, BARON AND FEN E, 


No. 2, 3, 4. Covenant, PrAc- 


ICE. No. 35. RENT. RETILEVI x. 


No. 2. 
POLICY. 
See INSURANCE. 
POOR, 


See OVyERSEER. RaTe-Poor. 


PORTREEVE. 


See Quo WaRRANTO INFORMATION, 
No. 7. 
POWER, 


See Devise, No. 15. L1iMITATIONS» 


PRACTICE, 


t. The clerk of the rules ſhall keep a 


book for _—_— rules in ejectmenta, 
containing a liſt of the ejectments 
moved, the number of the entry, the 
county, and the names of the parties; 
and the rule ſor judgment ſhall be 
drawn up and taken away from the 
office within two days 4 the end 
of the term in which the ejectment 
ſhall be moved. Reg. Gen. Mich. 
31 Geo. 3. Page 1 
2. Plaintiff cannot ſign judgment for 
want of a plea til! the expiration of 24 
hours after demand of a plea, whether 
the time for pleading be or be not ex- 
pired when fuch demand is made. 
Bowles v. Edwards, Mich. 31 Geo. 3. 


118 


3. If the ſheriff appoint a ſpecial bailiff 
at the plaintiff's requeſt, the latter 
cannot ru'e the ſheriff to return the 
writ. De Moranda v. Dunkin, Mich, 
31 G. 3. : 19 

4. The Court will not diſcharge a de- 
fendant out of cuſtody on _ com- 
mon bail, on the ground that he was 
inſane at the time of the arreſt. Nutt 
v. Verney, Mich. 31 C. 3. 121 

A defendant has four clear days after 
final judgment to put in bail in error. 
Bennet v. Nichols, Mick. 3\ Geo. 3. ib, 

6. The Court will permit a devifee, not 
having been in poſſeſſion, to defend 
in cjectment as landlord, under 116 2, 


313 C. 19. 


1 
. 
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c. 19. / 13. 
Dancaſler. Mich. 31 Geo 3. Page 122 
7. When a rule to ſet aſide proceedings 
for irregularity, and to ſtay proceed- 
ings in the mean time, is obtained, 
the proceedings are ſuſpended for all 
purpoſes till the rule is diſpoſed of. 
Swayne v. Crammond, Hil. 31 Geo, 3. 
| 176 
8. And therefore the time for tg 
bail remains the ſame after the rule is 
diſcharged, as it was when it was 
granted, 7b, 
9. On a rule to plead, reply, &c. in 
four days, if the party on whom the 
rule is made delay complying with it 
till the morning of the fifth day, the 
adverſe party may refuſe to receive 
it, and ſign judgment. Thomſen v. 
Ryall, Hil. 31 Geo. 3. 195 
10. Where bail are put in after attach- 
ing the ſheriff, and a trial has not 
been loſt, the Court will ſet aſide the 
attachment; for in this caſe the plain- 
tiff is not entitled to the benefit of it 
as a ſecurity, in caſe he ſhould re- 
cover: /ecas, if a trial has been loſt, 
Hill v. Bolt, Trin 31 Geo. 3. 352 
\ Gravett v. William, Trin. 15 Geo. 3. 
B.R. ib. n 
11. After demurrer to a declaration 
two counts againſt two defendants, be- 
cauſe one of them was not named in the 
laſt count, the plaintiff cannot enter a 
nol, preſ. on that count, and proceed 
on the other. 
Trin. 31 Geo. 3. 360 
12. Plaintiff cannot ſign judgment for 
the defendant's refuſing to pay 4 4. for 
the warrant of attorney when the copy 
of the declaration is delivered to him. 
Oneale v. Price, Trin. 31 Geo. 3. 370 
13. If defendant, after craving oyer of 
a deed, do not ſet forth the eubol: 
deed, the plaintiff may fign judgment 
as for want of a plea; or the Court 
will quaſh the plea, Wallace v, The 
Ducheſs of Cumberland, Trin. 31 Geo. 3. 
70 
14. Wiere the defendant, in an ot 
of debt on bond, after craving oyer, 
and ſetting it out truly, pleaded pay 
ment, on which the plaintiff tock, 
iſſue, and ſerved defendant's attorney 
with a rule to abide, &c, and gave 


of 


Drummend v. Dorant, 
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notice of trial; and aſterwards de- 
fendant returned the paper- book, ſet. 
ting out a falſe oyer of the bond, and 
pleading as before, on which plain- 
tiff inrolled the true condition, and 
demurred ; the Court ordered all the 
22 to be ſtruck out, and that 
plaintiff ſhould have judgment, and 
that the defendant? attorney ſhould 
pay all the coſts. Ferguſon v. Mac- 
treth, Hil. 24. G. 3. B. R. cited. P. 350, 1 
15. Where the action is by original, the 
defendant has till four days after the 
quarts die peſt to put in bail. Frampton 
v. Barber, Trin, 31 CG. 3. 277 
16. Where any ſheriff before his ging 
out of office ſhall arreſt any dete cant, 
and a cepi corpus be returned, he may 
within the legal time allowed be called 
upon to bring in the body, thuygh he 
may be out of office before uc rule 
be granted. Reg. Gen, Trin. 31 Geo. ;, 
47: 

17. Trying a ſeigned iſſue with: ke 
conſent of the Court, is a contempt 
of the Court; and after ſuch a trial 
they will ſtay the proceedings. Haix 
v. Lord Berkeley, Mich, 32 G. 3. 402 
18. The Court will not ſet aſide a de- 
fendant's execution for the coſts of a 
nonſuit ſued out after allowance- of a 
writ of error, becauſe the writ of 
error can only be for delay. &Kempiand 
v. Macauley, Mich. 32. G. 3. 436 
19. If a record be ever ſo erroneous, 
the plaintiff, who has made default 
by ſuffering a nonſuir, can never have 

a judgment afterwards in his Ser- 
i, 

20. Where defendant's attorney in effect 
told the plaintiff that the writ of error 
was brought for delay, the Court re- 
fuſed to ſtay proceedings pending it. 
Law v. Smith, Mich. 30 Geo. 3 B. R. 
436, n. 

21. The ſame on a fimilar declaration 
by one of the bail. Evans v. Gilbert, 
Trin. 31 Geo. 3. B. R. ib, 
22, When a deferdant, who has ſuf- 
fered judgment by default in a cri- 
minal proſecution, is brought up for 
judgment, each party ſhould come 
prepared with affidavits diſcloſing his 
own caſe [if he mean to produce any 
aftidavit at all]; but if in the coutſe 


of 
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of the inquiry the Court wiſh to have 


any point further explained, they will 


give the defendant an opportunity of 
anſwering it on a future day. . v. 
Wilſon, Mich. 42 Geo, 3. Page 487 
23. The defendant having ſuffered 
judgment by default in an action of 
aſſumpſit on a foreign judgment, the 
Court would not refer it tothe Maſter 
to ſee what was due, and give the 
plaintiff leave to enter up final judg- 
ment for ſuch ſum, without executing 
a writ of inquiry. Mein v. Lord 
Maſſareene et Lx. Mich. 32. Geo. 3. 493 
24. Bail 1s not regularly put in till the 
allowance of it has been ſerved, even 
though the plaintiff oppoſe the juſti- 
fication. R. v. Sheriff of Middleſex, 
Mich. 32 G. 3. ib. 
25. And the ſheriff is liable to an at- 
tachment for not bringing in the 
body, if the allowance be not ſerved, 
though the bail juſtified, ib, 
26. If it appear to the Court that the 
debt ſued for is under 40s. they will 
on motion, ſtay the proceedings be- 
fore trial, Kennard v. Jones, Mich. 
32 Geo, 3. 495 
27, All writs muſt be returned by the 
ſheriff on the day on which the rule 
for returning the ſame expires; and 
in default thereof the plaintiff is at 
liberty to move for an attachment on 
the next day, Reg, Gen. Mich. 
32 Ce. 3. 496 
28. Thedefendant in ejectment is entitled 
to the general reply, where the plain- 
vf claiming by deſcent proves his 
pedigree and ſtops, and the defend- 
ant ſets up a new caſe in his defence, 
which is anſwered by evidence on the 
part of the plaintiM Goodtitle d. 
Rewett v. Braham, I rial at bar, Hil. 
32 Ges, 3. 497 
29. If one of ſeveral defendants reſide 
within 30 miles of London, it is not 
neceſſary to give the 10 days notice 
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without a ſpecial imparlance. Doughty 
v. Laſcelles, Hil. 32 Geo. 3. Page 520 
31. The venue was in London, and ver- 
dict for plaintiff without defence, 
which was ſet aſide, becaufe only 
eight days notice of trial was given, 
the defendant reſiding in India Douglas 
v. Ray, Hil. 32 Geo. 552 
32. If a plea be — of on a Satur- 
day, the defendant has 24 hours to 
plead after the demand, excluſive of 
Sunday. Solomons v. Freeman, Hil, 
32 8. 3. 5 
33. If iſſue in a London cauſe be joined 
early enough in a term to enable the 
plaintiff to give notice of trial for the 
ſittings after that term, the defendant 
is not entitled to judgment as in caie 
of a nonſuit for not proceeding to 
trial, unleſs the plaintiff has in fact 
given notice of trial. Munt v. Tre- 
mamondo, Hil. 32 Geo. 3, ib, 
34. Where ſeveral perſons have ſepa- 
rately incurred penalties for printing 
illegal ſchemes of the lottery, a ſe- 
parate affidavit muſt be made, and 
filed againſt each of them; and if. 
they be all joined in one affidavit, the 
irregularity is not waved by their 
putting in bail : but the Court, on 
motion, will ſtay the proceedings 
againſt all of them. Goodwin 9. t. v. 
Parry, Hil. 32 Geo. 3. 577 
35. If a plea be filed before the bail are 
perfected, it is a nullity, and does not 
become a good plea by perfecting the 
bail afterwards. Inn v. Calvert, Hils 
32 Geo. 3. 578 
36. On every appointment by the Maſ- 
ter, the party terved ſhall attend ſuch 
appointment without waiting for a 
| ſecond; otherwiſe the Maiter ſhall 
proceed ex parte on the firſt appoint- 
ment. Reg, Gen, Hil. 32 Geo. 3. 580 
37. Aire facias mult lie in the ſheriff's 
office the laſt four days before the re- 
turn. Forty v. Hermer, E. 32 Geo. 3. 


of trial required by 14 Geo. 2. c. 17. 
J. 3. Per Aſpburſt, J. in Perry v. Tack 
fon, Hil. 32 G. 3. | 20 
30. When a declaration is delivered be- 
fore the effoign.day of a term, with 
a rule to plead in the four firſt days 
of that tem, the defendant cannot 
picad within that time in abatement 


31 4 
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38. A bill of Mid«.e/ex may be return- 


able the ſame day that it is ſued out. 
Oxlade v. Davidſon, E. 32 Geo. 3. 40 
39. The defendant in au information on 
24 Geo. 3. c. 26. / 64. muit make 
his application for a mandamus for 
the examination of wilneſles _ 
8 
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plea pleaded. R. v. Helland, E. 
32 Geo. 3. Page 662 
40. When there is only one ie facias 
againſt bail, and the proceedings are 
by bill, there need be only four days 
excluſive between the teſte and re- 
turn of it. Bell v. Tackjon, E. 32G. 3. 
66 
41- When a priſoner pleads, he nol 
ive the plaintiff notice of his plea. 
homas v. Prichard, E. 32 Geo. 3. 664 
42. If a plaintiff do not proceed to trial 
or judgment within three terms againſt 
the defendant (a priſoner), the latter 
is not entitled to be diſcharged until 
the expiration of the third term. 76. 
43. If an action be brought on a judg- 
ment, which is irregular, the whole 
proceedings may be ſet aſide in one 
rule. Barlow v. Kaye, E. 32 Geo. 3. 
688 
44. Judgment as in caſe of a nonſuit 
may be given in a traverſe of a return 
to a mandamus. R. v. The Mayer, 
&c. of Stafford, E. 32 Ges. 3. 689 
45. If feparate actions be brought 
againſt the acceptor and indorſers of 
a bill, the Court will ſtay the pro- 
ceedings againſt any of the indorſers 
on payment of the bill and coſts of 
that action, but not againſt the accep- 
tor without payment of coſts in all 
the actions. Smith v. Woodcock, E. 
2 Geo. 3. 691 
46. Only the defendant or defendants 
in one action can be included in a 
bailable writ: cut, if the writ be 
not bailable, Holland v. Johnſon, E. 
32 Geo. 3. 695 
47- The Court will not ſtay the pro- 
ceedings till the plaintiff, a foreigner, 
ive ſecurity for the coſts, unleſs the 
— have put in bail. De la 
Preuve v. The Duc de Biron, E. 32 — 3. 
7 
48. The Court will permit a K 
to carry a record of an iſſue, directed 
by Chancery, down to trial, on a 
ſuggeſtion that the plaintiff intends 
to delay it. Humpage v. Rowley, Trin. 
32 Geo. 3. 767 


See ArrIDAVIr, No. 3. 5, 6, 7. Ar- 
TORNEY, No. 1, 2, 3, 4. 6. BiLLs 


K 


INDEX TO THE PRINCIPAL MATTERS. 
the four firſt full days, if at all, after | 


or Excnance, No. 8. Cors, 
No, 1, 2. 7. IN SOL VE Ny, No. 2, 3. 
NoTiCE. 


PREROGATIVE, 
See ExTExT. RaTEs, No. z. 


PRESCRIPTION. 


See CusTON. PLEADING, No, 4, ;, 
16, 17, 18, 


PRESUMPTION, 
Ser ManRiaGe, No. 1. 3. 


1. In the caſe of a plain truſt, where 
the truſtees were directed to convey 
to a devriſee on his attairing 21, the 
jury may be directed to preſume a 
conveyance at any time afterwards, 
though conſiderably le(s than 20 years, 
England d. Syburn v. Slade, E. 32 C. z. 

Page 682 


See Devise, No. 14, ig. MaR NTA, 
No. 1. 3. OvuTLawkr, No. g. 


PRINTER, 
See Lor TERT. 


PRISONER. 


1. A warrant of attorney to confels 
judgment executed by a priſoner io 
cuſtody on criminal proceſs is good, 
though he have no attorrey preſent, 
Charlon v. Fletcher, Mick. 32 Ges. 3. 

433 


See CosTs, No. 8. Ixquis1T1ON. 
InsSOLVENT, No. 2, 3. l'KAcrier, 
No. 41, 42. 


PRIVILEGE. 


See Ax REST. | 
PRIZE. 


1. The prize courts and courts of lords 
commiſſioners of appeals have the 
ſole and excluſive juriſdifion over the 
queſtion of prize cr no prize, and who 
are the captors, notwithſt:nding ary 
of the prize acts; and if they pro- 
nounce a ſentence of condemnation, 


adjudging alſo who are the * 
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the courts of common law cannot 
examine the juſtice or propriety of it, 
even though perhaps they would have 
put a different conſtruction on the 
rize acts. And the ſame courts 
ave power to enforce their decrees. 
Lord Camden v. Home, in error, Mich. 
32 Geo. 3. Page 382 
2. Therefore where the lords commil- 
fioners bad iſſued a monition after 
ſentence to a navy agent, employed 
by perſons ſuppoſed to be entitled to 
the prize, requiring him to bring the 
produce of it into court to be diſtri- 
buted among the perſons declared to 
be entitled by their ſentence, this 
Court refuſed to grant a prohibition. 


ib. 
PROBATE. 


1. The only way of proving a right to 
perſonal property under a will 1s by 
the probate. R, v. The Inhabitants of 
Netherjſeal. E. 31 Geo. 3. 258 


PROHIBITION. 


1. Prohibition was granted to ſtay a 
ſuit in the ſpiritual court for breaking 
open a cheſt in the church, and taking 
away the title-deeds to the advowſon. 
Gardner v. Parker, Trin. 31 G. z. 351 


See PRIZE. 


PROMISSORY NOTES. 
Ste BiLLs oF EXCHANGE. 


PUBLICATION, 
See LIS EL. LOTTERY. 


PURCHASER. 
Lee Devise, LimiTATtiONS. 


2 


QUARANTINE. 


1. The 26 Geo, 2.c. 6. /. 1. enacts, that 
all perſons going on board ſhips, com- 
ing from infected places, ſhall obey 
ſuch orders as the king in council ſhall 
make, without annexing any particu- 
lar puniſhment; the diſobedience of 
ſuch an order is an indictable offence, 
and puniſhable as a miſdemeanor at 
common law, R. 7. J. Harris, Hil. 
31 Geo. 3. 202 


875 


2. Quære, Whether the penalties in the 
5th ec of the act attach on any other 
than the captain, ſeamen, or paſſen- 
gers? Page 202 


QUIAEMFPTORES. 
See Manor, No. 1. 


QUO WARRANTO, Information in 
nature of. 


1. An application for a g. . informa- 
tion made on the affidavits of ſeveral 
perſons, of whom all but one have 
conſented to the election propoſed to 
be impeached, may be granted on 
the affidavit of that one, if he avow 
himſelf to be the relator. R. v. Sym- 
mont, E. 31 Geo, 3. 223 

2. Upon a queſtion concerning the vali- 
dity of an election to a vacant fellow - 
ſhip made by the fellows of Trinity 
Hall, Cambridge, which was diſputed 
by the Maſter, the Court held that 
an information in nature of us war- 
ranto would not lie ; but thought the 
proper remedy in ſuch caſe was by 
mandamus, or by an action brought 
by the fellow appointed by the Maſter 
to try his right, R, v, Gregory, £. 
12 Geo. 3. 240, u. 

3. Where leave had been granted by the 

Court to file an information in nature 
of quo <varranto againſt a party for 
claiming to be common council-man 
of York, and the relator by his replica- 
tion atcacked alſo the defendant's 
title as freeman, which had been 
ſtated in the introduQtory part of his 
plea, the Court refuſed to ſtrike it 
out, or direct their officer to enter a 
noli praſegui. R. v. Brown, E. 31 
Geo, 3. 276 

4. When a proper caſe has been laid 
before the Court to induce them to 
grant an information, they have ne- 
ver exerciſed any control over it after- 
wards, as to the manner in which it 
is to be conduded. ih, 

5. The Court wi | not grant an inſorm- 
ation in nature of g. av, againlt a per- 
ſon who has been in the peaccable 
poſſeſſion of his franchiſe ſix years. 
R. v. Dickin, Hil 31 Geo. 3. 282 

6. The Court will not grant a guo wwar- 
rants information to try the validity 


of 


358 


of an election to the office of ·˖ church- 
wardens, becauſe it is no uſurpation 
on the crown. R. v. Shepherd, Mich. 
32 — 5 Page 381 
7. The de 

the office of portreeve by an homage 
conſiſting of twenty-three free tenants; 
the jury found on a ſpecial verdict that 
twenty-one of theſe perſons were not 
free tenants; and this Court held the 
election to be void. R. v. Mein, Mich. 
32 Geo. 3. 480 
The Court will not grant a ue v 
rants information to impeach a deri- 
vative title, if the perſon claiming 
the original title has been in the un- 
diſturbed poſſeſſion of his office fix 
years. R. v. G. Peacoct, E. 32 
Geo. 3. 684 


See Cos rs, No. 8. PLitapixG, No, 
16, 17. 


R 


RATES. 


1. Houſes built on land embanked from 
the T hames in purſuance of the 7 G. z. 
ce. 37. which veſts thoſe lands in the 
owners free from taxes, are not liable 
to be aſſeſſed to the general land-tax 
:mpoſed by 27 Geo. 3., though the 
latter is conceived in general terms, 
and is ſubſequent in point of time to 
the act creating the exemption. 71. 
trams v. Pritchard, Mich. 31 G. 3. 2 
Nor are they liable to be aſieſſed to 
the rates made under the 11 Geo, 3. 
. 29. Eddington v. Borman, Mich. 31 
G. 3. + 
3. The owner of ſtables in 7arybone, 
which were rented by the colonel of a 
troop of horſe, for the ule of the 
troop, (by the authority of the king,) 
is liadle to be allefied for them to the 
rates made under . 10 G. 3. c. 23. 
for paving, Fc. Marybone patiſh. 
Echerjail v. Briggs, Mich. 31 C. 3. © 


Ste APPEAL. 


RATE. PO OR. 
1. Appeal againſt it muſt be to the 
Sethons neat aſter the allowance of it. 
R v. J. Atxint, Mich. 31 G. 3. 


2. Indi it at a ſuni-quert le llions it be 


diſmiſſed for not raving been made io | 


endant relied on an election to 


12 


| 


' 


| 


» 
I 


. 
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time, and it be removed by certiorari 
into B. R., the Court will rot £0 into 
any objection appearing upon the 
face of it. age 12 
. A barge-way and toll-gate in the 
hamlet of Hampton-wick, purchaſed 
by the city of London by virtue of the 
17 Geo. 3. c. 18. (for completing the 
navigation of the Thames, and em- 
powering the city to levy tolls and 
duties towards the charges of the na- 
vigation, ) are rateable towards the re- 
lief of the poor for ſuch tolls as be- 
come due there, notwithſtanding the 
tolls are collected in another pariſh, 
R. v. The Mayor, &c. of Lender, 
Mich. 31 Geo. 3 21 
. Where a pariſh conſiſted of two ſepa- 
rate diſtrits, each of which imme. 
morially made a ſeparate rate, but 
the money when raiſed was blended 
together in one joint fund, though 
applied in certain proportions; and 
the Seſſions did not find it as a fat 
that the pariſh could not reap the be- 
nefit of the 43 Eliz.; it was held that 
the diſtrits were not entitled to main- 
tain their own poor ſeparate y, though 
ſince 1648 they had conftartly had in 
the whole more than four overſeers, 
ſome of whom were choſen ſeparately 
by the hamlet, and though the ham- 
let had immemorially had a conſtable 
of its own, and ſince 1709 certificates 
had been granted to and from the 
hamlet ta third pariſhes, and orders 
of removal made to and from it, E. 
v. T. Newell, E. 31 Geo. 3 266 
If a poor rate be not publiſhed in the 
church on the Sunday next aſter it 15 
aliowed, it 1s a nullity ; and paymen* 
under it cannot be enforced, though 
there be an appeal to the Seſions 
which was diſiniſſed. R. v. New- 
combe, Trin. 31 Geo. 3. 353 


6, It a party appeal againſt a poor rate 


on the ground that he has no ratead'e 
property in the pariſh, the reſpond- 
ens muſt firſt eſtabliſh their caſe, 
R. v. The Inhabitants of Newbury, 
32 Geo. 3." 475 


If the owner of an houſe occupy part 
of it, he is hable to be rated to the 
poer for the whole, ualeſs _ 


diſtinct occupation of the reſt by ſome 
other perſon, R. v. The Inhabitants 
of St. Mary the Leſi, Durbam, Mich. 
32 Geo. 3, FE Page 477 
„Where by a navigation act the pro- 
prietor was entitled to a toll of four 
ſhillings per ton for goods carried 
from A. to B. or from B. to A. and 
to a proportionable ſum for any leſs 
diſtance; and was alſo enabled to 
appoint any place of collection; it 
was held that the toils for goods car- 
ried the whole voyage from 4. to B. 
are rateable in B. though in fact they 
are collected in a pariſh between 4. 
and B.; becauſe the tolls become due 
where the voyage is completed. R. v. 
Page, Hil. 32 Geo. 3. 543 
9. Property is not rateable to the poor, 
unleſs there be ſome perſon in the | 
beneficial occupation of it, R. v. The 
Commiſſioners of Salter's Load Sluice 
Navigation, rin. 32 Geo. 3. 730 
10. Therefore where by an act of par- 
liament the commiſſioners of a navi- 
gation were authoriſed to take certain 
tolls, the whole of which were direct- 
ed to be applied to public purpoſes, 
it was held that the tolls were not 
rateable to the poor. ib. 
11. Ships are rateable to the poor in the 
pariſh to which they belong. R. v. S. | 
White, Trin. 32 Geo. 3. 771 
12. So is ſtock in trade. ib, 
13. But houſehold furniture is not. 76, 
14. Neither is money, whether at inte- 


reſt or not. ib, 
15. Nor the pay of officers in the navy, 
or of merchants' ſhips, ib, 


16, Nor the ialaries of officers of the 
cuſtoms, or of merchants? clerks, 16. 

17. County juſtices cannot rate a parith 
within their juriſdiction, in aid of an- 
other pariſh, lying within a borough, 
which has an exclufive juriſdiction, 
though within the ſame hundred and 
county, R. v. T. Halbeche, Trin. 32 
Geo. 3. 778 

18. For the juſtices of the county, hav- 
ing no juriſdiction in the borough, 
have no means of inquiring into the 
truth of the complaint. i 


Ste APPEAL. Wir rss, No. 1. 
RECOGNIZ ANC k. 
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REMAINDER, 
See DEvise, Linitartrions, 


REMOVAL. 
See OK DER OF REMOVAL, 


RENT. 


1. To an avowry for rent the tenant 
may plead payment of a ground reat 
to the original landlord. Sapsford v. 
Flecher, Hil. 32 Geo. 3. Page 511 

2. But there can be no ſet-off to an 
avowry for rent. 26. 512. and Graham 
v. Fraine, Hil. 24 Geo. 2. and Lay- 
cock v. Tufnell, Z. 27 Geo. 3, 10. 


REPAIRS, 
See FEN CES. 


REPLEVIN, 


1. In an action againſt the ſheriff for 
taking inſufficient pledges in replevin 
the plaintiff cannot recover damages 
beyond the value of the diſtreſs. Yea 
v. Lethbridge. Mich. 32 Geo. 3. 433 

2. A judgment in replevin “ that the 
«« defendants have a return of the 
* cattle, and recover their damages 
and coſts aſſeſſed by the jury, c.“ 
is good either as a judgment at com- 
mon law, though the return be not 
adjudged irrepleviſable, or as a judg- 
ment under 21 Hen. 8. c. 19. which 
entitles the defendants to damages 
and colts, Gamon v. Jones, in error. 
Hil. 31 Geo 3. 50g 

See PLEADING, No. 19, Rent. 


RESIGNATION BOND. 


1. Qu. Whether a bond of reſignation 
with condition to reſide, to relign for 
the patron's ſon to be preſented, and 
to keep the premiſes on the living in 
repair, be not good in law ? Partridge 
v. Whifton, Trin, 31 G. 3. 359 


See Box b, No. 1, 2. 


REVENUE OFFICER, 


1, If a revenve officer ſeize goods as 
forſcited which are not liable to ſeiz- 
ure, ard take money of the owner to 
releaſe them, the latter may recover 
back the money in an action for money 


Se: Cos rs, No. 3. SHERLPE, No. 2, 3. 


had 


260 
had and received. Irving v. Milſen, 


2. 


ww) 


4- 


LL 


Se LIuITATIORSs, No. 1, 2, 3. 


Se SHERIFF, No. 5. 


Þ. 
2+ 
CO 
4+ 
5 


©. Appointment before the Mater, Hi/. 
Lee RaTz-Poor, No. 15, 16. 
See PRACTICE, No. 37. 40. 


Tre PFis ner. 


. The 9 Geo. 2. c. 35. /- 26., which 


Mich. 32 Ce. 3. Page 485 
In ſuch an action a month's notice 
need not be given under 23 Geo. 3: c. 


70. /. zo. 1b. 


enacts that proſecutions for aſſaults on 
revenue officers may be tried in any 


— — 


INDEX TO THE PRINCIPAL MATTERS. 


8EAL, 


See OuTLAwRY, No. g. 


SEALING. 


Sie DEED. 


SECURITY rox COSTS, 


county, only extends to aſſaults on | Sce PRaAcTtice, No. 47. 


them gua officers: and a defendant 
having been found guilty on an in- 
dictment of a common aſſault on the 
proſecutor, who was in fact an exciſe 
officer, this Court arreſted the judg- 
ment, though the proſecutor was de- 
ſcribed to be an exciſe officer, the 
offence being laid in Surry, and the 
venue in Middleſex. R. v. Cartwright, 
Mich. 32 Geo. 3. 490 
Aſſumpſit for money had and receiv- 
ed does not lie againſt an exciſe offi- 
cer to recover duties received by him 
after the act impoſing them is repeal- 
ed, if he have paid them over to his 
ſuperior. Greezaway v. Hurd, Hil. 
32 Gro 3. 53 
The officer in ſuch caſe is entitled to 
notice a month before the action is 


brought by 23 C. 3.c. 70. J. 30. ib. 
REVOCATION. | 


RIOT. 


RULES or COURT, 


Ejectments, Mich. 31 C. 3. I 
Afidavit, No. 3. E. 31 Geo. 3. 284 
Sheriff, Trin. 31 Geo. 3. 379 


Attorney, Trin. 31 G. 3. 379. 492 
Return of writ, Mich. 32 G. 3. 496 


32 Geo. 3. 580 


8 
SALARIES. 


SCIRE FACIAS. 


SE A. 


See APPEAL. 


SEIZURE. 


See Revexuk OrFicee, No. 1. 


SERVICES, 


Sce MAN OR, No. 1. 


SESSIONS, 


1. If the Seſſions draw a concluſion of 


fact that the taking of a tenement is 
fraudulent, or that it does not amount 
to 10/, per ann. it is deciſive here, 
though they ſtate all the facts, and 
refer the conſideration of thoſe queſ- 


tions to the Court. R. v. The Iuba- 


bitants of Llanwinis, Mich, 32 G. z. 
Page 473 


2. The Court will refer an attorney's 


bill to be taxed, though all the buſi. 
neſs be done at the quarter ſefſions, 
Ex parte Williams, Mich. 32 Ges. ;. 


496 
3. The ſheriff has no authority to ho 


a bond for the appearance of perlons 
arreſted by him under proceſs iſſuin 
upon an indict ment at the quarter {c!- 
ſioas for a miſdemeanor ; he can oy 
take recognizance for their appear- 
ance. Bengough v. Rſiter, Hil. 32 
Geo 3. 5035 
ATTORNEY, No. 3. 
CosTs, No. 3. CounTY STOCK, 
OvEsRSEkR., No. 1. RaTE-Poor, 


No. 1. 
SET.OFF. 


1. If A. recover againſt C., and C. re- 


cover agairſt A. and B; the Court 
will permit C. on motion to ſet of 
the damages which he has recovered 
againſt thoſe obtained by A. on his 
undertaking that the bill of A.'s at- 
torney in the firſt action ſhal! be (atiſ- 
fied, he baving a lien on the judg- 
ment for his coſts, Mitchell v. Olatela, 


Hil. 31 Geo. 3. : 4. 


2. There can be no ſet · off to an avowry 
for rent, Sapsford v. Fletcher, Hil. 
32 C. 3. 511. and Graham v. Fraine, 
Hil, 24 G. 2. and Laycack v. Tuffnell, 
E. 27 Gee. 3. Page 123 

See BaxKRuPT, No. 5. RENT. 


SETTLEMENT SY APPREN- 
TICESHIP. 


1, Serving forty days under an indent- 
ure of apprenticeſhip to an infant will 
give a ſetitlement. R. v. Iubabitants of 
St. Petrox, Dartmouth, Hil. 31 G. 3. 196 

2. Money given by the pariſh officers, 
in the caſe of a voluntary binding, as 
the conſideration of taking an ap- 
prentice is not liable to the duty im- 
poſed by the 8 Aun. c. 9. J. 35.; for 
it comes within the exception to it, as 


being at the public charge of rhe om 
iD, 


3. Neither is any duty payable for any 
conſideration money, unleſs it be 
given to, or to the uſe of, the maſter 
or miſtreſs of the apprentice. ib. 

4. If an apprenice to a certificated per- 
ſon be aſſigned to a ſecond maſter in 
the ſame pariſh, he cannot gain a 
ſettlement in that pariſh by ſerving 
the ſecond maſter. R. v. The Inha- 
bitants of Hinkley, Trin. 31 G. 3. 371\ 

5. f the friends of an apprentice cove 
nant to maintain him, and to provide 
him with clothes, it is not ſuch a 


benefit as is liable to the duty impoſed | 


by 8 Aur. c. 9. /. 25. R v. The Inha- 
bitants of Leighton, Trin. 32 G. 3. 732 
6. Ard conſequently a ſettlement may be 
gained by ſerving 40 days under an 
denture of apprenticeſhip, contain- 
ing fuch a covenant, although no ad- 
dqinional duty be paid for it. 16, 
7. The additional duty impoſed by 8 
Ann. c. 9. /. 45. only attaches on 
tings actually given, or contracted 
to be given, to tre maſter, 16. 


8. No ſettlement is gained by ſerving | 


under an agreement of apprentice- 
thin, not ſtamped. R. v. The Inba- 
6.:ants of Dit. hingham, Trin. 32 C. 3. 


6 
oy BIRTH. 2 


1. Where a certificate was granted to 
the pauper «nd bis ſt, Which latter 


| 


— 
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871 


appeared afterwards to have had a 
former huſband living at the time, 


and a child was born during the coha- 


bitation of the pauper and his ſup- 
poſed wife in the certiſicated pariſh, 
and was baptized as their child; this 
was held ſufficient evidence of baſ- 
tardy to ſettle the child where born. 
R. v. The Inhabitants of Labbenbam, 
E. 31 Geo. 3. Page 251 


ay CERTIFICATE. 


The infant of a perſon, living at . 
under a certificate, ſerved a year at 
B. (an extraparochial place) under a 
yearly living, and then returned ta 
A. under twenty-one, where he was 
hired and ſerved a year; it was held 
that he gained no ſettlement in A. 
R. v. Inhabitants of Collingbourn Dacis, 
Hil. 31 Geo. 3. 199 

2, A certificate is only concluſive upon 

the pariſh granting it, with reſpe& to 
that pariſh to which it is granted; 
though it is prima facze evidence as ta 
others, Aud therefore where 4. 
granted a certificate to B. acknow- 
ledging the pauper and his wif? to be 
their pariſhioners, it was held to be 
competent to 4. as between that 
pariſh and C. to ſhew that the woman 
{uppoſed to be the pauper's wife had 
a former huſband living at the time of 
her marriage with the pauper. R. v. 
The Inhabitants of Lubbenham, E. 31 
Ceo, 3. 251 

3. It an apprentice to a certificated per- 

ſon be aſſigned to a ſecond maſter in 

the ſame pariſh, he cannot gain a 

ſettlement in that pariſh by ſerving 

the ſecond maſter, R v. The Inha- 

bitents of Hiucdlen, Trin. 31 Geo. 3. 


371 

4. A pariſh certificate only e oh 
certificated man, his wife, and thoſe 
children who live with him; but does 
not extend to grandchildren, K. v. 
The Inhabitants of Darlington, Trin. 
32 Geo. 3 797 
5. Whether a certificate be abandoned 
by the head of the family returning 
to the certifying pariſh, leaving bis 
children in the patitu to which the cer- 
tiicare 1: granted ? 2s. 800, 804 
Sole 


862 
SETTLEMENT my ESTATE. 


1. If A. reſiding on a cottage of his own, | 


grant it by leaſe and releaſe to B. in 
fee, in conſideration of 3C/., with a 
proviſo, © that 4. ſhall live in and 
** occupy the ſaid cottage with the ap- 
« purtenances as he had therefore 
4% done, for life; B. only takes a 
remainder after an eſtate for life in 
A.; and therefore has not ſuch an 
intereſt during A.'s life, as will en- 
able him to gain a ſettlement by a re- 
ſidence on the eſtate. R. v. Inbabit- 


ants Eatington, Hil. 31G. 3. P. 177 | 


2. Secs, if there had not been the 
word © occupy” in the proviſo. 
Sembl. ib 
3. The word « occupy” reſerved the 
whole eſtate, 16. 


zy HIRING AND SERVICE. 


1. The ſervant a few days before the 
end of the year, for which he was 
hired, went away in order to get an- 
other place for the next year, with- 
out aſking his maſter's conſent: on 
his return before the end of the year, 
the maſter inſiſted on turning him 
away, and offered him his wages up 
to that time, which he accepted with- 
out making any objection; this was 
held to be a diſſolution of the con- 
tract, and defeated the ſettlement, 
though the ſervant 2v7/ed to ſtay out 
the year. N. v. Inhabitants of Clay- 
hyden, Mich. 31 Ges. 3. too 
2. Service under a hiring for ſeven years 
to work only 13 hours in the day, and 
Sundays excepted, will not give a 
ſettlement, 'The ſervant muſt be un- 
der the control of the malter for the 
whole year. R. v. Inhatitants of 
Kingiwinford, E. 31 Geo, 3. 219 
3. Service for a year under a hiring 
« at 3s. per week the year round, 
with liberty to go on a fortn 
notice, will give a ſeitlement. 

The Inhabitants of Birdbrooke, E. 31 
Geo. 3. 245 
4. A retroſpective hiring will not give 
a ſettlement. R. v. The Inhabitants 
of Marion, E. 31 Geo. 3. 

5. Ablence at the beginning, 


=, 
he middle, 


or the end of the year, may be dil. 


þ 


| 


N. 
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penſed with, either with the conſent 
of the maſter, or for an excuſahls 
cauſe. R. v. The Inhabitants of Ea 
Shefford, Trin. 32 Geo. 3, Page #66 
6. And a ſettlement was gained, though 
the pauper ran away without leave, 
was brought back by a juſtice's wat. 
rant after 13 weeks abſence, and then 
conſented to have a deduction made 
out of his wages for that time, 4, 


BY OFFICE, 


1. A ſettlement was gained by ſerving 
the office of hog-ringer ſor the pariſh; 
it being {tated that the pauper was 
choſen and ſworn in at a court-leet ; 
and that it was an office of great an. 
tiquity, and ſerviceable to the pariſh, 
R. v. The Inhabitants of Whitthja, 
Trin. 32 Geo. 3. 807 

2. A ſettlement may be gained by ſerv- 


ing the office of tithingman, 863 
3. Or that of borſholder, ib, 
4. Or that of aletaſter. ib. 
5. Or that of hayward. ih, 


BY TENEMENT, 


1. A. occupied a tenement of 10/, 
a-year, and died leaving three chil. 
dren living, to two of whom he be- 
queathed 5 s, each, and to the latter 
whom he made executrix, the reſi- 
due of his property; the pauper who 
had before married the executrix, re- 
ſided on the tenement above 40 days, 
and paid rent for it ; this was held to 
gain him a ſettlement, though the 
wife never proved the will. R. v. 
The Inhabitants of Netherjeal, E. 31 
Geo. 3, | 258 

2. A ſettlement may be gained by rent- 

ing the fogs or after-graſs of a mea · 
dow of the yearly value of 10/1. R. v. 
The Inhabitants of Brampton, Trin. 
31 Geo. 3. 3 

If the Seflions draw a concluſion of 

fact that the taking of a tenement 15 
fraudulent, or that it does not amount 
to 10 J. per ann, it is deciſive here, 
though they fate all the facts, and 
refer the conſideration of thoſe queſ- 
tions to this Court. E. v. The Inha- 

bitants of Llanwinio, Mich. 32 Geo. 3- 

473 
4. The 
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4. The pauper rented 20 cows at 3 /. 
10s. per annum each, and agreed 
with the farmer that they ſhould be 
fed in particular fields for a certain 
part of the year, during which time no 
other cattle were to depaſture there, it 
was held that he took a tenement 
within the 13 & 14 Car. 2. c. 12. 
and conſequently gained a ſettlement 
by it. R. v. The Iubabitants of Tel- 
puddle, E. 32 Geo, 3. Page 671 


SHEEP-STEALING. 


See Conviction, No. 2. 


SHERIFE. 


1. If the ſheriff appoint a ſpecial bailiff 
at the plaintiff 's requeſt, the latter 
cannot rule the ſheriff to return the 
writ. De Moranda v. Dunkin, Mich, 
31 Geo. 3. 119 
The ſheriff has no authority to take 
a bond for the appearance of perſons 
arreſted by him under proceſs ifluing 
upon an inditment at che quarter 
ſeſſions for a miſdemeanor ; he can 
only take a recognizance for their ap- 
pearance, HLengough v. Roſſiter, Hil. 
32 Geo. 3. 505 
3. At common law the ſheriff could not 
bail any perſons indicted before 
juſtices of the peace, though he might 
bail thoſe indicted before him at his 
torn, The 23 H. 6. c. 9. was paſſed 
to compel him to take bail where he 
might have done, and ne glected to do 
jo, But the 1 Ed. 4. c. 2. takes away 
his power of bailing altogether, and 
requires him to return all indictments 
taken before him at his torn to the 
Juſtices at the next ſeſſions. ib. 
4. A ſheriff's officer is not liable to the 
penalties of 32 Geo. 2. c. 28. 7 1. ſor 
carrying à perſon taken in execution 
to priſon within 24 hours : that clauſe 
only relating to perſons arreſted on 
meſne proceſs, Evans v. Atkins, Hil. 
32 Geo, 5 555 
5. If a mob riotouſly and by force de- 
moliſh a gaol, by which the debtors 
eſcape, the ſheriff or gaoler is anſwer- 
able to the creditors for their eſcape 
Elliot v. The Duke of Nerfelt, Trin, 
33 Geo, 3. 789 


| 
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See Es APE. PrACTiCE, No. 10, 16. 
24» 25. 27. 
SHIP. 


See BILL or SLB. RaTki-Poor, 
No, 11. 


SIMONx. 
See Box o, No. 1. 


SLANDER. 


1. Proof of words ſpoken 10 a perſon 
will not ſupport an indictment, charge 
ing that the defendant ſpoke them of 
ſuch a perſon. K. v. Berry, Hil. 32 
Geo. 3. Page 217 


SMUGGLING. 


1. An inhabitant of Guern/ey cannot re- 
cover in the courts of this country the 
price of goods fold by him there, if 
he knew it to be the buyer's intention 
to ſmuggle the goods into England, 
and gave him aſſiſtance for that pur- 
poſe, as in the mode of packing the 
goods, Clugas v. Penaluna, Mich. 
32 Geo. 3, 405 


SOUTHWARK. 
See JukisD1CT1ION, No. 5, 6, 7. 


SPECIAL OCCUPANT. 


1. If an eſtate pur auter vie be limited 
in truſt for a man, his heirs, execu- 
tors, adminiſtrators, and afigns, ard 
be not deviſed, it deſcends to the heir 
as a ſpecial occupant, chargeable ac- 
cording to the ſtatute of frauds 29 
Car. 2. c. 3.: and therefore the ad- 
miniſtratrix of the perſon laſt ſeiſed 
cannot recover the title- deeds thereof 
from the heir. Attiaſen v. Baker, E. 
31 Geo, 3. 229 


SPIRITUAL COURT. 
See PROHIBITION, 


STAMPS, 


See SETTI.Z:MENYT BY APPRENTICE® 
SHIP, No, 25 3. 5 7» 8. 


STATUTES. 


1. Where a ſubſequent act ſhall not be 
ſaid to repeal a former out, though 
the 
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the terms of it be extenſive enough. 
Ser Tax, No. 1, 2 
2. If a ſtatute expire, and afterwards 
be revived again by another ſtatute, 
the law derives its force from the firſt. 
Shipman g. f. v. Henbeft, Mich, 31 
Geo. Page 109 
3. And therefore the 21 Jac. 1. c. 4. 
extends to ſtatutes made ſince, which 
revive ſtatutes made before. ib. 
4. Where a new offence is created by 
an act, and a penalty annexed to it 
by a ſeparate and ſubſtantive clauſe, 
it is not neceſſary for the proſecutor 
to ſue for the penalty, but he may in- 
dict on the prior claule on the ground 
of a miſdemeanor. R. v, Harris, 
Hil. 31 Geo. 3. 202 
. An act of parliament, which is to 
take effect from and after the paſſ- 
« ing of the at”? operates by legal 
relation from the firſt day of the ſeſ- 
ſions. Latleſs v. Holmes, E. 32 Geo. 3. 
660 
6. The annuity act (17 Geo. 3. c. 26.) 
is of this deſcription. ib. 
7. Though the preamble of an act can- 
not control the clear and politive 
words of the enacting part, it may 
explain them, if an. xn Cre/- 
figny v. Whittencom, Trin. 32 Ges. 3. 
793 


STATUTES cited or commented upon 
HE x RT III. 
51. f. 4. Diſtreſs. 
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EpwarD. I. 


| 3. c. 14. Exigent.—Outlawry. 533.5 35 
3. c. 42. Attorney, —Suit, 518 


13. fl. 1. c. 2. J. 3. Replevin. 435. 510 


15 f. 1. Quia emprores, 446 
33. Meaſure. | 315 


Epwaxp II. 


9. ft. 1. c. 9. Articuli Cleri, 665 


Epwak b III. 


14. fl. 1. c. 12. Meaſure, 315 
25. K. 2. Alien. 308, 9. 311 
25. „l. 5. c. 14. Outlawry, 521. 537 
27. c. 10. Meaſures 315 


ö 


* 


| 
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HENRIT VI. 
23. c. 9. Sheriff.— Bail. Page 5,08 
Epwarp IV, 
I. c. 2. Sheriff, — Bail, 503 
HE NAT VII. 
12. c. 5. Meaſure. 315 
HENRY VIII. 
21. c. 13, Non-reſidence, 66; 
21. c. 19. Replevin. 50g 
25. c. 16. Non-refidence, 666 
28. c. 13. Non-reſidence, ib. 
33. c. 28. Non- reſidence. ib, 


33+ c. 39. J. 74. Extent.=Bond.debt 
404, Ec. 

ELIZABETH, 
5. c. 4. Juriſdiction. 113. 115 
43+ c. 2. Poor. 119. 197. 246. 270, i. 


343+ 359» 779 
1. c. 22.7; 14. Selling leather, I 
21. c. 4. Juriſdiction. if 
— c. 16. /. 3. Limitation of time, 517 


Janes I, 


CuARTESs II. 
13 & 14. c. 12. Overſeers. —Appoint- 


ment. 270, 1. 551 
— c. 7. Reple vin. 5og, 510 
. 8. Meaſures. 315.50 


pa Um c. 12. /2, Meaſures, 750 
29. c. 3» Statute of frauds,-=Special 
occupant, 229 


WILLIAM AND Mary. 


2. c. 5. Diſtreſs, 565. 569 
3+ c. 11. /. 8. Indenture, 77s 


William LI. 


8 O9. c. 30. , 1. Certificate, 252. 800 
ee. 25 6. Appeal. Juriidiction. 


225 
9 & 10, c. 11. Certificate. goꝛ 
9 & 10. c. 17. Bills of exchange. 71 
11 12. c. 6. Alien. 3il 
ANN. , 
£7 4. e. 9. Promillory notes. 14 
3 4» 57 6, 75 8. Bills of ex- 
175%. 


change * 
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g. c. 16. J J. Pleading double P. 701 


5. An. c. 14. ½ ++ Game law. 809 


7. c. 5. Alien. 309 
— 19. Infant triftze, 49 
— c. 25. / 3. Exchange. 176A. 
3. c. 9 / 35» 39. 40. Duty on appren- 

tice money. 197 


7 4;. Duty. — Apprentice. 733 
9. c. 11. Summary proceeding, 113 


31. c. 11. Deed indented. Page 770 
32. c. 28. /. 1. Arreſl.—Impriſonment. 


6 
— c. 28. / 13, Lords? aft —Diſcharze. 
231. 810. 367. 


Giorcs III. 
4. c. 36. / 2. Hackney- coach. 449 


— . 14. /. 2. Penalty. 227 |7+ c. 37. River Thames, — Tax. 2. 4 
— . 20. Quo Warranto. 240 |— . 44+ /: rg. Hackney-coach, 448 
— . 23. 8. Hackney-coach, 4478. c. 33. Paving Shoreditch, 701 
10. c. 5. Alien. 309 | 10. c. 23. Paving Mary- le- bonne. Rat- 
12. f. 1. c. 18, Apprentice.—Certifſi-] ing. 6 
cate. 372. 803 — c. 39. Corn, 751 
— . 44+ J 7. Hackney-coach, 447 

Georcs l. 11. c. 29. Draining, Oc. London, 4 

. be 13. c. 21. Alien. 309 

i» ,. 2. c. 54. Riots. 792 17. c. 18. River Thames, — Tolls.— Rate. 


— C, 10. / 4. Augmented curacies, 666 

— . 57. / 2. Hackney-coch. 448 

— c.24. Kernet Navigation.— Toll. 543 
Gzorce II. 

2. c. 23. / 22. Attorney.— Indorſe- 


ment. — Writ. 275 
4. c. 21. Alier. 309 
5. c. 19. +. 2. Certiorari.— Recog ni- 

Lance. 281 


— c. 30. /. 7. Plea by a bankrupt. 156 
7. 28. Mutual credit. 212 


9. . 35. J 26. Revenue officers.— A\- 
lault.— Trial. 490 
— . 36. Charitable uſe, 265 
11. . 19, / 23. Replevin, —Pledges. 
434 

t2, . 29. Suſſex.— Rates. 225 461 
13. c. 18. / 5. Certiorari. 281 
— . 19. / 2. Horſe- races. 1 
14. c 6. /. 1. Outlawry.—Conviction. 


—Sheep-ſtealing, 521 
= . 1. /. 4. Notice of Trial. 5 20. 553 
16. c. 18. , 4. Jaſtices not voting at 


ſeflions. 71 
17. c. 3. /. 1. Rate; 368 
— <. 5. Vagrant act 220 
. 38. /. 3. Overſeers? accounts. 246 
w—— /. 4. Juriſdiction. 225 
18. c. 33. Colts —Penalty. 573 


22. c. 28. Lottety.— Penalty. 978 
25. c. 36. Advertiſing reward for ſtolen 


goods. 418 
— Saler Load Sluice navigation. 
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26. c. 6. /. 1, Quarantine. 225 


30 c. 22. /. 1, Carts.— Penalty. $573 
Vor. IV. | 


21 
— c. 26. Annuity. 463. 500. 585. 660. 
791. 824 

— c. 56. J 30. Notice of Appeal. 58 
19. c. 535 Smuggling. 66 
21. c. 18. Prize. 382, Cc. 
22. c. 41. / 1. Diviſion— County. 224 


459 

. 47. J 13. Lottery. — Aſfidavit. 228 
—— — Publiſhing propoſals. 414 

23+ c. 70. J. 30. Revenue officer, —No- 


tice, 485. 
24. & 25. J 64. ies 
ation. 457. 662 
— c. 40. Cotton.— Duty. $53 
— c. 46. /. 39. Revenue officer,- 
Amends. 487 
— ft, 2. c. 27. J. 8. Carts. 572 


25. c. 50. Game, — Conviction, 768 
26. c. 31. / 4. Ale-licenſes. 453 
— c. 44+ J 4. Inſolvents. 368 
— ,. laſolvente. 23 
— c. 57. Eaft India judicature bill. 457 
— . 60. /. 17, Regiſtry of ſhips. 16s 
27. c. 1. J 2. Lottery. 349. 577 
29. c. 26. J 16, 17. Hawkers. 273 
— c. 50. / 10, Duties on Advertiſe- 


ments. 127 
— . 58. Corn. : 782 
31. c. 21. 4. Game. —Conviction. 768 
— . 30.— Cora. 1 


75 
—c. 61 —Paving Cyęer.- Cround-Street. 
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STOCK ix TRADE. 


Cee RATE Poox, Ne. 12. 


;K SUNDAY. 
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SUNDAY. 
Ste PRACTICE, No. 32. 


1 


TAXES. 
SceASSUMPSIT, No. 4, RATES, 


TENANT. 
See EjecTuExT, No. 3, 4. 


f TENDER, 
Ser PLEADING, No. 6. 


THAMES; 
See RaTEs, No. 1, 2. 


TIME. 


See LinmiTatiON of Time, 


TITLE DEEDS. 
See PROH1BLT1ON, 


TOL Ls: 


1, Aclaim of toll to be taken in ſpecic 
for goods fold in a market is ſupported 
by evidence of a right to toll for 
goods brought into the market and there 
el; without ſhewing any right to 
toll for goods fold in the market 
without being brought there. Meyeley, 
Bart. v Pierſon, Mich. 31 G. 3. 104 
2. A ſale of goods in a market in ſuch a 
caſe implies that the goods are actually 
there. ib. 
3- Whether a right to take toll on goods 
ſold by ſample in a market can be 
| ſupported ? Quære. 107 
4. An Action will not lie on the writ de 
efſendo quietum de theolonio until the 
plaiatiſt's goods be diſtrained for toll. 
Lynn Corporation v. London Corpora- 
tion, Hil, 31 Ges. 3. 130 


Ser RarER-Poos, No. 3. 8. 9, 10. 


TRADE. 
See INDICTMENT, No. 4. 


TRAVERSE, 
dee PLEADING, No. 4. 18. 


TRESPASS. 


1. A. having let his houſe ready fur. 
niſhed to B. cannot maintain zre/þa/; 
again the ſheriff for taking the tur. 
niture under an execution againſt B. 
though notice were given that the 
goods belonged to A., becauſe treſ- 
paſs is founded on a 7ort done to the 
poſſeſſion, which was not in A. at 
the time. Ward v. Macauley, Mich. 

2 Geo. 3. Page 48 

2. Trefpals will not lie in this x. 
for entering a houſe in Canada, be. 
caufe the cauſe of action is local. Doul. 
fon v. Mathews, Hil. 32 Geo. 3, 503 


See PLEADING, No. 4, 5. 14. 18, 28, 
TRIAL, 


See CERTIORARI, No. 6. IxNrorma- 
TIN. New Trtart. Practice, 
No. 29. 31. 33. Revenue Orri- 
CER, No. 3. 


T ROVER. 


1. Where the owner of goods on board 
a veſſel, directed the captain not to 
land them on the wharf, againſt which 
the veſſel was moored, which he pro- 
miſed not to do, but afterwards deli- 
vered them to the wharfinger for the 
owner's uſe, under the idea of the 
wharfinger's having a lien thereon for 
the wharfage fees, becauſe the veffel 
was unloaded againſt the wharf, held 
that the owner upon demand and 
denial might maintain z7r9ver again! 
the captain, unleſs the latter could 
eſtabliſh the, wharfinger's right. Syed” 
v. Hay, E. 31 G. 3. 260 


See A3SUMeSIT, No. 1. CosTs, No, 4. 


V. 


VAGRANT. 
See Conviction, No. 1, 


VARIANCE, 


1. Proof that defendant's boat run down 
the plaintiff's in the half-way reach 
in the Thames, will ſupport an allega- 
tion that the boat was run down — 

tne 


the Thames, near the half-way reach, 


in an action on the caie for negli | 


gence ; becauſe the place is not ma 
terial: liter if the place be material; 
as where a juſtification is local. 
Drewry v. Twiſt, Hil. 32 Geo. 3. 
Page 558 
2. So where an action on the cate was 
brought upon an agreement that the 
defendant would procure the plaintiff 
a booth at the horſe-race on. Barne! 
common; and the declaration alleged 
Barnet common to be in Middleſex, 
whereas it was in Hertford, yet held 
to be ſurpluſage, becauſe it was im- 
material to the agreement whether 
Barnet common lay in Middleſex or 
Hertford, Frith v. Gray, Hil. 7 Geo. 3. 
B. R. 501 
3. An averment in a declaration of the 
day of a former trial muit exactly 
agree with the record to be produced 
in evidence to ſupport it; though it 
be laid under widelicit. Pope v. Foſter, 
E. 32 G. 3. 590 
4. In an action againſt three on a pro- 
miſlory note, two of whom are ſtated 
to be outlawed, the third may take 
advantage of the miſnomer of his 
companions upon the general iſſue; 
on the ground of a variance between 
the contract declared upon and that 
proved, Gordon v. Auſtin, E. 32 C. 3. 
| 611 
5, Evidence of an agreement to deliver 
goods to the defendant is a variance 
from a count on an agreement to de- 
liver them to another perſon, Leery v. 
Goodſon, E. 32 Geo. 3+ 687 
5. An agreement declared on to ſel] oats 
at ſo much er buſhel muſt be taken 
to mean the Winche/?:r buſhel, and 
will not be proved by evidence of an 
agreement to ſell by ſom e other buſhel, 
Hockin v. Cooke, Trin. 31 Geo. 3. 314 


VERDICT. 


See IX Is TIR. New Talat. 


VISITOR. 


1. In the caſe of a private cleemoſynary 
lay-foundation, if no ſpecial viſitor be 
appointed by the f under, the right of 
viſitation in de fault of his heirs devolves 
upon the kiog, to be exerciſed by his 
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great ſeal, R. v. The Maſter and Fel- 
lows of *t. Catherine's Hall, Cambridge, 
E. 31 Geo. 3. f Page 233 
2. On this ground the king is the viſitor 
of Saint Catherine's Hall, Cambridge; 
and this Cuurt refuſed to interfere by 
mandamus to compel the maſter and 
feilows ti ceclare one of the fellow. 
ſhips vac t, and C pro cced to a nc 


election. ib. 
See ( WARRANTO |NFORMATION, 
No. 2. 


U 
USAGE. 


i. Contemporaneous uſage may be given 
in evidence, in order to conſtrue a 
charter. R. v. Bellringer, Trim, 

2 Geo. 3. 821 

2. Whether it can be pleaded; guære. ibs 


USURY, 


1. If the borrower of money give a bond 
for the principal and intereſt at five 
per cent. and covenant at the ſame 
time alſo to pay to the lender a certain 
portion of the proſits of a trade carried 
on by him in partnerſhip with another 
perſon, this is an uſurious contract, 
and the obligee cannot recover on the 
bond; for though he was to gain by 
the profits, he was not to fland to the 
joſles of the trade. Morſe v. Wilen, 
Trin. 31 Geo. 3. 353 

2. A memorandum, indorſed on a bond, 
which was conditioned for the pay- 
ment ot 100. by quarterly payments 
of 51. each, and intereſt 5 J. fer cent., 
« that at the end of each year the 
« ;ear”s intereſt due was to be added 
« to the principal, and en the 200. 
received in the courſe of the year 
« was to be dedudted, and the ba- 
« lance to remain as principal,“ was 
held not be uſurious. Le Grange v, 


Hamilton, E. 32 Geo. 3. 613 
W 


1. A wazer on a horſe-race for leſs 
than gol. cannot be recovered in an 
action; the fat. 13 Gro. 2. c. 19. / 2. 
having prohibited ſuch races. '/chuſon 
v. Ban, Mich. 31 Geo. 3. 


3K 2 WAR- 
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WARRANT or ATTORNEY. 
See ParSONER. 


WAY, RIGHT OF. 
See PLEAD1NG, No. 14. 


WHARFINGER.- 
See TRoveR. 


WINCHESTER MEASURE. 


See Mz azURE. VARIANCE, No. 6. 


WILL. 


LimiTAT1ioOns, Pao- 


See Devise. 
ATE. 


WITNESS. 
t. On an appeal againſt a poor-rate be- 


cauſe certain perſons were omitted to 


be rated, a pariſhioner, who is liable 
to be rated, but not in fact rated, is 
a competent witneſs to prove the rate- 
ability of the appellants, R. v. T. 
Prefer, Mich. 31 G. 3. Page 17 
2. An attorney is not reſtrained by any 
rule of law from giving evidence of 
2 converſation between him and his 
client — the jullice of his ſuit, 
after a writ of inquiry executed on an 


interlocutory judgment, and a com- 


promiſe thereupon ; for the purpoſe 
of the ſuit haviog been obtained, the 
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communication could not be ſaid to 
have been made by way of in{trui6&n 
for conducting his cauſe. Cobden v 
Kendrick, Mich. 32 Geo. 3. Page 43 
3. But if any matter be diſcloſed to an 
attorney in the cauſe, pending the 
cauſe, he is not permitted to give ic 
in evidence either in that, or in any 
other action. Viſſon v. Raftall, Trin. 


32 Geo. 3. 


4+ It is the privilege of the client = 
not of the attorney ib, 
5- But ſuch privilege is confined to 
counſel, ſolicitors, and attornies, when 
acting in their reſpective characters. ii. 
6. A witneſs may be aſked whether he 
bas not been in the pillory for per. 
Jury. R. v. Etwards, Mich. 32 C. z. 
0 

7. Huſbands and wives cannot in = 
cafe be witneſſes either for or againit 
each other. Davis v. Dinwoedy, E. 
32 Geo. 3. 678 
8. In an action againſt a maſter for the 
negligence of his ſervant, the latter 
15 not a competent witneſs to diſprove 
the negligence without a releaſe, 
Green v. The New River Company, E. 
32 Geo. 3. 589 


See Evi ůbEN CE. HAN D-WRITINq. 


WRITS., 


Sce ATTORNEY, No. 4. Practice, 


| No. 27. 37, 38. 40. ToLL, No. 4. 


« id * 5 
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